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My Lon, 15 


Here prefumty under your Lordſhip's 
Patronage, to offer to the Publick 
the following Re yoRTs, which might 

have appeared with more Advantage, had 

the Author lived to put them to the Preſs : 

But your Lordſhip will, I hope, be the 

more 9 induced to pardon this Ad- 

dreſs, that the Great Name and Reputa- 
tion of the Patron may protect the Work 
from the Cenſure to which it * other- 
wiſe be expoſed. 
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I know your Lordſhip's Sentiments, and 
the Value of your Time too well, to at- 
tempt a long Diſcourſe in the ufudl Stile 
of Dedications : Give me Leave there- 
fore only to add, that how Great ſo ever 
the Number may be of thoſe who pro- 
feſs to Reſpect and Honour you, there 
is not one that does ſo with more Since- 
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liable to be loſt, ſtolen, or +;But Lands, * Things, 
of which real Chattels con Wl not ſubje&t to ſuch Caſual- 
ties ; and therefore no Reaſon that the one ſhould .codure ſo 
large a Limitatiol as the othitr.” | 
_  Secontllg Outer \ Outta? real leſſer Eſtates or Intereſts may be 
derived; A Lefiee for Yeats may make t-eafe at Will, or an un- 
der Leaſe for Years, and grant the Remainder or Reverſion over ; 
but the Intereſt of a pe ttel cannot be ſo divided; nei- 
ther (ſtrictly ſpeaking) vn Nam. be faid to have an Eftate in 
a perſonal Chattel; * that Which is called an Eftate in Lands 
td termed a a the TY — in per- 
ſonal ee the a gu con ent, * 


other as ten 4 ths Books fay, 
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i. fay, that S 8. eri over Want Le (as in 
the Caſe) the Deviſe. over is void ; and tire feng jo 
de ſome Reaſbn from the Rules of Law, to maintain that 
verſſty; for where the Goods themſelves are deviſed to one for 
Le, and after to another, the Beviſe over, according to the 
Rules of Law, cannot take Effect; the Deviſe orGrantof a per- 
{onal Thing to one for an Hour ot Minute, being a On 2 
ever, and an abſolute Diſpoſition of the intire Prope 
firſt Perſon, Büt where the Deviſe is only of the Uſe of 
. — — ode wht 
viſee has not ad al Goods, but a oli 
OI and ſtill there remains a Property, 

ven Over. 
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the Deviſe over had been void; and che Loo 
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Hand be pretended to. 
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Ce %: But 
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the by equal Portions, and if 
wy, ſaid Catherine ad die * before * Children ſhould come of A2 Age, 
the ſaid 400 J. to be paid into the Hands of the Defendant „ whom 
ſhe appointed to ſee her Will performed ; Catherine died before Children - 
came of Age, and [left the Defendant Fudith, Wife of the Defendant EA. 
ward Nicholls, Executrix ; after which the Children of Chriftepher Catch- 
. coming of Age, brought their Bill for their reſpective Shares of the 

J. The Defendant's Counſel infiſted, that this was a void Deviſe tb 
the Phintiffs, being the Remainder 1 ng after the Death 
of another, to whom the ſame was given before, and the Queſtion then ariſing 
on the Words of the Will, it was ordered that the Parties ſhould attend Mr. 
Juſtice Fllis with the faid Will, in. order that he might peruſe the 8 and 
deliver his Opinion on the Point aforeſaid ; who certified his Opinion, that 
the Plaintiffs ought to 8 the 400 t. Legacy given them by the ſaid 


Will, On the 27th of Jah —_ on the ſaid Certifi- 
cate,. His Honour ordered the Sahara Nic 


faid 400 J. with Intereſt from the Time of the Bill ” Afterwards the Lord 
Keeper, on an. A . the -Rolls 2» 
to the Manner Relief, yet concurred with him, that 


to be relieved forthe ſeveral , given them by the Will (and for 
which the ſaid Catherine was in ature only of a Truſtee) to be paid af- 
ter her Death. 


2a, Dr 
a Gul, & Mar, which was thus: 

John Ferrers, E * Plaintiff Anne's late 'Grandfather, ſeiſed-in 

Fee of 'the ſeveral ors and Lands in the Bill aa 3, inter af 

| deviſed to the Defendant the Lady Ferrers for her Life, as an Addition to 

. her Jointure, the Caſtle, Manor and Honour of Tamworth, and alſo bis 

Goods and Furniture in Tamworth Caſtle, and by his aid Will deſired, that 

the Goods and Furniture might be preſerved for the Heir, ſo that the Chil- 

dren which ſhe had by the Plaintiff's Father mi pt enjoy the fans, .ap- 

pointing the ſaid Lady N Executrix. The Bill (inter a) was to have 

the Goods and Furniture at Tamworth Caſtle inventoried and preſerved 

for the Plaintiff Anne ; whereupon, as to the Goods and Furniture, it was 

g. the Lords Commiſſioners, that an Inv thereof ſhould be 


| _ delivered to the Maſter by the Defendant, of which Goods, Ec. 


5 


have the Uſe d her Life, ale chr} ora delivered 
remain to the Plaimiff's Uſe und Bench. . ; 
And thus it is now ſettled, Fide the Caſes of 7 verſus TH 
aan (que overdt ws 2 £ 1 / 
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Petit verſus Smith. © Caſe 2. 


Man having a, Daughter and two Brothers made his Cumberb. 
Will, and thereby gave 5 l. a-piece to his Brothers, 378. 

appointing them Executors, but made no Diſpoſition of the Where an 

Surplus. Executor has 


| an expreſs 
, the Court of Chancery looks upon him as a Truſtee with to the Surplus, and 
will make- him account, although the Spiritual Court has no ſuch Power, | 


On the Death of the Teſtator, the Daughter, as next of Kin, 
libelled in the Spiritual Court againſt the Executors, to have 
the Reſidue of the'perſonal Eſtate ; it appearing (as was ſug- 
geſted) by the expreſs Legacies given to the Executors, that 
they were to have nothing farther ; and in the Spiritual Court 
the Daughter recovereda Sentence for the Reſidue of the ee 
ſonal Eſtate; from which the Executors a ed to the 
legates, and now moved in B. R. for a Prohibition to the 
ſame Delegates, . oh | 

Sir Bartholomew Shower urged, that here being a Will, and 

Executors made, the Spiritual Court could not ſe of any 
Thing from the Executors ; nay, that even where the Party di- 
ed inteſtate, the Spiritual Court could not, before the late Act 
of 22 & 23 Car. 2.cap. 10. compel a Diſtribution : And if it 
could not any of the perſonal Eſtate from the Adminiſtra- 
tor, who was the Creature of the Ordinary (a), much leſs had (a) _ 4 
it any ſuch Power in a Caſe where there were Executors. That 5 wow 


8 it was true, in Foſter and Munt's Caſe (b) in Chancery, it (5) Van 


had been decreed, the Executors ſhould not have the Surplus; 473. 
but there five Witneſſes expreſly ſwore that the Teſtator had 
declared his Executors ſhould not have more than the particu- 

lar Sums bequeathed to them“. | | 

x 1 3 


The Fact here mentioned does not appear, and though it has been fre- 

quently faid, that this Decree was founded on the Fraud made uſe of by the Ex- 

ecutors, in inſinuating themſelves into their Teſtator's Favour, and prevailing ng 
| wi 


De Term. S. Michaelis, 169 : "ns 


Holt C. J. The Daughter not being reſiduary Lega- _ 
tee, can have no Pretence of fuing for this Surplus in the 
Spiritual Court: On the contrary, the Teſtator's having ap- 
pointed his Brothers Executors is a Gift to them of the Refi- * 
due, after Debts and ies paid. At Common Law, be- 
fore the Statute orde Adminiſtration to be Fur . the 
Ordinary appointed Committees of the perſonal Eſtate, and in 
thoſe Times it vas the Practice to compel ſuch Committees to 
| diſtribute ; But afterwatds, when the Ordinary by Virtue of 
(a) 31 Ed. 3. the Act of Parliament (a) granted Adminiſtration, this Admi- 

cap. 11. niſtrator had all the Power of an Executor; and being in 

6) 1 Lev, Nature of an Executor, it was adjudged, that he was (6) 


233. not compellable to make Diſtribution; which being thought 
2 Car. hard as to thoſe of Kin to the Inteſtate in equal Degree, the 
2, 202. 


Hob. 8 Statute of Diſtribution was made. So that what is ſaid in 
Poſt Blk 2 Inf. 33, © that an Executor or Adminiſtrator having paid 

borough ver- all Debts, Legacies, and Funeral Expences, is compellable 

ſus Davis; *< to divide among the next of Kin”, ſeems not to have been 


. fly throughly conſidered. 


ſee the Caſe of Edwards verſus Freeman, Vol. II. 441. 


But that the Point might be the more ſolemnly ſettled, the 
Executors were ordered to declare upon a Prohibition ; and 9 
afterwards on Debate a Prohibition was granted *. 5 
| _ Upon this, the D ; as next of Rin, brought a Bill in 
(e) 20 May Chancery (c) * Executors for an Account of the Sur- 
89 plus; and though there were Proofs that the Teſtator intended 
his Executors ſhould have the Surplus, in regard that the 
Daughter had incurred her Father's Diſpleaſure by having mar- 
ried againſt his Conſent, yet theſe being ſomewhat doubtful, it 
was decreed firſt by Sir John Trevor Maſter of the Rolls, and 
| by Lord Somers upon an Appeal, that the Execu- 
tors ſhould be but Truſtees as to the Surplus, after their | 
cles paid; and that ſuch Surplus ſhould o according to 
3 of Diſtributions. Cana it eat 10 b 8 | 
at Equity did delight in ity, and that the Diſtribution 
according to the Statute was moſt 3 to natural Juſtice. 


with him to execute his Will at a Tavern, (vide poſt 116.) which indeed ap- 

E by the Regiſter's Book to have been charged in the Bill, and inſiſted on 

y the ſel for the Plaintiffs at the Bar; yet it ſeems as if no Fraud 

was proved; ſince the Reaſon of the Lord Jeffreys's Decree is expreſſed to be, 

. +< Becauſe the Wonds of the Will amounted to a Declaration of Truſt, it be- 

; << ing plain the Teſtator never deſigned the Surplus of his Eſtate (upwards of 

% Foo.) ſhould go to his Executors, for that he gave them 10 J. a- piece, 

which excluded them from any Property the Law might caſt upon them”, 

The Prohibition was granted rightly ; foraſmuch as the Spiritual Court, 

png a Diſtribution, would, in Effect, compel the tion of a 

- Truſt, which cannot do. See this Reaſon given per Lord Chancellor 
Macclerficld, in the Caſe of Farringtan verſus Kaightly, m * 8 


L 


Michodnas. Lee e 


That it was dangerous to admit of parol Rroof whete there («) Vide 
was a Wil in- Writing 3 however, in Relation to 4 perſonal tod 
fal, the Court would allow of Proofs and-Avermentsz +x.,.. 
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competent Witneſſes; foraſmuch as by the Civil Law che Child 
was not allowed to be a Witneſs for his Parent, and ſo was 


the expreſs Text 5 


ſerved but what is required —— | 
among us, but What is req Nature 
. Child en 

from bearing Witneſs their were con- 2 
their Parents, and ſo way" Albvricus' Genrilis in his Trat De 
Tiba, ou. 2. fo; 83G" X TR " j Ao 
TL AD 
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| MiebaeImas' 75 acation, 1 5 6. 


— FW D — 
0 „ ** 


In Anſwer to whichz: it was 3 to be . erb 

the Civil Law Children were incapacitated as above; but then 

the ſame was urged to be only one of the Ceremonies of 

(e) Women that Law, and ſo not of Force with us: Juſt as a (a] Woman 
2 o Was thereby prohibited to be a Witneſs, whereas our Law 
5 be preſent at knew of no 2 Prohibition. But admitting theſe Children 

the Roman were exceptionable for that Reaſon, yet here remained one 

Aſſemblies, Witneſs: altogether without Exception, 64 by the Civil _— 


=o Wal one good Witneſs. might ſupply the Deficiency of another ex- 


were made, ionable Witneſs. See Farinacius de T7. bas. 9.62 /. 199. 
and ſo could yyhoſe Words are, Tie uniu PR & wee: n 
not be Wit- g fide & babilitate alterius. 5 
neſſes there | e 2 


to. Wood Inſt, Civil 1 86 18. 5 05 eee - pond Nat e OTE 


And it being ordered by the Civilians that Precedent ſhould 

&s ſearched, for the Appellant, the Caſe of Marwood verſus 

Metcalf was produced, — 1 mn from-the Court 

| 3 to the PS ception was inſiſted 

upon, and at length — Alſo the Caſe of Sir Thomas Lit- 

ton, where the like Exception prevailed ; but. this laſt Caſe 

| 8 being before a Court of Delegates, there were no Common 

Law Judges 

For che Defendant was ſhewed the Precedent of lately 

adjudged by a Court of Delegates, where Mr, Juſtice Powell 

jun. was ii the Commiſſion, and preſent, (and which at the 

weer of dus principal Caſe he remembred) ; the Point there 

| e the Revocation of a Will; and whoup by the Sta- 

(6) 29 Car. — of Frauds, it is enacted, chat no Will ſhall be revoked, 

N but where the Writing revoking it is ſigned in the Preſence 

= Ee ride pen Of three Witneſſes , it fell out that there were in that Caſe 
. Onions verſus three Witneſſes, two whereof were uneyreptionable, but the x 2 

| Tyrer, third, being the Child of the reſiduary Legatee, was, for that | 

3 75 Reaſon, objected to, as no Witneſs by the Civil Law. 4 

- at - was decreed by the Judges Delegates, that there be- 

ing tw rod Wms which were ſufficient to prove the 

554 W by te the Civil Law, though the Statute required a 

that other Witneſs added by the Statute, 

needed —— Civil Law: From 


To which it was replied, Firf, That 
7045 perſonal Eſtate on . 
"9". non and Civil (c) Laws ; and that the Judges had i 
Term 1714. "Caſes conformed thereto (d); indeed, where ſome 
and Plume Matter depends on an Eccleſiaſtical Cauſe, and is to 
517" gg be determined with it, there though the Eccleſiaſtical 

546. 32 yet they ought EE c 
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Michaelmas Vatation, 1696. 
Rules of the Common Law, 
Common Law Judges would in 
Temporal Judges had 


- 8 


the Credit of the Witneſſes, as | 
Ts Cie, Ho kein 
at | + 


_ Thirdy, That the Exceptions to Witneſſes in the | 
and in a Cauſe triable by them, were not to be — 
5 

Chal- 


ſuch Exceptions as might li againſt 
Law, where — by 8 


to the Jury ; and this of Relation was a 
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as ſubſcribed, by the Teſtator's own 
would have been good without, any ff 
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| 4.B.andC. ed, and their reſpective Heirs and Afügns 


Torm-S 8. Hilari. 


Caſe 4. 4 Rs B her verſus. Wig. 


Font + Jetments: A Coppbolder in Fee had Ine four'Sons and 
522 Tv mn wo and ſurrendered his Copyhold to the Uſe 


0 of his Wife for Life, and after her Death, to the Uſe of his 
tothe Uſe of three. younger Sons and two Daughters, 


be 
hold 


e e 


ever. 
and their 


Heirs, equally to be divided betwixt them and their Heirs reſpectively. This held by two 


a Tenancy. in Common, by reaſon of the t Intent of the Surrenderor, a- 
oe e e J. who ee fointenaney. 


The Queſtion was, whether theſe Words made a Tenancy 
in common z or whether the Sons and Daughters took as Join- 
tenants? And the Matter havi up, ſolemnly at the 
Bar, the] now delivered their Opinions ſeriatim. 
| Gould J. Sons and Daughters take as TEnants in Com- 
mon, and not as Jointenants. i 

In Conſtruction of Deeds this Rule is to be obſerved, (via.) 
to make all N e e e e mage pf oma 
tent of the Parties, ſo as it be not contrary to the Rules of Law; 
and it will not be inconſiſtent „„ 

a anion, — W n 
we are to judge, being not Words of . — 
of an Eſtate, but of C Correction. 

' There are no Words requiſite to make a Tenancy in 
Common. Lit. ſed. 292. 1 Inft. 189. 4 Cro, Eliz. 695. 
200539. Ratchfſ's Caſe. The Words (equally to be di 

e ty of the Eſtate, and not to the Limitation of 
it; a Joint 1 be altered by the Ha- 
bendum. Hob. 1 72. 1 Inſt. 190. 6. Gr. Car. 75. A Grant to 
a Man and bis Heirs, but if de dic ſans Iſſue, &c. this turns 
een the Prendthe u an Bd Tall and corrects * 
Generality of the preceding Words. 1 1 4. The 
Intention of the Surrenderor was to Proviſion for his 
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Caſes, and not reported by Paphum 3' and there is * Mention 
made of it in the — — of the fame Caſe in Cro. Jag. 434. 

If a Oopyholder ſurrenders to the Lord,” without 9 
an Uſe, Co pyhold ex ctinguiſhes, as on 4 Su urrende r e 
nant for Life, te him in Reverſion. | Gag omen ay ted. 


The Reſolution in 2 Roll. Abr.'67, ar vekiiia Adele n 
founded upon the Cuſtom of the Manor, Which was, chat a 


Perſon named after the Habendum ſhould take the Eſtate U 
mited to him; &' where à ſurrender is to 1 Fee. 
they" mall take in Succeſſion! as th are named: We are 

upon the Conſtruction of an Uſe, r a. Surrender 70 an Uk is is 
a Limitation of the Eftate; a Declaration and Direction to the 
Lord how to grant the Lands, and the Surrenderor himſelf con- 
tinues ſeiſed till the Adnittehce of the Surrenderee; and the 


the Lord. 
By this — a FOE Sons and Daughters are Joigtenants, 
ahi not Tenants in Common: For the Words, © equally to be 


=} Perſon to whoſe Uſe the Surrender is made, is not, tui que i 
in the mean Time, but when admitted, he is in by Grant 


divided, ſignify no more than the Law would have implied 


without them, and therefore they can have no Operation. 1 ift. 
186. a. One Jointenant can only forfeit or diſpoſe of his own 
Part; and if both] u N and one die, it muſt be 
pleaded as the Feoffment of both, and not of theSurvivor only. | 
The true Difference between Jointenants and Tenants in 


Cominon is put in Lit. ſe. 292. 1 Inft. 188. 6, Jointenants 
hold by one Joint Title, but Tenants in Common by ſeveral 


Titles. In our Caſe the Title is joint, and all claim under the 
fame Conveyance; the Word (equally) doth not alter the 
Manner of taking the Profits, there ing no difference, in that 

reſpect, between Jointenants and Tenants i in Common, in re- 
gard if one Jointenant, or 'one Tenant in Common take the 
whole Profits, his Companion has no Rem 1 9 5 him. 

80 Jointenants have as ſeparate an Inter the Land as 
Tenants 1 in Common; for Tenants in — 1 were no more 


compellable at Common Law, to make Partition than Jointe- 


nants ; and therefore in ſuing a Writ of Partition, the Party ne- 


1 


ver ſhews whether he is Tenant in Common or Jointenant, but 


only that he is ſeiſed pro indiviſo. G. Ent. 413, 414. In like 
Manner, one Jointenant may diſpoſe of his own Part, 8 
as a Tenant in Common, and each has an equal Pr 

without thoſe Words, equally to be divided; neither os the 


Mord reſpeftively make any Alteration of the Eſtate, foraſmuch 
as there is no Diverſity betwixt a Grant to two and their Heirs, 
and a Grant to two and their reſpective Heirs, or to twoand their 


Heine reſpeQively, fince the Limitation muſt be ts both their 


Heirs, n a Fee-ſimple, and if the Fee 
enures to both their Heirs, it muſt be to both their Heirs re- 
ä Turton and Gould agreed) and in Conſtruc- 


tion 


ane dene geen Weds us ts e 
no Operation. 8 CG. 145. 24. 

bur there has been an Okjeation drawn fern Ltr. E 2. 

r r * 
are Tenants in Common. a h 
. If a Feoffment be made to twoy: Masse one 

— 

veral Conveyances, and not as one, 

ries, becauſe there are ſeveral Freeholds, and L 
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it 
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hat is not mentioned in the Caſe of 21 Ed. 4. 2 
neither is Coke poſitive therein, i only his Conjecture, 


br — but their Parts in the Land are not divid- 


ed and ſeveral. 
Object. Thee Words ina Will make a 


Reſp. There is a Difference betwixt Wills 
at Law; and Words in the one ſhall have a 


2 


1 


De- Term. . Fill. 1/700. 


* 
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Bode of the Opinion in Rarehſ's Caſe, C. 39. 6. is not on 


the Force of the Words 2 to be divi a, but Tak hs I In- 


tention. 

An Eſtate in a Wb may be ee d qualified 
intention of the Teſtator, — expreſs W 13 K. 7. = | 
Heb. 34. Gro." Fat. 367. 1. Jo. 342. Where it is agreed, that 
the like had it been in a Will, would have created 


an Eſtate- tail, tho it did not in aConveyance at . 
or in a Surrender) 


£ 


2 Rol. A. go A Deviſe-xras to to equally-to be divided, 
Habend to . r the Survivor, and the Heirs of the — 


vor; and reſolved, They were Jointenants and not Tenants in 


2 poſt 


hilips ver- 
ls Pine 
c b) See poſt 

 Bamfield 


verſus Po- 


pbam. 


Common, becauſe of the ſubſequent Words which were not 
repugnant to the firſt. For the firſt Words did not make a 
Tenancy in Common by expreſs Limitation, but by Im 
on or (a) Conſtruction; which is the true Reaſon of the Caſe, 
and a full Authority for me. If the Limitation had been (6b) ex- 
mo. the ſubſequent Words would have been void and . 
Stiles 211, 434. Dyer 25. 
N was after ſome Time and Debate that theſe Words obtain- 
edto make a Tenancy in Common in a Will; and the doubt 
roceeded from hence, (.ſcil.) becauſe they did-not make an 
Eſtate or Tenancy in 8 at Common Law); for if they 


had, there could then have been no doubt upon a Will. It has 


21 


been hitherto the conſtant Opinion, both at the Bar and on the 


Bench, that theſe Words will not make a Tenancy in Common 
in a Deed. Jointenancy is favoured in Law, becauſe, . as the 
Law does not love Fractions of Eſtates, ſo neither does it en- 
courage Diviſion of Tenures, or Multiplication of Services. 

Now as long as the Jointenancy continues, there is a Joint 
Tenure, but — the Tenancy becomes in un then the 


Tenures and Services are ſeveral, 6 Co. 1, 2. And by ſuch 


Conſtructions as my Brothers make in the preſent Caſe, inſtead 
of one on. np Eitate, and one Fine and fingle Service, there 
would be ſive ſeveral Copyholds, and as many Fines and Ser- 
vices ; and one Tenant in Common cannot . have Contribution 
for ſuch againſt his Companion, as a Jointenant may. This 
is the true and only Reaſon why joint Eſtates are favoured i in 
Law ; at leaſt, I can invent no other. 

But the Caſe of Smith and Johnſon is obje&ted. 
. Reſp. When that Judgment was —5 no Body was ſatiſ- 
fied with it; — Rule for Judgment was diſ- 
charged, and ulterius Conci awarded, — the Party died; 


| ſono Judgment was given. There is no Authority in the Books 


my Opinion; on the contrary, the concurrent Authorities 


Judgment ought to be given for the Defendant, But my Bro- 
thers make the Majority, and therefore the Plaintiff * have 


| Wee arts } 
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of all Times in Weſtminſter-Hall are for me; fo that I think 
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Ejecment, on the Trial; this Oaſe-wa e us 12 . neu 


three Sons, A. B. and C. and deviſed ts Lands to B. (his 


ee eee ere. 
Drama R. Wg | 


out Iſſue, N 9 who was Leſſor 
It was 

deviſed to B. was 

and that the Word (Heirs 

Body; for that it muſt be 

that his ſecond Son B. 


be Heir to him; that this Conftrugtion v 
24 fame Reaſon, as where « Deviſe is to 
he die without Iſſue of his Body, then w' 
ſtrued to be an Eſtate-tail ; becauſe the T 
intended only the Heirs of the Body of the firſt iſee. Gro. 
— 415. (a): Webb 1 1 Rol. * 398, 436. (0) Videallo 
whe 428, 448. 1 Raul. Abr. 836. 3 Keb 765. od a] 


dale A ſus Thacker, 3 Lev. 71. 


a Carthew for the Defendant infited; that B. _ — of 
| and'relied on the Caſe of Hearn yerfus Alle 8. 
ie this Caſe differed From that of Ed verſus Herring 2 | 

auch as here was an 

there the Son took 


mann WP! 


* . 
. 


De . S. Trin. 1700. 


* 
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eſſed; which Diverſity WAS. * n of that Judgment. 


That it muſt be agreed, if this Remainder had been limited tio 


2 Stranger, it had been void, and B. would have taken a Fee- 
ſimple. 9 H. 8.8.6. C. Jac. 410. Leiv. 209. That this De- 
2 . Ee by Pb CL La 

tue elde San ſhould not y © 
_ Will, — would be in 0 for which 
Reaſon, this Clauſe d. a Nullity, and no Eſtate, it 

ought not to aſſiſi the ObnſtruCtion of the ill, by making an 
te- tail by Iropkcatianis Wet the Deviover being — gy 
to his (the Teſtator's) right Heirs, and no parti 
View, and there being an expreſs Deviſe of a E 1 — 
no expreſs Remainder, B. ought to take a Fee-ſimple, and 
no Implication; to be: made of an Eftate-Tail. _ 
But the whole Court adjudged it to be but an Bfate-tail in B. 


And by Holt C. J. Tho the eldeſt Son ſhall not take by this 


Will, bat ſhall be in by Deſcent, ee e 
| in Point of Limitation; yet in is ſufficient to manifeſt the Intent 
of the Teſtitir, and aid the Conſtruction of an Eſtate-tail. It 
2 have been the Teſtator's Intent, that the Lands 
ould deſcend n n e e eee that the 
Reverſion ſhould go to his own "oye Heirs; and fince that 


viſe over be good or not. I if the Deviſe over had becn 
to a Stranger, it had been void, and B. had taken a Fee-fimple; 
but m the preſent Caſe the Word (Heirs): can import nothing 


qualified; as ſu 
* B. and his 
another, — — — 5 1c, In 
tail ; the Caſe of Webb verſus: Herring is a ſtrong 
the Authority of which 1 ſhould have made no Di 


W el judging i it an (a) — 9 . 
the Attorney General verſus Gill. 


Judgment for * Plaintiff. 


Caſe 5 5 Ys Nett 8 Caſe. 
yn? Salk. 250, Motion was made by Mr. Lechmere, for 'a Mandamus 
Inteſtate dies 8 to the Judge of the Spiritual Court, to make Diſtribu- 


. 8 23. 22 8 the 
2 | ing ordered to put in Paper to argued, 
bur hmm appeared to be thus: 


ſed Brother's Grandchild, the Grandchild not admitted to any.diftributary Share z the Clauſe 
in the Statute which ſays, that there ſhall be no ſentatives among Collaterals beyond 
Brothers and Sifters Children, being to be, intended that none "ſhall take take by Repreſentation 
but the Children vf Brothers and Siſters to the Inteſtate. 


* 


27 


26 Wiſe nas Child hn 


as much as poſſible, the Tiiteftite's Eſtate, ſo 


— — 777. —— 9 


D. n . Trim: I 


2 


Sir Peter Pet, ini 


pil gel inn —— 
Was Elizabeth, of . 
Sir Phineas Pert, 3 — the ſaid dir Peter Pritt, 
and Adminiſtration-was committed to this Elia Pert. 5 

The Perſons claiming, Diſtribuſionowere and r. 
ten Pett, Children of Peter Pete, wi was Son: VP ares, 
and» Brother of: F the-Adatiniftratrixic! 4 

Andi the Queſt -wheahier the. Inet Brothers 
Son' "Chibketo being Grand Grand Nicce . 
of the Inteſtate, ſhaull came in for 4 diſffibutive: Share with * 
the: Inteftate's Nieee:?- the Statꝑtei ing, that the — 
Eſtate in caſe there ſhall be no Wiſo or Child, fhall: go to che 
next of Kin of the Inteſtate, anditheir legal:Repreſentatives; 
after which comes a Proviſo, , that there ſnnalh bens 
Repreſentation among Collaterals | Brothers and Siſters | 
Children. 

In Su of the Motion, Mr. 12 1 . 
the of this Act was to ee * to 22 

ann 


e for this Reaſon i it © 


_ — 
bars called a Stat 


away the whole ;. be 
1 ich Behalf of m. 10 51 
A which, on POT EY it was 
by Mr. Harcourt, that theſe Grand N 
if intitled to an diſtributive Share,-m 
of Kin in . frm 58 or elſe, as 
N as next of Kin, 
could not be in equal Degree 
niſtratrix was the Brother's Daughter, and Margar 
Peter the Brother's Grandchildren (that is) one Degree 
for as 
of 


further, 
2dly, As Repreſentatives, they could not be 


intitled 
much as they were not Children of the Brother 
Inteſtate ; that it was reaſonable to conſtrue this 


a great Burden lay u ini 

ſtring the Inteſtate's Eſtate ; and this Statute of Car. 2. 

took away from their Profit, but did not at the fame Time (as 

it ought to have done) leſſen their Burden. the. chal... « 49 G- 

496. Carter verſus 1 C. J. North's Opinion; 5 
it had been ſo ſettled 8 


and Harris 1680. (a) Maw verſus rd; 20 1691. v 
and Newcomb verſus Tucker, 16 Feb, —_ r 2 = 


That it was true, 


Y * 4 „ "OR 1 


De Ne 8 Thin, 1700. 


n „6 


Holt C. J. Sir Walter Walker, « famous Civilian, drew this 
(a) And ex- (a) Act for Diſtribution , and the onl Queſtion now before 
cept in ſome us it is, whether the Words Brothers and Siſters Children 
few Inſtan- in the Proviſo, ſhall not be intended Brothers Siſters Chil- 
<q therein, dren of the Inteftate? Now they ought to be ſo taken; 
this Statute for the Inteſtate is the Subje&t Matter of this Act; it is his 
is to be go- Eſtate, his Wife, his next of Kin, his Children, and conſequently 
verned and his Brothers Children, that the Statute ſpeaks of; ſo that the 28 


322 relative Terms made uſe of ; have the Inteſtate for 
the Civil their Correlative. The Intent the Proviſo * to confine 
Law. Per the Degrees of Repreſentation, that ſhould not 8⁰ beyond 


_— ——— — And if this Conſtruction has not 
{Sir oſeph FFF 
Teh) Jin berty to appeal. 


; ng —* Petty, Preced, i in Chan, 593- | 


per. Goold . It has been always tai the Statute ſhall 
not be taken in of Diſtributions. 
See 2 Verm, Wherefore the Mandamus was denied ; the whole Court de- 
268. Beeten claring, that among Collaterals, ſaving only in the Caſe of Bro- 
—_— thers and Siſters Children, Proximity of Blood ſhouid give Title 
but more to the perſonal Eſtate of the Inteſtate. 


particluarly the Caſe of Bowers verſus Littlewood, poſt, where Lord Chancellor Macclesfield 
declares the Law to be ſettled by the Reſolution above mentioned, 
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ved by Cuſtom into this King- ©P+ 1, 2, 3. 


made Part of our Ecclefiaſtical Laws, 2: 
ing reſtored the Spititual 


. cap. 1. ha 
the Crown, which 


the Pope, immediately thereupon the 1 b) Ec- (z) See Spar- 


ctions, the 


but ſuch as is 


ſhall row's Col- 
allowed by the !-Qions 304. 


3 a 
cal Power of the Crown, ſhews them — wr r—mac 
Nature, and conſequently ————— Spiritual Court. 


That it muſt be admitted, 
Ag any AR of Parliament, but thei 


the Convocation then ſitting, turned into 


= ; | > 
wards the 23d of Elia. cap. 1. was the firſt Statute: that prp- 
1 


(a) 1 Jac. 1. hibited it, ſince which two (@) others had followed; but none 
p. 4. of them tended to deſtroy the Eccleſiaſtical Juriſdiction, only, 
&r 12 by making the Offence puniſhable in both Courts, gave a Re- 
1838 medy where there. was none before ; that in the 1 Jae, 1. the 
Convocation met, which reduced all the Canons into one Bo- 
dy, and then particularly made this Canon, that none ſhould 
teach School without Licence from the Ordinary; and tho' it 
might be difficult to prove, thattheſe;Canons were directly con- 
firmed by Act of Parliament, yet there was a Sort of Confir- 
mation of them in 4 Jac. 1. cap. 7. for the founding and incor- 
porating a Free Grammar School at North-Leech in the Coun- 
ty of Glouceſter, whereby the Provoſt and Scholars of Qyeen's 
College in Oxford were to nominate the School-Maſter and 
Uſher of the ſaid School, and te make fuch Ordinances for the Go- 
vernment thereof as they ſhould ſee meet, fo that the ſame were 
not repugnant to the King's Prerogative, to the Kaus and Statutes 
of the Nealm, or to any Ecclefraſtioal Canons or Conflitutions of 
the Chureh of En x n n do 23: 
But on the other Side it was anſwered, thabthete oould not 
— — of School — wade — 
— of cake - = 
Lo that | the Councikof Lateram to have heen un eve- 
ry Part thereof received in England, yet the Canon citen did 
not prove the Point for which it had been produced, that Ca- 
nom only Gy Schoolmaſters in euery Cathedral. Char ch, 
and ſuch Sc — Tan to be licenſed by the Biſhop ; which 
was but reaſonable, (vis) that he who taught in 's 
Chureh ſhould be approved of: by the Bifhop ; that the teach 
ing of School. was not in the Nature thereof Spiritual 5/ and it 
.. —— —⅛ 
or cogni y the old cab Laws of the Ki re+ 
| EE — at tho ſame Time that not one ſingle 
= | Precedent of any ſuch. Law or Uſage before: the Reformation 
| ang ras” ara And that as to the Canons made ſimce, 
id not: bind a Lay- man (as Car was ſuggeſted to be 
becauſe the Baity was — nh ge on.; and g 
was a fundamental Maxim of our Government, that whatibound 
„7 PO PS VO" WP PG Er 
Canons in a private Act of Parliament add ter Weight j 
—— | LOR r 5 
That this was a Caſe: which deſerved great Conſiderutiou 
having before been in the other Courts of Mgminiſtor- Hall, 
where ſeveral Prohibitions had been granted on this very ſumo 
Point, in order that it might receive. a judicial Determination; 
but the other Side would never venture to gon; as in the 
Caſe of * Belcham verſus Barnardiſtun in C. B. and in B. N 


„ Paſch. & Hil. 10 & 11 . 4, where the chief 
1 might be profrinet 2; the Dock led 


1 


De Term. S. Michaelis, 1700. 


Oldfield's Caſe, Mich. ꝙ W.3.Chedwich'sCaſe, Mich. 0.3 * | 

_ ,. rier's Caſe, Trin. 11 eL ns Denis (Cl (a) Salk. 
Fe who being brought to the 4 Ou, it — 105. 

on that he r br 


it to have een 
made a Temporal 


of a yoann 
Parliament: 1 
of School is by 
*. Dre 


the 2 The — 
Laity without an Act o 
© Bugland of Roctefaſt 


8555 2 978 Tad Pou 
nion of Tre vel J. 
maſter being a Layman, was not bound. 


„ * 9 3 
va 4 % + © F . $ 
1 e k th K 
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Cafe S. Philips verſus: Philips. 
2 ven. IIS was a Caſe ſent out of Chancery to the Juſtices of 
C. B. for their Opinion. Wilkdm Philips had a Wife 


430 
Precedent named Elizabeth, and one only Daughter named Martha, and 
- being ſeiſed in Fee of divers Lands in the Counties of Flint and 


« * 
7 


8 0 dt 


= Truſt, that the Profits thereof ſhould be equally divided be- 
Lands twixt his Wife and his Daughter, during the Life of the Wife, 
Truſtees and after her Debeaſe, he deviſed the Lands to the Truſtees 
and their and their Heirs, to the Uſe of his Daughter Martha, and the 
Tru, that Heirs of her Body for ever, with divers Remainders over, one 
the Profits of which (as to Part of the Lands) was to the Plaintiff, the 


ſhould de now Heir at Law of the Teſtator. - Vs = 
equally di- | | 2 
vided between his Wife and Daughter (the Heir ef the Teſtator) ers the Wife's Life, 
and after her Death he deviſes the ſame to the Uſe of his Daughter in Tail, with Remainders 
over ; the Daughter dies without Ifſue, and 3 the Mother's Life : Reſolved 
by the Opinion of all the Judges of C. B. that the r and Daughter were Tenants in 
Common, and that the Mother ſhould have a Moiety of the Profits paring BY Life, and 
that the other Moiety, by the Statute of Frauds and Perjuries, ſhould go to the Executors or 
Adminiſtrators of the Daughter, as before that Statute it would have been liable to Occupancy, 
and not to the Heir of the Teſtator, as Profits undiſpoſed of and reſulting to him. 


The Teſtator died, after which Martha the Daughter died 
without Iſſue, and Inteſtate, in the Life of the Wife, who took 
out Adminiſtration to her Daughter: And the Queſtion was, 
betwixt the Plaintiff the Teſtator's Heir at Law, and the De- 
fendant the Wife, whether the Daughter's Moiety of the Pre- 
miſſes ſhould deſcend or reſult to the Teſtator's Heir at Law, 

4 the Teſtator's Wife ſhould have the Whole for 
ife ? 
And I argued on Behalf of the Wife as follows : 
| I will admit that this, being a Deviſe of a Truſt, ſhall have 
(a) Vide the ſame (a Operation and Conſtruction as if it were of a legal 


ſt Watts , ing i i 
poſt ge Eftate ; and that nothing in this Caſe can make "ER 


e gb, deviſed his Lands to Truſtees and their Heirs, in 
iſes 
to 


. . P 
mt 5 . KI 4. ASE . 8 22 by * 2 — 
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to two and their Heirs equally A my bg fob Ln 
_ tator, that each of the 


able hereto was the (4) Opinion of the Lord C.J 
for 


— ern. F Hacke. ——— 


4. — —„- — — Rr — — 4 


—— A Gio - oo <q 


be ee 12 Le wy 72 


e 
whether * 1 * a LS 
= Implication ? The 


;fe, 1 deviſe the Lands amy Deer — 8 e 


at Law) and the Heirs of her Bod 

Thirdh, e me, (vg) 
chat it is a Tenancy in Common, and that Wife has ; 
Deviſe to her for her Life, by. Implication, Whether this 
Eſtate does not go to the Daughter's Executors or Adminiſtts- 
tors, and not to the Heir at Law of the Teſtator? in whi 
Caſe it will belong to the Wife, who hath a Right to admin 
ſter to the Dau 

As to the take it, that the Words (<uitly die, 
or to be Bide) wil ok ak 6 Tj lr COR PIR, 


I admit theſe Words, in Caſe of a Deviſe of the Inheritance, 
or of a Leaſe for Years, will make « T 


enancy in Common; 
but where iſe i for Life, (which i our Caſe) the Law 
is otherwiſe. 


In Caſe of a Devils of an Inheritance, where Lands are given 


in Common is, Fae ps by Go AE 0 I 


8 * 
TOTS 
were to die 


Shure in the biene which cold nx 


And it is exactly our Caſe, as to this Point; for there can 
Difference betwixt a Deviſe to two for their Lives, 
viſe to two for the Life of one of them, in regard 


. 


— 44 = 
— 


D. 78e == I For. 


3534/4 __  ICOIESD 
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(a) Ante 
F. 5 verſus 


: Allvintage of Suryivot-- 
TED 1000 of Make Foy is 4 . * 
Aer Oi 


diyided, ] do not * the | 
e 2 5 „as * any tlie Beile is 1 
an In beritante, 18585 to Rade more at Foundation; 


for 775 the Words 1 e e 6.20 2 Rell 00 
d, E A enancy 1 a} 
8 bee on „ and" Collbttion of” the — * 

e ett hs! & hh ach 5% lag roo D Dates 
and a Son y and deviſed his Land: 18 f two 


to be divided cen. them, and Not Survivor of. 1 A 
the. Heirs _— y of the Sütvivor, upon Which Beviſt the, 
two Daugliters were aud Kalte Be Jointenants, and not Te- 
nants in qt, notwithſtatic e Words [equally to be 
divided ;] for, ſays the. Book, it a or Grant, the Words, 
equally to be vided, will not make a 4 Tenge in Common ; 
and in a Will they only make a Tenancy in Common by Con- 
ſtruction; 7 15 other Wotds in the Wit ſhew it to have been 
the Intent of the Teſtator, that it ſhould” rather be 4 Jointenan- 
than « Tory in Common, 19 be : And in this 
EX being to the Survivor of chem, and the 
Heirs of 155 ch, Was. a che Evidence that the Teſtator i in- 
tetided a Joilitenaney, without which the Survivor _— not. 


Teis wart that here it 15 Mic Laie Wark? equaly and * 4 


e * Vale th the prep * ſees 8 11 7 deen 


1 for the t is the Wife's 
. 


f e by the . Wal the Profits are to be 5 —— \, during 
the Mothers Life, between the Mother and 
when the Diughter is dead, (fo that hats th can wp 0 tonge r 4 


Diviſion of the Profits betw hem) then the Mother the 
Teftatot's Wife) ſhalt have the ; but if the Intent be 


not ſo p eſſed, as Blix it is, it being a De- 
nt oy cx Life only, _T adhe is Ur 13rd Py. 


Phan 'sOpinlon, that the Words [ to be divided] will not, 

ſuch Caſe, make & Tenanty in Common. 

As to the feeond Point, That ſeems yery plain 8 

The Deviſe is of the Profits to the 25 Wie and 
Daughtet during the Life of the Wife, 120 1 after - Deceaſe- 
of the Wife, then to the Uſe of the Daughter and the Heirs of 
her Body, with Remainder o 
; Now by Virtue of theſe wy 1 deviſe, after the Deceaſe 
of my Wife, to my Daiighter and the Heirs of her Body, the 


7. Daughter 
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. would be but 
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De = Face, 1 Fo! 2 


DI being Hera: Law, this is a bene by bana | 


to my Wife for her 1 

I agree, a Deviſe to — > whe «whe my Heir at Law, after: the 
Death of my Wife, is no Deviſe by Implication to my Wife; 
for in that Caſe it ſhall deſcend to the Heir at Law. in the mean 
Time; but where the Deviſe is to the Heir at Law, after the 
Death of the Wife, this is a plain and neceſſary Implication, 
that the Wife ſhall have it for Life; for no other Perſon 
can take it, the Heir being ane 
of the Wife; e e known Caſe of un. Vgl. 
Bro. Deviſe 52. C. Fac. 75. Horton verſus Horton, J 
263. Gardiner verſus ell. 1 

in Gro, Eliz.. 15 Higham verſus Baker, hand tis 7% 

ſtronger Caſe adjudged : And that was, one ſeiſed in Fee of a 
Meſſuage and Lack thereto belonging, called Maſcals, deviſed 
this Mctluage, Sc. to his Wife Alice, and his younger Son Ro- 
Bert, for Payment of Debts and Legacies, and after the Death 
of the Wife, the Remainder to Robert in Fee; the Debts and 
Legacies were paid: And upon this it was reſolved, the Wife 
ſhould have an — for Life by Implication; which differs 
from our Caſe only in being ſtronger; far there the Deviſe 
after the Os of Wiſe was * to the Heir, but My a 

ounger Son, et it ju, to operate as a to 
Wb Wie ier ber Lide n Pa: in 
the eco oof, that the Wife has an Eſtate © bel by Im- 

9 

21 K pv EO it to be a Tenancy i in 88 ; 2 

tin it: tobe ao. Nie I ion to the Wife, 
wr 1. Executors or Adminiſtrators of the Daughter, and not 
the Heir at Law of the Teſtator, will have Title. 


For then, 2 it to be a Tenancy in Common, the Caſe 
deviſe my Lands to my Wife and my 
8 for the Life of my Wife, to by Moieties, and 


the Daughter dies duri che Life of e Wife, What ſhall 
become of her Moiety r % 


lf this were all the Caſe, ſuch Moiety mu go to the 
Daughter's Executors or Adminiſtrators during the * the 
Wife; for the Daughter is plainly Tenant —— We, as to 


her Moiety, and as the Remainder-Man or Reverſioner can 
claim nothing till after the Death of the Wife, then this Eſtate 
pur auter vie in the Daughter's Moiety muſt go to the Occu- 
pant, which the (65). Statute of Frauds appoints to be the Ex 


X@e= 
cutor or Adminiſtrator ; and in the preſent Caſe the Mother is 
Adminiſtratrix. 


(a) Poſt 


2 pg 
Lucas, 


% 29 Car, 
2. cap. 3. 
ſect. 12 


If I deviſe Lands to A. for the Life of B. on 4 Death, 


they ey muſt go to 4's Executors during the Life of B. S0 if 1 
deviſe Lands to A. and B. for the Life of B. to hold by Moie- 


ties, if A. dies, his Maiety ſhall Il go to bis Executors or $54 | 


niſtratots 


De Term. Fache 170 . 


. 1 is 

n or Occupants and Ur it Ar 

* 

: Wherefore upon the whole, yu e wit data, 2 

1 r „ ointenants, the 

as Survivor, has the Whole ; ue ee ee 

her by Implication-; and if both theſe be againſt us, then the 
Mother as Occupant, or the Statute of Frauds as Adminiftra- 
trix to her Daughter, will be intitled to her 9 
Note the Variety of Opinions in this Caſe; for "BFzabeth 
| Philips the Mother bringing « Bil for an Account of Pro- 
fits of her Daughter's Moiety ſince her and Caufe 
being heard dre the Maſter of the Rolls, he cld that EE ra- 
beth and Martha were Jointenants, and that all furvived to 
| Wy ppeal to Lord 8 hen Lord Chancefſ, 

an Appeal to ommers, 

| rdſhip held, that Elizabeth and Martha were Tenants in 
— and that der de Eftate determining by her Death, 
the Remainder-Man of Reverfioner had a Right to that 


Moiety. - 
Afterwards kind Wri upon a R was of 
Impli phe, upe did es BE * 


Opinion, than an Eſtate 
NE after the Dev of — «p iP 
his Re it to the Court of C. B. for Opini- 
on, conceived, that Ekzaberb and Martha were Teka, 
in Common, and that Martha had an Eſtate pur auter vie, 
alk. 46 , which upon the Statute of Frauds (that * Occupancy) 
ought to go to Martha's Adminiſtratrix 45 the 
Mother, and thet r led not an Late Tal in the Tro 


for that Mer are odious ini and never allow 
for ſpecial Reatons. | Ty 15 


A0  Blackborough ate Davis. 
” — " „Da being poſſeſſeil of a confalerable petſo- 


Aunt his of Kin — — — 
G ie nt his next z; Adminiſtra- 
de oe Onan, wattb Motion was made to 


leaving an the Court of King's Bench for a Mandanus to the. 
Aunt and a 


a: Court, commanding them to grant Adminiſtration to the Aunt, 
— as more near of Kin than the Grandmother. Broderick and 


next of Kin, derjeant Darnell were for the Mandamus, and Sir Bartholomew 
the Grand- Shower and Cheſhire cont”, 


mother is 


nearer of Kin than the Aunt, and is intitled to Adminiſtration. i Os to 
ther is the latter t© come in for a Share, 2 Lene 1. 


. Wikworth, upon d Strength af this Reſolixion, Progedents in 
C. 527. ; ; ö f | 


c 


| 
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er of Blood than the Grandmother, und as ſueh intitled to the 
rice, by Virtue of the Statute of 21 H. 9; cp. 5. 
. : — to f 


| — — 
at that Time only as 


(a) A 
Petit verſus 


p A Smith, 


„ in G. Biz, 460. 


‚ a Ci 
oblige him, and the | he had (as i 

ri r y to the Statute; — 
43 ſ the Mondamws would not him to any particular Man- 
ner of doing it; for which Reaſon it might be done by Citati- 


r: 
ime of 


The Authorities that have a grounded a 
Reaſon that is not Law ; for the Adminiſtrator, at this Time, 
| is 


Adminiſtra- 
tion com- 
mitted con- 
trary to the 
Statute is 
not void, 


but voida- 


ble. 
(a) 6 Co. 
18. 


intimate hereby; that in Caſe; there had been a Citation pend- 


(b) 1 Sid. 
179. 


s nat a Servant tu th but e 


* 11. as the moſt loyal 


an Executor, who is appointed e ob 
1 0 — 8; 


—— — to the Statute, a meer N 
fach -Adminiftr@idn were void, then all D 


the' 
before the Repeal-of it, would 


repealed, - wer; . * 055 theſe 

not be. TI 

Thus en le FS. 71 
| at ——— 


— 
bye Bihop — Dioceſe, a ane 


Bona Notabilia in divers Dioceſes, becauſe there ſuch Admini- 44 
ſtration is abſolutely void. It ſhall be a good Return to the 
Mandamus, that Adminiſtration is already committed, and that 
there is no Lis pendent. Not that I would be underſtood? to 


4 ve been for granting a Mandamus; but with- 
neſtion, before this the Motion is made too ſoon. 1 
2 Caſe of {b) Sir George Sands, the Adminiſtration 
was granted to the Brother, who continued to adminiſter 
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it to be committed to che Wiſe ; and 
e for a Prohibition, becauſe the Ordinary h. 
der . n & next of Kin; and i wa 
e could not 
to the Brother, for that he he Mam 
There was the Caſe of Duncomb verſus Maſon, GR Bows „ 
Covert died Inteſtate, having Debts due to her, (which the Lawine li 
Sow not give to the Flixband 3) and Adminiſtration b 
—— of Blood, the Baron ſued in the Spi 
to repeal this Adminiſtration, and after — — 
ration 8 the Queſtion was, whether the Husband 
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Suit in the Spiritual = 


wy 
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'Cre ow. But it is to be « | 
veſts on the Inteſtate s Death, yet n 

Gates wo exclude a Poliumois Child, Vide poſt Edwards & aP 
ceman 0 | 
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(a) 2 Ven. Money to a particular Lega 


Spiritual any Difference betwixt granting a 


(3)Salk.547. put the Pa = to his Appeal; as was reſolved in the Caſe -4 (3) 
Car us 


— — 


Sir Barth. Shower cont' : The 22 & 23 Car. 2. does not war- 
rant this Mandamus; for it does not oblige or enable the Ordi- 
to-do wry Thing which was not the Courſe of their Courts 
e; it poſhbly, be a good Cauſe of Appeal, but can 
bde no Groun hr; 2 being a Matter of Eccleſiaſti- 
12 cal Juriſdiction; by the Civil Law, the Grandmother is nearer 
of Kin than the Aunt. I admit a Mandamus may be grant- 
ed to make Diſtribution generally among the next of Kin, but 
not to command the Ordi * grant Diſtribution to A. and 
B. as next of Kin in particulur; for that would be to take 
from the Spiritual Courts — they. have of judging which 47 
Degree of Relation is next of Kin, when the Subject Matter 
does not belong to the Temporal. Courts; as it may, when 'the 
| Diſpute is betwixt the Adminiſtrator and a Creditor, - 3 
No Mandamus will lie to give a ſpecifick Legacy or Sum of 
he : tee; and thoſe who are intitled to 
IO, 
oft 3 po ay arm . — — are (0) 2 in Law, n0 
: : C. J the Eccleſiaſtical Judge act contrary to Law, 
* may e's Court «oblige kim 3 the Law 7 Is there 
ohibition to ſtop them 
* from going Wrong, annnmmmnmmnn 
re 
do Right, as Prohibition lies to top them from doing wrong, | 


A Prohibition was granted upon this Statute inter Smith and 
| 795 1 Vent. 307, 316, 32 * the Conſultation awarded 
afterwards, was not becauſe the Prohibition did not regularly 
lie, but for that the Eccleſiaſtical Court- proceeded: and deter- 
mined Right; and as to appealing, if the conſtant Opinion of 
the Civilians be againſt the Rule of Law, it is then in vain to 
Carth. 142. Shotter verſus Friend, where they would not admit of of 
Payment of a Legacy by one Witneſs, | | 
Shower : The Superior Court never ſends a Mandamus to 
an Inferior Court to act contrary to their Rules and Opinions; 
as on a Reverſal of a Judgment, it is the Superior Court that 
(c) Vide poor the (c) new Judgment; the Superior . often ſends 
Salk. 403. * Prohibitions to Inferior Courts, but how can this or 1 
other Court command a judicial Officer to act againſt his 
Opinion 1 
Afterwards Dr. Lane argued againſt the Mandamus, that the 48 
Grandmother ſtood in the Place of the Father and Mother, 
who, by the Civil Law, had the Right of Succeſſion, excluſive 
y of the Brothers and Siſters; that the Grandmother, by the 
ivil Law, ſtood in the ſecond Degree 'to the Inteſtate, and 
the Aunt in the third. It was true, the Canon Law differed 
in placing the Aunt in the ſecond Degree, the Reaſon of which 
en W of Marriages, for in that particular, they were 


| apt 
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a 3 the — he ant ia.thi 
—— the Grandmother, and could not be 

Degree with her Mother; ſo neither cauld ſhe be in- 
7 2 —— of Diſtributions, nor conſequently to a Aus- 
— _—_— Children of Uncles had no Right to Diſtribu- 


had no Right to Diſtribution, ſurely the Grandmother's 


Law. 2 
Holt. C 4, IF « Chill had died Init without Wiſe 
Child or Father, living nly the Mother, the Mother had the 
whole till 1 Fac. 2. — of the Brothers and Siſters y and 
rr to the Grandmother 
with Relation to the Aunts; the Father er ry N f 
Child's whole Eſtate at this Dar. 
Cbeſbire: No Mandamus to go, a leaſt dl che Gu 
have erred, for this Court mn 
of the Spiritual Court. 8 Ks 
| Hot, C.J. Before the Statute of f., the ava, 
g the Power of Diſtribution, uſed to diſpoſe of Part 
r but that Sta- 
tute took away ſuch and (a) fixed 
the Title to Eſtate in the Adminiſtrator. And 
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e 
C 


ae + ra ng ay ary Be, 
„that rt have not e 
in Law, but have varied that by the Novels? 
— e — 5 * 
e Law, and afterwards 
were never irc ected b . 


tate; and it was the Mercy of the Civil Law, to-let in the 
Brothers and Siſters. 


. Chief Juſtice : The Statute of 1 Fac. 2. allowed the Pro- 
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| ſtood, but thought it unreaſonable that the Mother (who 
. marry again) ſhould carry away all; and therefore the 


ſince the Statute of Car. 2. ſhall attempt 
trary to the Rules of the Common Law, we will rohibit them ; 
for by that Statute, they are reſtrained to 8 
among us. 


tation, in Concurrence with the Uncles, aa 
judged and confirmed by conſtant Practice; that If 
— — — before the Statute of 1 Jac. 2. cap. iy. 


Children could nen it was given them n * 


* the Spiritual Court to be right, as the Law then 


mens ien dee ee ee he thy 
Mother; but ſtill the Father has all. If che Spiritual Court, 25 


— 


(a) Ante 4 
lr | 
verſus Davis; 
(b) r 8 
2 
volt 4. 

wards ver- 
ſus Freeman, 


D Paſebe 1908; 
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eee 
ee eee e 
3 „ aha w 50 
ow the The Laws of England; not any foreign Laws, ought” 
1 — 1 It muſt be obſerved, that by the ancient 
8 e boch before and at the Co all the Deſcen- 
to Diſtribu- — = and Daughters in general, inhern: as well the 


tion and In- real as perſonal Eſtate of the: Anceſtor (4) moans Ser and in a 

——— ; and fo it appears in Selden's Eadmerus 184. 

(a)SecHale's Lamibard's Saxon Lows 36. fo. 167. Si quis inteflatus obterit, 

—_y f liberi cjus bæreditatem qual ter dividant, — But in Proceſs 

| on Law of Time new Laws were introduced; and the Change ſeems 
: m 

: p. 220. and to have begun fempore Henrici primi, when the Females, in 

poſt Clements caſa there were Males, were excluded: from the Inheritance of 

verſus den- the wel Eſtate ; but the: Mates inherited equally all the 

Lands. Glarole ib 7. cap. 3. But at that Time, if a 

e 


died without Iſſue, Land went to the Father or — | 


Mar PSS 


«a + 


bag oy val ee 
in Lamburd 202, 203. inter leges: Henrici primi, _— 
quis fine liberis deceſſerit, pater, aut maten gjus in — 
2 vel frater & ſorer, HG ee 
habeat, ſoror patris vel matris, & deinceps 
in Arun fuerint, & dun virilis ſexus — 
tas abinde fit, yas ooh Iraq And this Law: is — 
by Lord Cote in his Comment on Littleton, fo. 11. where 
he fays, he never read an in any Book old or new, 
Lanbard was not then ) the Maxim, that 
cannot aſcend; but only in libro Nu“, 
gear 70. which Record in the Exchequer is notwi 
eat Authority even at this Day. Bat this Law. of Suc- 
ion did not continue long, being altered betwixt the Times 
of MH. 1. and HM. 2. when the Father and Mother were ex- 
= ppan e 7. 1, 
as appears by G 7,2, J% 1 
"RR 7 rae a - I. 1 
to the real Eſtate, and did not extend to che Eee; 
for as to that, the Father and Mother had always the Prefe- 
rence before the Brothers and Siſters, which is a plain Demon- 
ration that they were eſteemed nearer of Kin. Fide 1 Vent. 
414. And then, by the like Reaſon, the Grandmother muſt 
be before the Aunt. 
a r Ewe ws introduced in the latter End 
but they were ſuch as had been in anci- 
n b) Butſuch — ak rætorian Court, (dr.) che () the Brothers 
rothers and aid Siſters were let in to ſhare with che Father and Mother ; but 
Siſters mut all other Collaterals more remote were excluded; and che 
the whole (Grandfather and Grandmother were preferred before the Undes 
Blood, or ex 
utriſque parentihs ewjungti Hale's Hiſtory of the Common Law 213, 


and 
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and Aunts. It appears from Ridley's View of the Civil Law, 
(Page 63.) that 85 Grandmother, &c. of the aſcending Line, 
to the utmoſt Degree, was anciently preferred before the neareſt 
Collaterals ; but that may now be altered bythe Statute of Car. 2, 
which. prefers the next of Kin, tho' Collateral, before one tho 
Lineal that is more remote, —— 


But in our Caſe, the Gmndmothet is "nearer of Kin to the 
Inteſtate than the Aunt ; for the Aunt is not of Kin to the 


Inteſtate, but as ' ſhe derives her Kindred from the Grandmo- 


ther her Mother, and therefore not in equal Degree ; beſides, 
where one is lineal and the Cauſe of the Kin, and the other 
collateral, the Perſon who is lineal ſhall be preferred ; here the 
Grandmother is the Root of the Kindred, and ſo muſt be nearer 
than they that derive their Relation from her. 

This Rule of Succeſſion in the aſcending Line is agreeable to 


the Laws of other Nations; for by the conſtant Practice of the 


Jewiſh (a) Nation, for want of Iſſue of the Son, the Father 


ſucceeded to the Purchaſe of the Son, excluding the Brother, I 


according to the Conſtruction of the rde Doctors upon the 
xxvii Chapter of Numbers. As you find it in Selden, De Suc- 
ceſſionibus apud Hebreos, cap. 12. And indeed by all Laws, 
(excepting that of Juſtinian,) the Father was preferred to the 
Brother; but our Caſe falls not within the Reaſon of Juſtinian's 
Law ; tho' if it did, the Civil Law obliges us here, only as it 
has been anciently received, and it could not have been received 
tempore Henrici primi, who lived about the Year of our Lord 


Io. for that the Works of Juſtinian were firſt o publiſhed 


| But the ſecond Publication of the Code came out after them, I 
Thi 


about Au Dom 560. and were Pry about forty Years ; 
after which they were totally neg in the Empire for 500 
Years, and new Laws were ſet up by the Emperor Bafihus, 
which were followed till the taking of Conſtantinople, Anno 1453. 
and till the Year 1125. (which was the 25 H. 1.) the Laws of 
Juſtinian were not again heard of: But about that Time were 

* K found 

The Wor 1 . 

1 n Manner, vix. 


Emperor Juſfinian ordered to be col- 


. and is divided into fifty Books 3 it 
is collected from the Commentaries 4 10 = fo 
and other Writings, 


| are omitted which the Inſtitutes refer to from the firſt Publication. Laſt 
of all the Novels or Authenticks were publiſhed at ſeveral Times without any 
Method; they are called Novels, becauſe they are new Laws z and Authentichs, 
becauſe they are tranſlated exactly and authentically from the Greek Tongue, 
Vide Wood's Inſtitute of the Civil Law, in the Introduction, p. 5 & 6, 


- . 0 


"De Tem Poſche, 1 E 1. El 


—_— 


- * 


found ö Analh, ai cio publiſhed 2 583 
at the Univerſity of 2 as appears by Mr. Selder's Notes 
on Forteſcue, = 18, 19. Selden of Tithes 490. and alſo in a 
(a) Lib. 1. (4) Treatiſe de wſu & autboritate Juris Givilis Romanorum, 
. by Dr. Duck, ho was reputed to be an eminent and leatned 
Civilian, | 


So per tot Cur. a Mandamus was denied. 
Grandfather See the Caſe of Moor and Barham, 13 Ma 1923, at the 
on the Fa Rolls: One died Inteſtate, leaving a Gra by the Fa- 
ther's Side»  ther's Side, and u Grandmother by the Mother's Side, his next 
mother on of Kin; theſe (Grandfather and Grandmother) hall take in 
de Mother's equal Moieties by the Statute of Diſtribution, as being in equal 
Side _— Degree; for tho the Grandfather by the Father's Side, may, in 
1 Reſpects, be more — of Blood, yet here of 
of Diſtribu- Blood is not material; in regard the Brother of the (5) 
tions. Blood ſhall take equally with the Brother of the whole Blood ; 
| 1 and the Maſter che Roll TY Jekyll) was ſo clear as 
2 to this Feine, een wo bo et. 2 
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Banfield verſus Popham. LO 3 


HE Caſe in Effect was : A ſeiſed in Fee of the Lands $a. 236. 

ion, deviſes them to Truſtees and their Heirs, 2Vern. 427, 
them and their Heirs, in Truſt for the Defen- eh 

opham for Life, with Remainder ta his firſt, Ge, Son a by in- 

in Tail and for Want of Iſſue Male of Po- plication in 

2 Will can 


.. 7 ** . . WI} th * al 

C — —_ | 
Afterwards, the Teſtator by a Codicil, reciti 
„and 


C. J. Holt, C. J. Trevor, Sir 
and Powell J. 


dk 


De Term. S. Hill. 1703. 
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— — 


Wr 


Firſt, They all reſolved, that here being an expreſs Eſtate 
given to Popham for Life, with Remainder to his firſt and eve- 
ry other Son, &c. the Words [if Popham ſhould die without 
Iſſue Male] ſhould not enlarge this Eftate to an Eſtate-Tail ; 
in regard theſe amounted only to make an Eſtate-Tail-by Im- 
plication ; and Words of Implication would never deſtroy what 


G Ante Was before expreſied ().; ſo that the Words [if- be mould dic 


Fiher verſus without Iſſue Male] could mean no more, than if he ſhould 
Mie. die without Sons. 5 * 
And though it might be objected, that unleſs theſe Words 
were conſtrued to create an Eſtate-Tail in Popham, then a poſt- 
humous Son would not take, which would be contrary to the 
Intention of the Teſtator : | | 
The Anſwer was, that | notwithſtanding it might have been 
intended that ſuch poſthumous Son ſhould take, yet the Teſta- 
tor was herein miſtaken as to the Law, or might not con- 
fider of it; and this was but a remote Miſchief or Contingency; 
whereas it was very obvious, that the Teſtator intended it 
ſhould not be in the Power of Popham to bar the Remainders, 
which it was plain he could do, if he had an Eſtate-Tail ; fo 
that this being a Miſchief near and eaſy to be foreſeen, it was 
certainly in the Intent of the Teſtator to obviate and prevent the 
fame ; and it was a Maxim. in Law equally certain, that where 
(3) Poſt Idle there is an expreſs Eſtate limited, no Implication Y ought to 
- A. be admitted to control it ; Eo 77 ceſſare tacitum. 
fene verſus , Et per Trevor C. J. In the Cale o (c) Penhay verſus Hurrel 
Humberftone, it was held, that if there be Ceftuy que Truſt for Life, Remainder 
(c) 2 Vern. to his firſt, &c. Son in Contingency, the Cęſfuy an ruſt for 
370. Life cannot deſtroy the contingent Remainders: And the De- 
viſe in the principal Caſe being by way of Truſt, that may ſup- 
the Right of a Poſthumous Son: But to raiſe an Eſtate 
y Intention or-Implication, contrary to what is before expreſ- 
ſed,” is to ſay, a Man thinks differently from what he ſpeaks, 
which is unnatural and unreaſonable. It is true, if I deviſe an 
Eſtate to A. for Life, Remainder to the Heirs of his Body, in this 


Caſe, notwithſtanding the « Eſtate for Life, yet the ſub- £ © 


ſequent Words do merge and deſtroy it, by turning it into an 
Eſtate-Tail; but the Reaſon is, becauſe here ſuch ſubſequent 

Words are expreſs Words; Heirs of his Body are expreſs Words 

of Inheritance, and a Limitation in Tail; which is an Anſwer 

to the Objetion' from Lewis Bowles's Caſe (11 Co. 80.) for 

there alſo we find an expreſs Limitation in Tail: But in the 

principal Caſe, the Raiſing an Eſtate-Tail by Implication would 
c0ontradict the expreſs Limitation, and conſequently the Intent 

| of the Teftator, mu as de aol. A 

% Pot As to Sunday's (d) Caſe in g C. 127. þ. there was a Deviſe 
Blackbourn to A. generally," (expreſſing no Eſtate)! and if A. ſhould have 


er Edgley, no Iſſue Male, Remainder over, which, for that Reaſon, was 


& & contra. rightly adjudged an Eſtate- Tall. 8 3 
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his Iſſue, . if hw del onen Me 2 — 


Win did not amount to a Deviſe, nothing being intended to 


dies of ſuch Heirs Male, in this Caſe the Words [Heirs Male] 


| ant Account 0 be ten of 7 


folved that A. had an Eftate for Life only, in regard. the 
Words were expreſs. Nit Tau 2 

As to the ſecond Point, (vis.) whether the Teſtator's Reci- 5 
tal in his Codicil, that he had deviſed the Eſtate to Popham, 
and the Heirs Male of his Body Sri the 
nm Prefs 3 

It was reſolved; it 1d not ; theſe Words | -ſafficient- 
ly ſatisfied, thou Pophans hal no Eſtate Tal; or, ad vul- 
gus, where an Eſtate is ſettled upon one for Life, Remainder 
to his firſt, &c,” Son, this is uſually called Intailing an Efate ; 
that is, when it is ſo limited as not to be in the Power of the 
firſt Taker to diſpoſe of it; and every one that is to claim þ 
ſuch Settlement muſt be Heir Male; for the firſt Son after 
Death of his Father is Heir Male. | 

But if it were not ſo, and the Recital falſe in this Reſpect, 59 
Jet Holt. C. J. a falſe Recital in a Will ſhall not amount 

riſe. - As in 2 Yentris 56. Wright verſus Wyvell, one 

by Will recited, that he had given an Eſtate to his Wife for her 
Jointure, whereas in Truth he had not; and reſolved, that the 


oy rigs 
dh, Teas are likewiſe that the Word [Heir]. was. 
ſs pare eceſſity to be intended as a Word of Li- 
mitation; thus in 2 Vent 311. Burchett verſus Durdant, a 
Deviſe to A. for Life, Remainder to the Heirs — ot, 
Body of A. now lving, theſe were Words of Purchaſe : 
in Raym. 278. 2 Tones 114. Liſſe verſus Grey. — — 
limited to 1 for Life; Remainder to his firſt and every other 
Son in Tail, and ſo ſeverally and ref ively to of the 
:Heirs Male of the Body of A. and the Heirs Male of the Bo- 


SD to to ignif Sons, and to be Words of -Parchaſe. . 
decreed an Injunction to ſtay Waſte; 


felled. 


Nui we Caſe of iy verſus Baldwin, reſerred 1707 out of Chan- 
e eee t differed from e above, for- 


CR e to all the Sons of the Grandin, if 
there had been more 2 had died without Iſſue Male, 
an 


Eftate-Tail in the 3 — 4 


.*D Þ 


- 
[KD © 4 : 


is "7's » 4 N 00; 7 Ty 1 * \F - 2 # 
. offs 79 i Aust on 
- © Watts verſus Bullas. 


T, 5. ms» e 
J. half Blood, which was | 

wards J. S. died without Iſſue, upon which the Brother (Who 
by Reaſon of the Half Blood could not be Heir to J. S.) 


| ee 

For the Defendant it was objected, that this being a volun 

ry Conveyance, it ought not to be made good in Equity, eſpe- 

cally againſt an Heir at W/·ꝛ nk 4 00 

But Keeper was of ky gan og, the Conſideration 
of Blood would at Common Law raiſe an Uſe, and as before 
the Statute of 27 H. 8. ſuch Ceftuy que Uſe Id have com- 
pelled an Execution of the Uſe in a of Equity ; ſo would 
this imperfe& Conveyance raiſe a Tut, in reſpect of the Con- 

OY Blood, and conſequently ought to be made good 
in Equity, 

G1 Ad i being faid by Mr, Pooley, that r 
ance to younger Children would, if void at Law, be made good 
in Equity ; yet it had been decreed in the Houſe of Lords, that 
they would not re of a Surrender in Caſe of a 
Deviſe of a Copyhold to Grandchildren ; and by the ſame Rea- 


ſon Equity ſhould not regard the Relation of a Half-Brother : 


nion, ſuch a Deviſe of a 2 withou 6 
to be made good for Grandchildren, as well as Children ; if 
the ſame Caſe were to come now into the Houſe of Lords, it 
would be ſo ruled *, and that he had, and would decree it fo. 


* + 


it is obſervable, that the Caſe of 


we 


LY 


* 
„ a 1-4 
- 


void and defective at Law; after-) 


. 1 — +: | 3 "a - the Half 
| r was void and defective at Law, made good by a Court of Equity, againſt 


| Tothis che Maſter of the Rolls anſwered, that it was his Opi- 8 would 


a Surrender, 


Copyhold to 
White Grandchil- 


»The like was alſo declared per Lord Harcourt in the Caſe of Free 
verſus Rant, (Trin. 1712.) Andi Kenan 
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Cale 12. White verſus Nutt. 
On Caſual- NE by Articles reciting that he had an Eftate for two 
—— Lives in a Abe 5 2 55 * by. 

1 a 7. to as * or 
ZE ee 


na ˙ 11 


e e e ae e eg 

nveyance, one ives dropt. t 
— jy fall? 

yy decr 


Lord Keeper : That in regard here was 62 
no Default in 8 the Conveyance, the Loſs 


of the Life ought to be born by the Purchaſer, in the ſame Man- 
ner as if the Reverſioner had articled to ſell the Reverſion ex- 
S and one of them had died before the 
Conveyance, the Purchaſer ſhould there have had the Benefit of 
it;; r nnn 
the Time of the Articles 

| But his Lordſhip ſhamed to.think, that if alf the Lives had 
dropt before the Execution of the Conveyance, it _—_ have 
been another Conſideration, for that the Maney was to be 

upon the Conveyance, and no Eſtate being left, there be 
hh" yn COS 


= ined before Lord 
TEE EEE = TIE tz: 
jb in r oY Which 
ſaid, he believed was not 
— Notice of in that Gde. 


be 


ha Reaſon of this DitinQion between the Lag of Part and of 
R a 28a. 


- x 
| L E 


2. — , 
ov 8 > * 7 , * 
* " - 7 . 
4 = 
. 1 


* 
, % 2 ; * 
— N 9 ©. 
1 | - 
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= 
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Clements verſus Scudamore. Caſe 13. 


N Ejectment the Jury found this f Verdict: J. S. had Salk. 243. 
Iſſue five Sons, the youngeſt of which died in the Life-time 6 Mod. 120. 
of J. S. leaving Iflue X we (the Leſſor of the Plaintiff) One ſeiſed 
after which J. S. ed the Lands in Queſtion, which were — þ 
Copyhold, and of the Nature of Borough-Enghſh, deſcendible n > —— of 
4984 youngeſt Son and his Heirs; J. S. died Borough- 
ſeiſed, and the fourth Son entred; upon which the Queſtion — 1 
of the fifth Son five 
my the youngeſt 


dies in the 
EY b tu. Life of the 

Father, leaving Iſſue a Daughter, and then the Father dies : the youngeſt Son's Daughter 

is inheritable, an 

C. J. Holt delivered the Opinion of the whole Court in 

Favour of the Daughter, (viz.) That ſhe ought to inherit 

theſe Lands Jure repreſentationis. 

Wherever this Cuſtom has obtained, the youngeſt Son is 
there placed in the Room of the Eldeſt, who inherits by the eſt Son by 
Common Law ; and there is no Difference in. the Courſe of — 
Diſcents, but that the Cuſtom prefers the youngeſt Son, and ZW 
the Common Law the Eldeſt; therefore, as by the Common ſentatives, 
Law the > of the eldeſt Son, Female as well as Male, do, — 4 — 
Jure repræſentationis, inherit before the other Brothers, ſo 2 
dn A Reaſon, when this Cuſtom has transferred the 2 2 
of Diſcent from the eldeſt to the youngeſt Son, it ſhall alſo, by Lands, as an 
the like Repreſentation, carry it to the Daughter of the youngeſt eldeſt Son or 
Son : . And there is no Ground to make any Difference betwixt — omg 
a Diſcent by this Cuſtom, and by the Common Law. Join 


Tho“ Lord Coke be of another Opinion, yet it from All Lands 
the beſt Authors, as Lambard's Saxon Laws, inter Leges Guli- in Eatland, 


, were in Nature of Gavelkind; and deſcendible to all the Iſſue equally ; and when 


the Introduction of Tenures and Knights-Service had made ſeveral Alteratiohs, yet the Ri 
of Repreſentaticn continued, * 5 ha 
M elmi 


— kJ 
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1 2 


3 „ „ 


(a) Vide ante 
Blackborough 
verſus Davis. 


Right of 
Repreſen- 
tation ob 
ſerved in 
Scripture: 
(b) FHale's 
Hiſtory of 
the Com- 
mon Law, 
p. 210. 


Caſe, Moſes is {aid to have brought their Cauſe before the Lord, 


Son, by Right of Repreſentation: So is Selden de Succeſſionibus 


In Caſe of 
Gavelkind 
Lands, if 
one of the 
Sons die 

in the Lifeof 
the Father, 
leaving a 
Daughter, 
and after the 
Father, die, 
the Daugh- 
ter ſhal 
have her Fa- 
ther's Share. 


For tho? by the Jewiſh Law, 


f gotten, yet we. find when Zzlophehad; the Son of Hepher' died, 
caving no Sons but Daughters,” and the Daughters came unto 


elmi 1 mi, 36. fo. 167. and Selden in Eadm. 184. That all the 
Lands in England were at fitſt, and before the Conqueſt, in 
Nature of (a) Gavelkind, and deſcended equally to all the Iſſue; 
but thjs yas ſoon, afterwards altered, when Tenures by Knights- 
Service were. introduced for the Defence of the. Realm; for 
then, in order the better to preſerve the Family ani Tenure, 
the Diſcent was reſtrained only to the eldeſt Son ; but yet, not- 
han e, this Alteration, the Right of Repreſentation con- 


tinued to take place; andi h nere if the eldeſt 
b ther's Life-time, leaving Iſſue a 


w wa” om 


Repreſentation was not altered. h 
This Right of Repreſentation is not peculiar to the Laws of 
England, but has prevailed by the Laws of other Countries; as 
may be ſeen in ( Numb; * xxvi. v. 33. and C,. Xxxvi. 
by t Males inherited exclufively of 

the Females, and the eldeſt Son had à double Portion of his 
his Father's Eſtate, which was confined to him as the firſt Be- 


Moſes chiming the Poſſeſſion of their Father, this being a new 


who commanded him to give them the Poſſeſſion of their Fa- 
ther; ſo that it was here determined, that they ſhould take the 
double Portion that belonged to their Father, as the eldeſt 


apud Hebrœos, cap. 23. 


The ſame Law was Part of the twelve Tables, and from 
therice came to be obſerved among the Romans ; and here in 
England, the Right of Repreſentation holds as well in caſe of 
Inheritances deſcendible by Cuſtom, as by the Common Law. 
So in the Caſe of Gaveltind Lands, where the Cuſtom in Plead- 
ing is thus ſet out; (Raft, Cut. 143. 4.) quod terre & tene- 
menta de tenurd de Gavelkind de tempore, &c. inter beredes 
maſculos partibilia, & partita fuerunt ; and yet, if a Man ſeiſed 
of Gavelkind Lands has Iflue three Sons, one of which dies in 
the Life of his Father, leaving Iſſue a Daughter, and afterwards 
the Father dies, there can be no Doubt, but that this Daughter 
ſhall inherit the Purparty of her Father, tho' ſhe be not within 
the Words of the Cuſtom, (cil.) That the Lands are partible 
inter Hæredes maſcules ; but the Cuſtom, by Conſtruction, ſhall 
extend to Daughters, Jure repreſentationis. And there is no 
Difference between the Cuſtom of Gaveltind and this of Borough- 
Engliſh, only in Reſpe& of the Quantity of the Land which 
the Heir takes; there each Son taking an equal Part, but here 
the youngeſt takes the whole, which will not vary the Reaſon 
in Conſtruction of the Cuſtom, | 


66 


tho' without that 
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be Common Law takes Notice ef thefe\ Cuſtoms of Gabel- The Cuſtom 
kind and Borough. Engi + And .there- is a very remarkable Gerdes 
Ciſe adjudged in Lord'Bridemaw's"Time,” which'is not report. Ling of any 
ed in any printed Book; it was in the Years'r660; 166 1j Itrat': Tenant dy- 
Hill. 1655. Roti 7995 C. BU inter fa Hale and - , Where ing ſciſed 
the Caſe was, That the Copyhold Lands of every Tenant dying _ deſcend 
eiſed; were by the Cuſtom of the Manor deſcendible 'to' the eſt Son, and 

ungeſt Son, and a Surrender was'made to the Uſe of B. and a Surrender 
2 Heirs, who died before Admittance: pate erg if B. is made of 
Rad been admitted, the youngeſt Son, after his Death, ſhould 


ſhould! have the Land? and | | 
eldeft Sbn ſhould have the Land; becauſe of the 'Straitneſs of the Pre Admit- 
Cuſtom, and there never having been any Seiſin in the Anceſs eldeſt Son, 


tor; but; by my: Report it would have —_— had? it and not his 
been alledged that the Lands were in the Nature of 'Borough- youngeſt, 
Engliſh, Which it was not, but only ſet forth/as a particular theft Tan, 
Cuſtom; for the Law takes Notice of the Cuſtom of "Berowgh- ſeen if th y 
Engliſh, but not of this ſpecial Cuſtom ; which is likewiſe the had 


Reaſon, why in chat Lands are of the Nature of Be- bare laid to. 

rougb· Engllſo, you need not ſet forth the Nature of the Cuſ- the Nw. 
(6), This ſecms to be the fame Caſe that.is cited in. 2 Mi, x58, 1; 388 of 

Pain verſus Herbert, © 45; 55 _ 1. 898 


* Al 

This Cafe ſeems at firſt to be againſt me ; but the Reaſon of 

the Diſtinction there taken is on my Side; in the preſent Caſe, 
the finding of the Cuſtom does not exclude the Daughter, but 

on the contrary reſly comprehends her ; for it is , that 

the Lands are deſcendible to the youngeſt gon and bjs Heirs ; 

eſs Mention of his Heirs the Daughter 

ſhould have inherited, Now this Cuſtom is not to be taken 


t, without — ; 
Doubt, the 3 55 will go to the Panghler a nding the ſeiſed, ma 
id to have died ſeiſed, within the Words the Rightto 
of the Cuſtom. _ | 2 the Lands 
So in this Cafe, if a Diſcent be caſt; the youngeſt” Son ſhall {a1 deſcend 
have his Age, as much as if he were Heir at Common Law ; 
Son, ets} the B why the Repreſentative of the youngeſt my 

, (vis, u » ſhould not be included within 
Meaning bf the Colle * | 


In 
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In the Caſe of Reeve verſus Malſter, 1 Rol. Abr. 624. pl. 1. 
1 Jones 361. Co. Car. 410. The Cuſtom of the Manor was, 
that if any Perſon died ſeiſed in Fee-fmple of Lands within the 
Manor, the ſame ſhould deſcend filio juniori hujuſmods tenentis 
euftomarii ſic obientis ſeifiti, ſecundum naturam de Bo - 
© Engliſh ; and a Tenant of the Manor being ſeiſed in Fee, ſur- 
rendred his Lands to the Uſe of himſelf and his Wife, and his 
' Heirs; afterwards he had Iſſue three Sons, and died fo ſeiſed of 
the Reverfion, and afterwards the youngeſt Son died in the Life- 
time of the Mother, without Iſſue, and then the Mother died: 
Upon which the Queſtion being, whether the eldeft, or middle 
Son ſhould inherit? the Judges were thereupon divided. Bar- 
keley and Brampſton held, that the middle Son ought to have 
the Land; but Jones and Crook were of Opinion for the 
i . I obſerve, that there the Cuſtom was more ſpecial than 
in our Caſe, it not being, that if a Man died ſeiſed generally, 
the Lands ſhould deſcend to his youngeſt Son ; but it he died 
ſeiſed ſpecially, ¶ ſcil.) in Fee-fimple. Tho' in that Caſe Jones 
and Crook declared it as their Opinion, that if the Father had 
been diſſeiſed and died, the youngeſt Son ſhould not have in- 
herited; which makes it ſeem leſs ſtrange, that they ſhould 
exclude the middle Son when the Cuſtom was ſo ſpecial; for 
the Father did not die ſeiſed of the Fee-/imple, but of the Re- 
wverfion. But let that Caſe remain undecided, the Cuſtom there 
differs from ours. 825 
It was objected by Mr. Feld, (who argued on the Part of 
the Defendant) that whoever takes by Diſcent muſt make him- 
ſelf Heir to him who was laſt ſeiſed ; and the Daughter cannot 
make herſelf Heir to the Grandfather, 
But in Anſwer to that, it muſt be here intended, that ſhe is 
to make herſelf Heir to him who was laſt ſeiſed according to 
the Cuſtom ; and if the Cuſtom extends to her, ſhe is then Heir 
to her Father or Grandfather laſt ſeiſed; and as the Daughter 
of the eldeſt Son at Common Law, 3 repræſentationis, 
makes herſelf Heir to her Grandfather, ſo the Daughter of the 
| youngeſt Son here makes herſelf Heir to her Grandfather by 
the Cuſtom, | | 
The Caſe of Godfrey verſus Bullock, 1 Rol. Abr. 623, pl. z. 
is a full Authority for me: There the Cuſtom was, hs if a 
Man died without Heir Male, his eldeſt Daughter ſhould have 
his Lands; and the Tenant had no Heir Male, but had Iſſue 
ſeveral Daughters, the eldeſt of whom had Iſſue a N 
and died in the Life-time of her Father; adjudged this Gran- 
8 was within the Cuſtom, and ſhould have the Lands 
by Diſcent upon the Death of the Grandfather. Now by the 
Common Law, the eldeſt Daughter has not the Preference be- 
fore the Reſt, but all inherit equally; yet Cuſtom may give the 
Inheritance 
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Inheritance to the eldeſt Daughter, and then her Ihe ſhall 
take it Jure repraſentationis, This is as ſtrong as a Diſcent 
in Borough-Engh/h. 
But the Caſe of Sir obn Savage, 2 Leon. 109, 208. is ob- 
joey 2 was, tha; ifa Man took to Wife 
m Manor, and had Iſne, and over- 
lived tor, r RET and one mar- 
ried a Woman to whom a cuſt Tenement did deſcend 
during the Coverture, and had Ius, and ſurvived her; yet it 
was adjudged, that he ſhould nor be Tenant by the Curteſy, 
becauſe the Woman was not a cuſtomary Tenant at the Time 


of the Marriage, and fo net within the Cuſtom, which (ſays 


the Book) was to be taken ricth. 


Now admitting that Caſe to be Law, it doth not affect ours; 
for there is a particular Cuſtom giving the Eſtate to the Huſ- 


band, under particular Qualifications : Here the Cuſtom al- 


ters (the ren rink ow ene KG Ye yet | 


and ſettle The Pen by jr 


Opinion were * prevail, it could not but occaſion n 


and e 
Judgment 22 the Plaintiff per tot Cur”, 


Memorandum : Upon the Argument, both Holt C. J. 
and * denied Sir Jobs Savage's Caſe do be Law. 


*N. DE 


Rules of Diſcent in all Caſes : whereas. —— Ok | 


: 
— 


LE 265 DE F e 
Term. Paſchæ, 
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* PR FU TY 


RE \ 1dle verſus Cook, 


Salk. 620. TN Ejectment, on a long Special Verdict, the Caſe was but 
Surrender of | this: Zachariah Cliff was ſeiſed in Fee of the Lands in 
a Copyhold Queſtion, being Copyhold Lands, and ſurrendered the ſame ad 
m_ and opus & uſum predict“ Zacbariæ for his Life; and after his 
Feme for L e, to the Uſe of Valentine Cliff his eldeſt Son, and Alice 
their Lives, his Wife, pro & durante termino vitarum ſuarum, & here- 
& baredem dum & N prædictorum Valentini & Alicia & — 
pets, OY defettu talis exitus, to the Uſe of the right Heirs of Zac 
ſaid Baron riab for ever, 
and Feme, . | . 

and for Default of ſuch Iſſue, to the right Heirs of A. this is an Eſtate in Fee, and not an 
Intail in the Baron and Feme; otherwiſe had it been the Caſe of a Will. 7 
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Not long after, Zachariah was admitted and died ; and the 


ueſtion was, whether this Eſtate limited to Valentine and 
ice his Wife, was an Eftate-Tail only, or a Fee-fimple ? If 
a Fee-ſimple, then Judgment was to be given for the De- 
fendant : Accordingly Judgment was given for the Defendant 
by three Judges. againſt Gould J. the Caſe having been thrice 
argued ; the Court for ſome Time divided. 
_ Gould, J. I am of Opinion that the Eſtate limited to Valen- 
tine and Alice is a Fee-Tail. 
The Reſolution in the Caſe of Abraham (a) verſus Trigg, 
cited in Beresford's Caſe. 7. Co. 41. b, which ſeemed at 
to be againſt me, was the only Matter that ſtuck with me ; but 
I ſhall ſhew wherein that differs from the preſent Caſe ; I am 
ſure I have the Intention of the Surrenderor on my Side. It 
muſt be agreed, that the Words 5 corpore] are not preciſely 
neceſſary to the Creation of an Eſtate-Tail; it is ſufficient that 
there are other Words tantamount ; and I agree, that there is no 


Difference, in Point of Conſtruction, between Limitations of 


Eſtates out of Freehold and Copyhold Lands. In this Li- 
mitation here is the Word [Heirs] and it is further explained 
what 
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what Heirs are meant ( ſcil.) of Valentine and Alice 3 and 
though the Words be in the Genitive Caſe ( ſeil.) Heredum 


prædictorum Valentini & Ahcie, import the ſame. as 
if they had been limited in the we Caſe, with the Prepo-. 


fition de, 2 Heredum de prædic Valentino & Acid; 
and then the laſt Words aſcertain what Heirs, (ſcil.) ſuch It- 
fue of Valentine and Alice. . e 
- The Reſolution of Beresford's Caſe is very ſtrong for me; 


and that Limitation, upon Compariſon, has no more Words in 


it than are in our Caſe; the Words [ſuch Iſſue] reſtrain it to 
the Heirs of their two Bodies and do not extend to the Heirs 
of the Survivor. Beck's Caſe in Littleton's Reports 1 59, 2 53, 
285, 315. and alſo reported in Cro. Car. 363, 364. | 
Name of Boreton verſus Nichols & al, is an Authority in Point 
for me; for the Queſtion there was, whether the Limitation 
was an Eſtate-Tail, or a contingent Fee-fumple ? And it was 
held an Eſtate- Tail; for if it had been a contingent Fee, the 
Remainder over had been void. 5 

As to the Caſe . Limitation 
there is not like ours; becauſe there it is to the Uſe of Gabriel 
Dormer and his Heirs Males ; not to the Uſe of Gabriel Dor- 
mer and the Heirs Males of Gabriel Dormer aforeſaid; as it is 
in our Caſe (ſcil.) and of the Heirs and Afſigns of the aforeſaid 
Valentine Alice, as the Difference is agreed in Littleton's 
Reports 347. It is held in Phud. 541. 4. f a Man make a 
Feoffment to another, to have and to hold to him and his 
Heirs, & / contingat that the Feoffee die without Heirs of his 
Body, that then the Lands ſhall revert, the Feoffee takes only an 


Eſtate-Tail, the aq 6p the Gift being corrected by the 
19 H. 6 


r ogy wo . 6. — 1 hu 
t is objected, that the Word im a Fee- 
ple, becauſe an Eſtate-Tail is al affonable nan) the ſubſe= 
quent Words ſhall not control the expreſs Limitation. 5 
Reſp. The Expreſſion of [ Aſſigns] does not anſwer the 
Senſe of the Limitation; for a Man's are included in 
himſelf, and implied in the Limitation to the Surrenderees be- 
fore; alſo the ſame Word [Aſſigns] is to be found in Canon's 
ON 3 Leon, 5. and yet that was adjudged but an Eſtate- 


Pois J. I am of Opinion, that the Eſtate is a Fe in 
Fur ph Alice. „ 20-1 | a] 

It is a conſtant Rule, That in every Creation of an Eſtate- 
Tail, it muſt appear of what Body the Perſons who are to in- 
herit, muſt iſſue, This is of the Eſſence of the Eſtate, 1 Inft. 
27. and therefore if a Man give Lands to another, to hold to 
him and his Heirs Male, the Donee takes a Fee-fimple; becauſe 
be. not united by the Gift, of what Body the Hoe Male muſt 
be ; whereas Words in a Deviſe carry an Eſtate-Tail, 
becauſe of the Intent; but in a Conveyance at Common Law; 


* 
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20 is, — by Words, give Direction 
2 whole Body the Heirs inheritable are to iſſue.” Lite: ſeck. 
| 1 Inft. 2 — 27 H. 8. 27. Hob. 32. 9 H. 4 
A Gift to 4 & baretibus'de' carne ſud, is an Eſtate» 
len g. for tho —— lade corpore] are not ſo ſtrict- 
1 — be expreſt by Words tanta 
mount: And the —ç — which — Statite of Weſtminſter 
puts: ad not theſe Words ¶ de co 1. Inſt. 20 6. but 
the Words {deÞ or [ex] are abſo tel neceſſry to make an 
Eſtate-Tail. 5 H. 5. 6. 3 Ed. 3. 743. 
The Reſolution in Beregford's Caſe turned upon the Word 
[&} In our Caſe, the Limitation appears at firſt in Latin 
ready to our Hands in the Genztive Caſe; but in Arabum and 
Trigg's Caſe, it was in Enxgiiſs, and afterwards turned into L- 
tin; and that Caſe was adjudged upon great Deliberation; yet- 
ours is much ſtronger to — b Fes fondle A 
But ita is objeted, that the Words ¶ ſueh Iſſue] in the b- : 
ſequent Clauſe import 1ſue of both Valentins and Alice. E 
Reſp. Sappoſe that to be 16 * omits — _ 2 


Iſſue is to come, which is = * A | 
firſt. Clauſe, the Heirs - n Whole m_ 


They are ſuch Iſſue, and ſo it remains uncertain of whoſe Bo- 
the Iſſue inheritable is to come. It would have been o- 
iſe if the Words had been and for Want of Iſſue of the 
Survives, &c.] But here the Words are as general as can 
be; it was; indeed, the Intent ä in this Caſe 74 
to give Valentine and Alice only an Eſtate- Tail, but then he 
ought to have made Uſe of proper Words; and chere is no 
(a) See ante Difference in Conſtruction berween' Copyhold (4) and Free- 
Fiſher verſus hold Lands, as is agreed i in the Caſe of verſus Hone, 
Wie C. Car. 367. 
- But it is objected,” that ookuttac durex f night'to be obſerved; 
and here is Remainder limited over. 
As to that, the Will of the | Donor to be obſerved, ought to 
be in Gurta ſua manifeſfte expreſſa, which is not ſo here : But 
this Point has been already determined in the Caſe of Harring- 
ton verſus Smith, 2 Sid. 41, 73, 74. which i our Caſe in Ter- 
minis, and upon à Surrender too; and although it be not 
mentioned in the Book whether any 8 was given, yet 
by the Note which I have of that Oaſe, it was then held to 
be a Fee-ſimple. It will be of dangerous Conſequence to 
allow a greater Latitude in Limitations of Eſtates-· Tail than has 
heretofore been done. 


Powell J. I am of n that tho Kate lind 10 Val. 
| tint and Alice is 2 Fee- 


The Objection is, that it appears to have been the Sartenderor's 
Intent to paſs only an Eſtate-Tail. © Baut — — 1 Conſidera- 
tion, I cannot perſuade my ' ſelf to that Intent, 

without doing a greater Ber, by — — the Nature 


De Term. Paſche, 11. 


of Eſtates, and ſetting no Bounds to Limitations z 222 
a, 


> 


will never be known what is an Eſtate-Tail, and what a, Fees, 


75 


76 


ſim | ? LOGRT IT n = 
. 2 Was a beengte (4 at Common Lay; . for (a) For 
there were three Sorts of Fee-1 he 


} mainder | 
could have 


{Rr AENEY 
had a greater 

formed, ) but 
not an Eſtate 


and the Iſſue by him inheritable, when the Eſtate was original 
limited only to the firſt Huſband and Wife and the Iſſue be- 


upon 
tion, have made two Eſtates out of the F 
The Conſtruction of Limitations muſt be the fame upon 
Surrenders as upon Deeds ; and though it —— in 
Wills, yet even in theſe, notwithſtanding the Words [Heirs of 
his Body] were not neceſſary at Common Law; there always 
ought, — to be ſome Reſtraint of the Word 
. to make an Eſtate-Tail, as appears in the Caſe of (6) (3) Ante 
verſus Alen, Ov. Car. 57. for there the Limitation Nottingham 
over could not poffibl ale Eee, if the Deviſe were not verſus Jer- 
meant of Heirs Special. x * "74, N 
Now are here any Words of Reſtriction to an Heir Special? 
None, that are fo reſtrictive as to ſhew an a t Intent in 
the Surrenderor, that only the Iſſue between Valentine and 
Alice ſhould inherit, any more than there were in Abraham 
a Tas Caſe, which in my Apprehenſion does not differ 
I do not underſtand my Brother Gould's Diverſity; I think 
the Heirs of them and their Heirs are the ſame, and the Words 
[ſuch Iſue] are of no Service; for they are uncertain, and do 
not determine of whoſe Body; and the Heirs general, in the 
firſt Part of the Limitation, are ſuch Iſſue; but if the W 
had been [ for Want of Iſue of them, ] it might have been an 
Eſtate-tail, but all Heirs are Iſſue of ſome Body. 3 
We have gone too far already, in helping the Intention of 
the Parties in Conſtruction of Limitations; and have made 
Eſtates ſo uncertain, that Lawyers do not know how to adviſe 
Purchaſers ; I cannot conſent to carry it any further ; Beck's 
Cale differs W or materi i, in that 


— 
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eie w deteffiine: whether the- i limited. were a> 
Fee-imple” of, a. Fge-tüll; for if the Netnulntlor way 
contingent, That was ſufficient, and in the mean Timeythe! 

| Reg Was executed; and the contingent Rethain- 
der ed; but there. were more fpecial-Words: in 
| dear GA f 71. is Male, of His ' anch althd the Li- 
_ riiifation) 68 the firſt 8en of James Beck utüch ſhould have 


HenS# Males: St. Was only a Deſcript 
ti Wirds [ſuch fa] mig likewiſe 
che Words [Heirs [which may 


dür Bere are only general Words, and nothing ſperiak to- 


fer ſutir Wha witb. The Caſe of Hurringrom anch Snirbcired | 


by my Brother Po- is the Cafe in Point. 
He C. J. Fam of Opinion; that as the Words eh this: La- 


er are, the EG limited to Vulenti u anct Aide is a Fes 


and that ab they ſtand originally upon dhe Surrender in 


u, they cannot be conſtriied TG enki viſt 
am fatisfied, that it was che Safvenderor's Intent to gioe Laa 
biting and Ace only' an Eſtate- Tail; for which Reaſory;. E 
would willingly have corfſtrued'it ſo; but ebuld not malie ſueli 
4 Conſtruction confiftently with Reaſon, or any Rules of Law; 
The Conſtruction of this Surrender muſt be the ſame, as if ths 
Eſtate had been limited" by Feoffmment, or any other Deed; and 
_ be a-like” governed by the ſame Rules of che Common 
8 
Bey is neceſſary, oþori the Creation of every Eſtate-tall, that 
reſſed in certain of what Body the Heirs inheritable 
Wand flue, Lit. ſecf. 3 1. 1 Infl. 25. "thu Gift of Lands to 
another to hold him and to his Heirs Male, the Word 
5 ale) was rejected, and the Word I Hirst] ſtood in the 
imitation to make a Fee- ſimple; for that it could not be 
an Intail, there being no Eimitation by the Gift, of what 
ſuch Iſſue ſhould be; and yet in that Caſe it was im- 
xfible to doubt, but that the Intention of the Donor was 
to make an Eftate-Tail; notwithitanding which, it was held 
to be a Fee-ſimple, and Lord Coke very poſitive in his 
Opinion. 
In the preſent Caſe, here is no Certaihty of whoſe the 
Heir ſhall! be; and the Words are ſufficient to carry a 1 
ple; indeed in a Will ſuch Words would make an Eſtate- tail, 
be upo upon the Intent of the Deviſor; but there is a great 
nce betwixt a Will, and a Conveyance at Common 
Law, as this is ; for the Lay has appoint proper per Words to 
be made Uſe of in Limitations m Deeds, as the 
Word [Heir] to carry a Fee-limple, and no other Word tan- 
tamount or equivalent will be admitted; whereas in a Vill it 
is otherwiſe ; for that is a new |Convi by Foree of the 
Statute of 32 H. 8. which lays, 1 be lawful for a Man 
to diſpoſe of his Lands by Will, at his Will and Pleaſure ; aud 


tion, as in Perk. ſect. 173. 


Dr Term Pyſtha, 1905: 


this i the the Neaſon, why! a Deviſt ta a —— 
—— a fine Tine. then they Wi in 
— B only an Eflate for: Lie. ai IT, 
Eſtate, diiat by Force of the: firſt; Wards: is- a. Bee-fmple; into 
an Eftate+taib ;. indeed i it had beeni faid, if Valentine and: 
particalar, would have made: it an Eftate-tail;, but aa it no 
ſtands; the firſt Words carry a Fee-fimple, and the latter, being 
Caſe of 5 H. 5. 6. and H. 6. the: Limitations are certain and 
But it is objected, that an Eſtate-taib may ariſe by Imphca- 


I agree that Caſe to be Law, for the Words are expreſs, 
but they art not ſo here; for in our Caſe the Words | fuch: Iſiur] 
import Heirs , for there is no Heir but is the Iſſue of 
me Body; ſo that is only a Limitation of one Fee-ſfimple | 
upon another. If Lands are given to a Baſtard, and his Heirs, If Lands are 
— — and a Limitation of a Remainder over 3 
upon ſuch Gift be void; and yet the Lands cannot deſcend his leite, 
any other but his (a Iſſue. But no Limitation of an tho' ſuch 
Eſtate by () Implication ſhall control a Limitation Baftard can 
that is expreſs ; as is agreed in the Caſe of Seagood verſus Hone, rnd ions 
Co. Car. 367. 1 Jones 342. And here the Eſtate in Fee-ſume bur ſuch 2 
ple is an expreſs Eſtate ; whereas the Eſtate-tail, which it is in- is his Ifue ; 
ited ſhould control it, ariſes but by Implication, yer 5 is :: 
ce-ſimp 


Inſt. 3b. () Ante verſus P et Humberſton verſus 
Ce Tanlinſon ab 3 W onto a 2 * 


The Caſe of Abraham and Trigg is ſo ſtrong as not to be 
anſwered, and does not in the leaſt differ from the t 
Caſe ; for that was adjudged a Fee-ſimple, for Want of proper 
Words to deſcribe of what Body the Iſſue ſhould be. 
is a Difference betwixt a Limitation in the Genitive and one 
in the Ablative Caſe, as is held in Beresford's Cafe ; for the 
Word [De] is made uſe of in the Statute of Weftm. 2. And 
if an Eſtate be limited to'a Man and the Heirs Male of his Bo- 
dy, it muſt be tranſlated De Corpore ſuo; ſo if it be ſaid of any 
one, he was born of ſuch a Father, that, in Latin, would be Ge- 
nitus de tali patre. 1 Inſt. 20 b. In Abraham and Trigg's Caſe 
= 3 was in the Genitive Caſe, ( /cil.) and of bis Heirs 

ale, 

As to the Caſe of Boreton verſ.” Nicholls, Cro. Car. 363. re- 
ported alſo in Littleton 159. the Words [ſuch Iſue] 3 


ä th. tian. Ald... AS 
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grant my Houſe and my Shop, the 
cuauſe it paſſes as Part of my "Houſe, but 1 wages of ſub- 


9 


* be taken to be Iſſue Male of the Body of T 
mentioned before, and the Reſolution of — Caſe not 
affect ours; there I admit it is a contingent Eſtate, but 


yet it might be a contingent Eſtate- tail. If we ſhould 


make this an Eſtate· tail, it would be repugnant to the Words in 
che firſt Part of the Limitation! which to Valentine and 
Alice their Heirs and Aſigns, ſhews the Intention of the Surren- 


deror to have been, that they ſhould have an aſſignable Eftate ; 


and then for us, by Conſtruction, to make this an Eſtate- tail, 
which. is unaſſignable, would be contrary to the Inſtitution of 
the Statute De Donis. But it is . 
Objected, in Anſwer to this, that the Word [ Afigns| is void, 
they being implied, and included in the Donee ine | 
Expreſſo eorum qua, &c. | 
Reſp; That Rule muſt be mtended, where the Sakages i 1s the 
one intire Sentence ; but Kill thoſe Words, which, as to that Sen- 
tence, are-Surpluſage and void, may notwithſtanding influence 
a ſubſequent Sentence ; as in Hob. — er 264. 6. If 1 
ord | bop] — be- 


ſequent Words, Eee n IS TI As if I grant my 


Houſe and Shop, excepting my Shop, here the expreſs Grant 
of my Shop, Has ſuch a Signification, and is of ſuch Effect, as 
to make the en r — void, it 7 3 


1 


82 
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TT” We Fool WEIS — . — this ah 4 * gr * 
Elles verſus Michel ind Own. cCiſe ig 
Wo Truſtees in a Mort ge for 20004 jinin an A &-- 
ment of the Term, N for the Mo- a ven. gos, 
„ one proves inſol- 515. 


vent; ee Tl . . 
chargeable with the whole? ED ſtees in a 


join in an Aſfignment r 
Wr r thby Telpettively receive, 


To prove that each Truſtee ſhould Anſwer for no more Mo- 
ney than he had himſelf received, were cited C. Car. 312. 
Foſter verſus Townley, and Bridgman 3 5. the ſame Caſe ; alſo 
Heaton verſus Marriot in Canc on Exceptions, 31 Of. 13. Vill. 
3. reheard Jan. 27. 1 Annes Reg and lately n 
Caſe of Woodcock and Widdall, ho were Som by oF 
Lyſter's Will, where Widdall received all ; and tho coderch 
Joined in the Sale to the Purchaſer, yet he was not charged. 
Vernon cont” : Each Truſtee be liable is abe ws. | 
The Caſe of Fofter verſus Townley was only, that one Truſtee - 4 
ſhould not be charged where he had not joined in Receipts with va) 
the other. In Woodcock's Caſe, the Truſtee, whom the Party 
would e hs Me ce, but not in the 
Receipt of the orſed. In Alen and 
Wilkins's Caſe, laſt Lar Vacation, be both Truſtees were charged 
with each other's Receipts. 
Freeman, on the ſame Side, cited the Caſe of Murrell verſus 
Pitt, at the Rolls laſt Hillary Term, where two Executors 
Truſtees joined in a Transfer of Eaſt-India Stock, and received 


in 2 and on one's ing inſolvent, the other was 
* ed with the whole. * 
Alſo 


the Caſe of Vidnore verſus Bond, twice heard before | 
Lord Sommers; two Executors died leaving each an Executor ; 
decreed, at firſt, that ſhould be anſwerable only reſpective- 
ly for the Receipts of their ſeveral Teſtators; but upon a Re- 
heoring, the Court charged each with the whole. . 


„„ 


* 


— — —— 


— 
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Cur': This is a Caſe of Difficulty ; the laſt Lord Keeper 
took Time about it. 

It is attended with Circumſtances ſomewhat uncommon ; for 
the Ceſtuigue Truſt has admitted, that he was preſent and con- 
ſenting to the Payment of the Money in Meieties, and that at 
be "pn Truſtees joined in an Acquittance for the 
whole. | | 

The Caſe of Heaton verſus Marriot is an expreſs Authority 
for the Truſtee, that he ſhalf ve only chargeable for his own 
Receipts. e | 

It ond be ines, where upon the Proof it ——_— 
diſtinguiſhed, how. much was received by the one Truſtee, 
how much by the other, to charge — with the whole. For 

in ſuch Caſe the Truſtees are to blame for not keeping diſtinct 
See Preced. Accounts. It is like one's throwing Corn or Money into ano- 
in Chan. 87. ther's Heap, where there is no Reaſon that he who made this 
| Difficulty ſhould have the whole : On the contrary, becauſe it 
| cannot be diſtinguiſhed, he ſhall have no Part. | 
Otherwiſe In Murrell and Pitt's Caſe it was a voluntary AR in them, 
* Join being * Executors, to ſell the Eaſt-India Stock; but here, 
in Sales, what the Truſtees did, was neceſſary for the Satisfaction of the 
| there being Mortgagee. 2 | | a 
no Neceſſity It ſeems to be ſubſtantial Injuſtice, to decree a Man to an- 
doing. ſwer for Money which he kid not receive, at the ſame Time 
| that the Charge upon him by his joining in the Receipts, is but 
(a) See poſt notional, Wherefore let (a each Truſtee be di of 
the Caſe of the Truſt, by anſwering ſo much only as he has actually 


Churchill . 
verſus H received. 


fon, & 1 Salk, 318. where the like Opinion is delivered by Lord Harcourt. 


* See the ſame Diſtinction taken in the Caſe of Apln verſus Brewer, 
Preced. in Chan, 173. 4 | 


1 8 8 Elliot verſus Davenport. 
Lord Keeper. 

2 Vern. 521. IR William Elliot was indebted unto Anne Davenport in 
i devifes to 400 J. by Recognizance, and afterwards Anne Davenport, 
B. 400. by her will, gave and bequeathed unto Sir Villiam Elliot, 
m_ 3 his Executors, Adminiſtrators and Aſſigns, the Sum of 400 l. 
od e Which he owed her, together with all Intereſt due for the 
ſhould there- fame ; provided, that he the ſaid Sir William Elliot ſhould 
out pay ſe- pay, out of the ſaid 400 J. the ſeveral Legacies therein after 
__ Cl. mentioned, to his Children, n to about 1 50 J.) and 
dren; the the Reſidue of the ſaid 400 J. ſhe gave to the faid Sir William 
reſt he freely Elliot, his Executors, Adminiſtrators and Aſſigns; and by her ſaid 
gives him, Will deſired and appointed her Executors not, by any Means, to 


and directs 
his Executors to deliver up the Security, and not to claim any Part of the Debts, but to give 
ſuch Releaſe as B. his Executors, &c, ſhould require; B. dies in the Life of A. decreed this 


was a lapſed Legacy, 
claim 


r 
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ſuch reaſonable Releaſes and Diſcharges 


85 
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claim or meddle with the ſaid 400 J. but that they-ſhould freely 
deliver up the Security for the ſame, into the Hands of the ſaid 
Sir William Elliot, his Executors, Adminiſtrators and, Aſſigns, 
and ſeal and execute unto. the faid Sir Wilkam-EMot, &c, all 
; „ and ackno e da 
tisfaction for the ſaid 400 J. for the Safety of Sir Wilkem Elli 
Se. as the ſaid Sir William Elliot, &c. il think fit. 
Sir William Elliot died in the Life-time of the Teſtatrix,z 
after which, the Teſtatrix died, and Milliam Elliot the Heir of 
Sir William brought this Bill againſt the Executor of Mrs, Daven- 
port, in order to be diſcharged of this Recognizance. 
Upon which the Queſtion was, concerning ſo much of the 
400. J. as was to remain to Sir William, after Payment of the 
Legacies to his Children, whether that was not a lapſed Legacy, 


by Reaſon of the Death of Sir Wiliam before the Teſtatrix? ; 


Counſel 
„his Ex- 
if, in ſuch Caſe, the Lega- 


„It was agreed by the Court, and likewiſe 
FE 7, A ae ue one gives a Legacy to 1 
ecutors, Adminiſtrators and Aſſi 
tee dies in the Life of the Teſtator, tho' the Executors are 
named, yet the Legacy is loſt ; for the Words [Executors, Ad- 
miniſtrators and Aſſigns, ] are void, being but Surpluſage, & ex- 
preſſio eorum, &c. and they are by . of Law named 
only to take in Succeſſion, and by Way of Repreſentation, as 
an Heir repreſents the Anceſtor, in caſe of an i and 
to this Purpoſe Brett and Rigden's Caſe was cited, Plowd. 340. 
Where Lands being deviſed to a Man and his Heirs, and the 
Deviſee dying in the Life of the Teſtator, it was held, that the 
Deviſe was void, and the (a) Heir could not take; conſequent- 


4 the Queſtion here, had depended upon this Clauſe only, 
Legacy 


been loſt. 
| 2dly, It was held, that a Will might be ſo penned, as that, 
tho' the tee died in the Life of the Teſtator, yet his Ex- 
ecutors ſhould have the Legacy ; but then it ought to appear 
in the Will plainly, and by dire& Words, that this was the 
Teſtator's Intention; and tho a Will could not (as was allowed) 
enure as a (5) Releaſe, even ſuppoſin 


g it to be ſealed and deli- 
vered, for Want of its taking Effect in the Teſtator's Life-time, 
et, provided it were 


expreſſed to be the Intention of the 
arty, that this Debt ſhould be diſcharged, the Will would 
operate accordingly. 


And therefore Lord Keeper faid, that if this 


Queſtion had 


depended only upon the latter Clauſe, 8 that this Securi 


ſhould be delivered up to Sir William Elliot, his Executors, Ad- 

miniſtrators or Aſſigns, in ſuch Caſe, it would be plainly an ab- 

I of the Debt, tho' the Teſtatrix had ſurvived 
atee. 

So that the Queſtion was reduced to this: Whether the lat- 

ter Clauſe was to be taken as diſtin& from, or independent of 


the former Clauſe, in which Caſe the Legacy would ſubſiſt; 
or 


(a) Tothis 
Purpoſe ſee 


more parti- 
cularly the 


Caſe of 
Goodright 


verſus High: 
poſt, 5% 


(6) 1 Vent. 
39. & poſt 
Sir Barnham 
Rider verſus 
Sir Charles 


Mager. 


q 
- 1 
— — vc war \ 
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or whether it ought to be looked upon as ancillary to, and de- 
pendent upon it, ( ci.) if the Legacy took Effect, then and 
then only the Executor, in Conſequence of it, was to releaſe. 
And 2 Lordſhip decreed, that this latter Clauſe was depen- 
dent upon the former, and therefore, that the Legacy being a 
lapſed cy, upon the former Clauſe, the latter did not pre- 
vent it. That what made ſuch Conſtruction a the more 
reaſonable was, that the like Clauſe, in much the ſame Words, 
was added to the other Legacies given by the ſame Will, which 
could not' operate by Way of Releaſe or Extinguiſhment ; and 
tho' it might be the Intent of the Teſtatrix, that the Executors 
of the Legatee ſhould have the Benefit of the Legacy, (as pro- 
bably this is always the Intent where a Legacy is given to a Man, 
his Executors, &c.) yet the Law being otherwiſe, ſuch Intent 
A Will that muſt not prevail: For'which Reaſon, a Will that deſigns to 
deſigns to prevent the lapſing of a Legacy, by the Death of the Legatee in 


PR the Life of the Teſtator, ought to be ſpecially penned, 


Legacy, by the Death of the Legatee in the Life of the Teſtator, ought to be ſpecially 
penned. 7 OE : es | 


Note ; The Maſter of the Rolls, who heard this Cauſe the 
Day before, but adjourned-it over for the Lord Keeper's Deter- 
mination,” (before whom it had been in Part firſt heard,) was 


of another Opinion. Lord Keeper alſo faid it was a doubtful 
Caſe. | 


»An Appeal was brought from this Decree tò the Houſe of Lords, but 


before Hearing the Parties agreed. , 
, 2 
2 
— 
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Legate uo < Sewell, Wau s 


r 
4 


| Caſe 17. 


| Ta 'Caſe was by the Lind high Bak tv th hate 2 Vern. 551, 


of C: B. for their Opinion, and was as follows ; Deviſe to 4. 


and after his Deceaſe to the Heirs Male of the Body of: andthe Heirs Mall of E 
of every ſuch Heir Male, ſeverally and ſucceſfively ae ef Birth, &. 7 
Remainder over; Whether this be a Tenancy in Tail, or for Life only ? 


George Legate, ſeiſed of Lands in Fee, had à Wife named 
Elizabeth ; he had no Iſſue of his Body, but had a Nephew 
named William Legate, being his deceaſed elder Brother's Son 
he had likewiſe a Brother named Henry 

In September 168x, this George Lai » kk Will,” after | 
many Legacies therein given, deviſed By Tanks” | default of 
Iſſue of his own , unto his ſaid Nephew William te, 
for and during the Term of his Life, aul ice bl e: to 
the Heirs M of the Body of his fit Nepheve laiyally the 
begotten, and the Heirs Males of the Body Body of Enter 


Male ſeverally and ſucceffively as ti riorit) 125 
Birth, &c. and for want AT agen 0 b 5 


Lega ate for his Life ; and after his Deceaſe, to the Heirs Male 


of the Body of his Brother Henry lawfully begotten, GCS. 
24, Whether Millan Legate the N her het” an Eſtate- 


Tail veſted in him or un Eft for Lite only is th 
Lands to him deviſed? © 


| William Peere Williams yes Der. 
« Won Aran pro Def Sewell & v.. 


»- 


8 
34 


May it pleaſe your 115 500 


| Tue Certifi- 

In Purſfuance of your Lordſhip's Order, che Pünties en cate of three 

ed have attended us with the Counſel . and after hearin r 
what was alledged by the Counſel on both Sides, and on Confi- 


deration of the Will of George Legate, we are humbly of oN. 2 = _ 
nion, es 


N 
| 


The Certifi- 
cate of Mr. 
Juſtice 
Tracy. 


Limitation over to the Heirs Male of the Body of every ſuch 
de wholly rejected as idle and void, if we make the former 


(a) See this 
Caſe cited 
and ſtated 
at large 
Ante p. 57. 


an Eſtate for Life limited to him; and the Court went _— 


- Bot He Jupgmons of the Court of B. R. was affirmed in 


De Term. Paſche, 1706. 


nion, that Villiam 1 . | by Virtue of the fad faid 
Will of his Uncle, had an Eſtate- Tail veſted in him. This is 
ſubmitted to your Lordſhip's great Wiſdom. 


T. Trevor, 
Jo. Blencow, 
i: Fi; $ "Rob. Dormer. 


I am — * of f Opinion, d. ie William L ate had _ an 
Eſtate for Life by this Deviſe ; and that the Words [ 
Male of his Bod 2 this Caſes, are Words of Purchas; 7 
ſo the Intent of the Deviſor ſeems apparently to be, by limiting 
the Eſtate expreſly to Wilkam Legate for bis Life, and by — 


_ %, + 
; * . 1 


Heir Male ſeverally and ſucceſſively, Cc. which Words muſt 


to be Words of Limitation. And this Conſtruction is (I think 
warranted by the Caſe of (a) Clark verſus Day, Gro. Eliz 13. 
and by Archer's Caſe in 1 Co. 66. 6. for the adn of hy 
Caſe was, not that the Deviſe was to the HeirMale of the Tennat 
for Life, in the ſingular Number, (for if it had gone no farther, 
it had been an Eſtate- Tall executed, the Word [Heir] being No- 
men Cellectiuvum, and the ſame with the Word f eirs, ] = ſo 
it was reſolved in the Caſe of Pawſey verſus odall 1 Roll. 
Abr. 626. and in the Caſe of Ge Day cited before ;) 
but the Reaſon why the Heir Male there took by Purchaſe 
was, becauſe the Eſtate was limited over to the Heirs Male of 
the Body of ſuch Heir Male; and fo is the Opinion of the 
Court in the Caſe of Paw oye verſus Lowdall, of the Lord 
C. J. Hale, in the Caſe o . verſus Melling g. 1 Vent. 232, 
If that be all the Reafon of Archer's Caſe (and thoſe 
are t Opinions I have cited for it) then there is a direct 
Authority for me in this Caſe. | 
In the Caſe of Liſſe verſus Gray, 2 Jones 114. 2 Lev. 223. 
Where the Limitations were to the ſame Effect as here, it was 
held not to be an Eſtate- Tail executed in the Father, who had 


Words [Heirs Male of the Body of the faid William Leg * 89 


the ſame Reaſons (among others) which I have relied upon in 
this Caſe ; and yer that wes upon the Conſtruction of a Con- 

veyance, w here (gener ly) the W Words ſhall be taken according 
to the legal — Operation in Law ſhall control the 
Intent and Meaning of — But we are in the Caſe of a 


Will, where the Intent of the Party ſhall control the legal 
Senſe and Meaning of the Words. 


And it appears by the Record of that Caſe of Liſſe and Gray, 


Exchequer-Chamber, though the Reports of the Caſe differ in 
that Rob. Tracy, 


R Memo- 


A " De Term. Paſchez 2706. 
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| Memorandum. In this Caſs the Will of Legate was 7 
of Money directed thereby to be laid out by his in a 
Purchaſe of Lands, to. be ſettled in-Manner and according to 
Part nor the Led Kendal ae wh 


. 9 
is ordered by a Will to be laid out in Land, and to be ſettled on 
A. in Tail, Remainder over to B. there the Court has decreed 
the Money to be paid to A. becauſe it would be in vain to de- 
cree an Ritze-Tall in the Land, which he might cut off by a 
Common Recovery. Indeed, if A. were an t, the Court 

ly would not decree (ch the Money to be paid to him 
becauſe gern his Infancy no Recovery could be ſuffered, and Short verſus 
t tho Vefors he ratnb of A. Mor qo m -= agg Weed. 
de Caſe of Sir Robert Carr, decreed by Lord eres. 

Sir Thomas Powis cont”: Why ſhould not the 
Man have the Benefit of the Chance of the e in Taith 
dying before a Common Recovery ſuffered ? And for what 
Purpoſe are Recoveries kept up, but as ſo many. Mediums be- 
twixt a araſh and deliberate Act? Beſides, the Tenant in Tail, 
though of Age, may yet die in a Vacation before a Term, and 
ſo not have it in his Power to ſuffer a Recovery, | 

Lord If this were Res integra, where a Purchaſe is 

directed to cls, — — 
&c. it would be moſt reaſonable for iy 0 decree the Tau 
to be executed, and the Eſtate-Tail to Lale, with the Re- 
mainder over; that ſo ſuch Remainder-Man might have the 
Benefit of the Chance of Tenant in Tail's dying before His 
having ſuffered a Common Recovery. 

The leaſt Right, and though of the leaſt Value, yet if it" be 
a Right, ought not to be taken from any Man; but this Mat- 


o in upon for- 
mer (6b) Reſolutions, | | / * (6) But the 


- 
ay, 
D 
, 


— 


120 3 ice 
ſeems to 1925 — 


I agree, the Caſe of (c) r North, in. "A+" "9 
2 by Truft in Tail ſhall 


bar the Remainder as much as a —— enant in Tail of a 13 
a legal Eſtate ; but whether only a Deed executed by Cs Kare Arti 
r Thl Gull bor ha Repeat 9 even the cles, or a 
that is with me «a Doubt; in i — 
Tavern, or by Surprige ; Ber a y is a ſolemn and a deli- Tenant in 
berate AR, Tail, in E- 


85 i 
hardly. ae ts. e 1 


” 
. 8 2 — —— 
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Lg 18, 


See the Caſe 
of Orlebar 
verſus 
Fletcher 'and 
the Duke of 15 
Kent poſt. 

A Creditor 


by Statute of J. 8 8 become Bankrupt, and the Statute, not ſued and | execute = 
Oy 4 . ſhall ** in only pre. W N N e! Lands i in Fee bound 
y * 1 „ 


Wo, — — by Judgment, Statute, &c, whereof no Execu- 
„ tion or Extent is ſerved or axecuted on the Lands or Goods 


It ſeems, in this Caſe there had been a BAG ſince 1 


obtained by Millium Legate the firſt Deviſee, 8 xecu- = 
tor of the Teſtator, hy which it was directed, that the Execu- 1 
tor, ſtead of la rare Man pw mers: es «Purchaſe, ſhould PAY 2 
it to Viltum Loxite the But Henry Legate, the "* 


Deviſve in Remainder, not being Party to this Decree, it was 
held to be void us to him, and in no fort binding, 

The Court appearing afterw-ards not ta be ſatisfied with, the 92 
Certificate” of the three Judges, directed that an Ejectment 
ſhould be brought in B. R. in order to have the Matter ſettled: 
bogey and. ſo e n not 
* 


Sir George, NV. ewland and Beckie , Exccu- 
8 rs of Watts: Verſus ===, 


NE ſiſed of Lands in 3 Debe bn een 


afterwards becomes a Bankrupt, and the Creditor by 
_— extends the Lands, then a Commiſſion of Bankruptcy 
ſued out; and whether the Lands ſhould be liable to the 


Statute-Creditor 7” was the Queſtio ; 


poruniy of Counſel, Lord. nth ESE) 
FU oy TE es of C. B. before whom it was inſiſted by 
Serjeant Prag and my «lf, that the Lands were actually 
bound by the Statute ; YE the Creditor relying on . this Se- 
curity, it would be hard that the doubtful bb ur the 
Stat, 21 Fac, 1. cap. 19. leet, 9 . ſhould diſchar 

with Regard to that Clay 3 Act which . 


“of the Bankrupt before his becoming bankrupt, ſhall not 
< be relieved for more than a ratable Part of their juſt Debt, 
<« without Reſpect had to the Penal — of the Statute or Judg- 
ment.“ We — this extended only to relieve 

the Penalty; an Words, [Creditors ſeeking Relief ſhall 
not be date Sc. muſt be intended to N 
not be relieyed upon the Commiſſion of 

by of quity] but if at Law they mA — 
| an upon the Land) th Snap bt nr i 
= "aug 


But 


» + O Þ... « 
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But all the Judges of C. B. contra; who held, that the 
Clauſe of the tatute was full and plain, that all 
a 


ditors of the Bankru unleſs whare there was, fortgage, 
ſhould be equally pa - 
Trevor C. J. ſaid Aer ebe Kai. no 


more W La, than the Tee of a Fr. fa. bound 
che Goods at the Time of the making of this Statute; and 
it was plain, ln, Le S executed, ſuch 
Creditor, notwi v the Cel Fi. fa. ſhould 
1 jm ett" with 83 even by ſim- 
ple Contract. 


—— 


ry. Gs 9 


i Term. 8. Ilia. 
ae ti 1706. 


Caſe 19. Bec ** Bi” ens) os 
Hangings, HE Plaintiff Beck married the Daughter of Alderman 
Chimney- Chamberlain, and in Conſideration of this Marriage, and 


1 of a Settlement made by the Plaintiff Beck on his Wife, and the 
ſes, are Iſſue of the Marriage, Alderman Chamberlarn covenants to ſet- 
Matters of tle his Houſe in Leaden-hall-Street on the Plaintiff Beck and 
2 his Wife, and the Iſſue of the Marriage; and likewiſe covenants 
and Furni- to grant to the Plaintiff all the Pictures upon the Stair-Caſe, 
not to go over the Doors and Chimney-Pieces, and all Things fixed to the 
with the Freehold of the Me 
Houle. Alderman Chamberlain died, having made the Defendant his 
Executor, to whom he deviſed this Houſe in Truſt, to ſettle it 
according to the Marriage Articles ; but the Defendant the Be- 
viſee in Truſt of the Houſe, had, after the Death of the Teſta- 
tor, taken away the Pictures upon the Stair-Caſe, and over the 
- Doors and Chimneys, and likewiſe the Pier-Glaſſes, Hangings, 
and Chimney-Glaſſes, which the Plaintiff alledged were as 
Wainſcot, and fixed to the Freehold of the Houſe; and the 
Bill (inter al) was, that the Defendant ſhould make a fpecific 
Performance of the Articles, and account for the Value of the 
Pier-Glaſſes, Pictures Chimney-Glaſſes and Hangings, which 
the Defendant had taken away. 

It was urged for the Plaintiff, that theſe Hangings, Pier- 

Glaſſes, Chimney-Glaſſes and Pictures were as Wainſcot, being 
| fixed with Nails and Screws to the Freehold ; and that there 
was no Wainſcot under them ; and as they would have gone to 
the Heir, and not to the Executor : 

So à fortiori, would they in this Caſe go to the Plaintiff, who 
was as a Purchaſer of the Houſe in Conſideration of Marriage, 
and a Settlement ; and eſpecially, the Covenant being 
to the Plaintiff all Things fixed to the Freehold : And the 

( _ 2 Vern, Caſe of Cave verſus Cave (a) was cited as in Point. 

But Lord Keeper, As to all but the Pictures over the Doors, 
Chi Pieces, and on the Stair-Caſe, was of a different Opi- 
nion; ſaying, That Hangings and Looking-Glaſſes were only 

Matter of Ornament and Furniture, and not to be taken as 
Part of the Houſe or Freehold, but removable by the Leſſee 
of the Houſe. 
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Lord Bindon verſus Earl of Suffolk. Cid 20. 


HE late Earl of Suffolk did by his Will give and be- l Gas 
queath the Sum 3 er UE Soak the CINE 
Lr 8 i S 


n if any of them died, DEL 
then his Share to go to the Survivors and Survivor of them. ron inp 


And Debate, Lord Chancellor held and decreed, 
that the Grandchildren were Tenants in Common, and not 


3 a= 
97 FSF of the Will would 
have its and Operation: For were it not for this Clauſe, 
if any of the Grandchildren had died in the Life of the Teſta- | 
tor, that Grandchild's fifth Part would have been a (a) * (a) Ses poſt 
„and have gone to the Executor, as undiſpoſed of by Blackwe 
the Will; but by this Deviſe over, if it ſhould ſo happen that and Dey. 
any of the G ſhould dic in the Life-time of the 
Teſtator, ſuch Share would go to the Survivors. > 
And though it was objected, that the Will of the Teſtator 
cauld not ſpeak, nor take any Effect, until the Teſtator was 
dead ; yet the Lord Chancellor obſerved, that the Will was 


incboate, though not conſummate, from the Execution of it; 


20d 


— 


and that to many Purpoſes in Law, it did relats to the (a) 
. e pen Time of the making ; and the Words [if an any of my Grand- 
Gor vere children die] muſt not be taken indefinitely, for it is moſt cer- 
Gere, tain that they and all others. muſt die : And to underſtand it 
in the Senſe chat had been contended for by ſome, (viz.) If 
825 of my Grandchildten ſhould die before the Receipt of the 
— was intirely de hors, there being nothing in the 
Will n tending to juſtify bach Conſtruction. 
So that it muſt be underſtood, if any of the Grandchildren 
ſhould die in the Life of the ſaid Teſtator, from which Con- 
ſtruction every Word of the Will would take Effect. 
This Decree was reverſed on Appeal to the Lords. Though 
Jure, whether in the Caſe of — and Led (ape which 
) Abr. of Was V decreed at the Rolls in ts. 1730, 
Dales in E- Opinion, be not adhered to? 
quity 292, 3. 


| 
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nns n 8 e 


— A ˙ PREY 


Term. 8 Michaelis, 
1707. 


* - — — — — 
— N 


Hl bin verſus ks On Demurrer. Caſe ans /. +14. 146 


Hi "Jemifed the Premiſſes a Term. for Selk. 16. 
w 1 Eras, in Ton fr hr au by * 1 
own 


OW for Henry ny Hens ber 
a E adv pet ay gr ie, and affe Line 
| their ſeveral Doceaſes, for the cldett Son of the id Henry 2h * 


Dowler, in A 
then, Son, f od l 


his Daughter, there never having been a Son 3 adjudged the Truſts the Daughter good. 


| There never was a Son of the ſaid Marriage, but there was 


abe ny ang ns nts 
* Linitation of « Trad of = Kanten Ways, (fa — 


a Limitation of a Truſt f a Term two Ways, if there 
be a Son by the M chan wes Tons 9 
but if there be no Son the Marriage, but a Daughter, then 
to that Daughter ; and is not too remote a Contingency, 
becauſe confined to a Life in Being. 
However, as I am not for determining this Point without 
further Conſideration, — the Demurrer, 1 
t 


De Term. S. Michaelis, 1907. 


* 


2 30 May But afterwards on the (a) Hearing, his Lordſhip diſmiſſed 
of hahah the Bill. | | f a. TIP. 

On the Authority of this Caſe that of Stanley verſus Leigh 
| was adjudged by his Honour the Maſter of the Rolls, which 


ſee foft. 2PeerW* £86. | » $ 
Caſe 22. Gawler verſus Wade. 
One ſeiſed N E binds himſelf and his Heirs in a Bond, and devi- 
1 ſes his Lands to J. S. the Bill was brought upon the 


himſelf and Statute of the third and fourth of William & Mary, cap. 14, 


his Heirs in to affect the real Aſſets in the Hands of the Deviſee. 

Baked | 7 5 ee 
deviſes his Lands to J. S. in Fee, and dies; in a Bill brought by the Obligee in the Bond, 
to ſubje& the Deviſce to the Payment of Debts, the Deviſor's Heir muſt be made a Party. 


And objected, that the Heir of the Deviſor ought to be 100% 
made a Party to the Suit, the Statute ſaying, that an Action 3 
of Debt ſhall be brought againſt the Heirs at Law, and ſuch 

Deviſees jointly. n 5 

It was anſwered by the other Side, that the Will having gi- 
ven all from the Heir, and thereby broken the Diſcent, it 
would be a vain Thing to make the Heir a Party, in regard 
it would only oblige the Plaintiff to pay him Coſt; that it 
was true, had ſome Part of the real Aſſets deſcended to the 

| Heir, then the Heir was to be made a Party, for then there was 
to bean Average; but when _—_— deſcended to the Heir, 
there. could be no Reaſon, in ſuch Caſe, for bringing him before 

the Court. | | 5 

And tho in an Action at Law, it was neceſſary to make the 
Heir a Defendant, that was, becauſe the Debt was in the De- 
bet & detinet, and the Heir privy to the Anceſtor, and the De- 
viſee not; and ſo, for Conformity Sake, the Statute, in an Ac- 
tion at Law, directed that the Heir ſnould be a Co-Defen- 
dant; yet it was otherwiſe in a Suit in Equity. | 

Lord Chancellor Cowper : It is the Act of Parliament makes 
this Aſſets in the Deviſees Hands; and that requiring the Heir 
to be made aDefendant, you muſt follow the Remedy therein pre 
ſcribed ; and this Bill in Equity, is as an Action at Law; — 
wiſe if there were no Heir; and perhaps it might be other- 
wiſe too, if the Bill had c 3 Plaintiff had made 
Inquiry, and could find or diſcover no Heir. ont 


REIT ** 
9 
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101 © Young verſus Cottle & 2 ct. Cite 23. 


102 


Caſe of (a) two 


Clavering verſus Clayering, accord”, ſed poſt Naldred verſus Gilham contra. 
997 
Eſtate, 


Regiſter's Office of the Prerogative-Court to Mart Cat- ment 
tle, Exton, and Sheldon, for their Lives z Sheldon ales, Baron Flein 
declares by Deed, that his Name was uſed in Truſt for Mart Annuities to 
Cottle, and covenants to depute Mark Cottle, his Executors ot be paid out 
Adminiſtrators, or ſuch as he ſhould appoint, and in the mean of an Office, 
Time to receive the Profits to ſuch Ules, and under ſuch Truſts, I 
as Mark Cottle ſhould direct. ONT 

Mark Cottle by Deed (executed fo long fince as in 1679. 
and all of his own Hand-writing,) appoints, that after his 
Death, one Richard Hoar, who was then in his Office, ſhould 
be the Deputy Regiſter ; and in caſe of his Death, or Remo- 
val, ſuch other Perſon as his Executors ſhould appoint ;' and 
directs ſeveral Annuities to be paid out of the Office, and that 
one Moiety of the Surplus ſhould be paid to his Wife for, her 
Life, and after her Death, to the Defendant's Father. Mark 
Cottle the younger (being Nephew of old Mark Cottle) and 


T HE Archbiſhop of Canterbury in 1673. granted the Appoint- | 


the Defendant; and the other Moiety to belong to the ſaid 


Mark Cottle) the Nephew, and the Defendant his Son. 
Under this Deed (old Mark Cottle's Wife being dead, and - 
Mark Cottle the Nephew being alſo dead,) the Defendant ſur- 
viving his Father, became well intitled to the whole Profits of 
the Office. | | | 
But old Mark Cottle did, by another ſubſequent Deed in 1681. 
make different Appointments of the "Profits of the Of- 
fice, under which the Defendant was intitled to the Pro- 
fits of a Moiety of the Office only, and Hoar (who was to be 
Deputy of the Office after old Mar#'s Death,) died ; upon 


which old Mark, by the latter Deed, another 


and ſoon after old Mark Cottle died, leaving his Widow - 
cutrix, who, claiming a greater Intereſt in the Office under 
the latter, than under the former Deed, concealed the former; 
and a good Account was given in Proof, why the Defendant 
did not claim under the firſt Deed for ſo many Years, but ac- 
cepted his Share under the ſecond Deed. | 


And now the only Queſtion was, which, of theſe two Deeds 
ſhould prevail ? 


It was objected, that the firſt Deed, being an abſolute Diſ 
ſition of the Profits of the Office, without any Power of — 
cation, ought to ſtand ; and tho this firſt Deed was all along 
in the Cuſtody or Power of old Mark Cattle, yet fo (general- 
ly) were all — Settlements, notwithſtanding which, in 
ifterent voluntary Settlements of the fame (a) Vide 2 
ern. 473. 


Wy bathe. 


"De Tem, S. Michaeling 1707. 
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167 76, in the Fre bee as e of a 
ſequentl revocable 


[ae dn 


Eſtate, the firſt would prevail ; and the Caſe of the Dutchek 
(a) Caſes in of Albemarle (a) and che Earl of Bath was cited, where there 
Chan, Part was a voluntary Settlement, and a Power of Revocation in the 


3. p. 55. 


Preſence of fix Witneſſes, whereof three were to be Peers, and 
port 7: a Writing importing a Revocation, but not being 
1 c e it was not ſufficient. 

other Ide it was anfwered, that this A 


intment of 
W 


Tord Chanel,: fx Sorrel 
therefore clesrly countermandable by the * 1 is * 
U ES ig Manor of 
Bale, to pay one Moiety of the Profits to A. and the other 
Moiety to B. this is countermandable at Pleaſure ; and by the 
fame ee e te Oe appoint another De- 

, ting ded) Þ col Eber, the firſt 
alk dead,) fo could ra on another 


1 Coun ee the firſt Deed in Fa- 
vour of the ſecand, and that the BR ſhould be delivered up. 
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Cullas —.— ERS 


NE F an- 2 
ſelf for Life, Remainder to his intended Wife for Life; Upon 


Remainder to the Heirs of his Bod 5 — 1 
ten; Remainder to his own right made Te- 


Ciuſe 24. 


nant ſorLiſe, 
Remainder to the Heirs of his Bod «bo po di Wh axe, and in the fume Devd £. covenants 
not to ſuffer a Recovery - but tas th e ee C5 
1 ben fuſer» Recovery and deviſe the Landoy the C 


A. being Tenant in Tail, and as ſuch, havi Power to ſuffer» Recorery, the Lands de- 
viſed ſhall not be affected. ">, 


Aud DG ee 


Truſtees from the intended Husband, for himſelf and his —— 
that he will not diſcontinue, dock, or ſuffer any Recovery, to 
bar the Limitations NN 


ſhall enjoy and hold the Premiſſes purſuant to the 
faid Limitations, 


The Marriage takes Effect; and have Iſſue a Daughter, 
who marries the Plaintiff, 2.1 and hap here Lie Deaghee, ; 
the Settlement and Covenant, gave a conſiderable Portion. 

The Father afterwards ſuffers a Recovery to the Uſe of him- 
ſelf and his Heirs, and then deviſes the Lands in Truſt for his 
ſaid Daughter for Life, with Remainder to her firſt, Sc. Son - * 
in Tail ; andif the Da ter ſurvived the Husband, to the 


Dau tr in Yee; tat if ATI 
the Remainder over, and dies. 


The Husband and Wife brin a Bill 


g the Deviſee 
and Executor of the Father for a ſpecifick 


erformance of the 
Covenant; and for the Plaintiff it was inſiſted, that this Covenant 
was not only a Covenant, but bound the Land. 

And tho a Condition that Tenant in Tail ſhould not ſuffer 
a (a) Recovery, was void, juſt as a Condition that Tenant in 
Tail ſhould not alien was; yet, in each of thoſe Caſes, a' Cove- 


nant not to alien, or a Covenant that Tenant in Tail ſhould 
not ſuffer a Recovery, was good. 


Then 


„ „ > MR ev wet AA” > At 


upon which Equity ſet aſide the Leaſe; and for the fame Rea- 
Daughter and Heir of the Marriage, and in ſuch Manner as 


in Tail ſhould det alien by Recovery, was void; and a Cove- 
Land 28 2. Condition, and 


Articles to 
ſettle Lands 
to one for 
Life, Re- 
mainder to 
the Heirs of 
his Body; 
in Execu-- 
tion of the 


Articles, Equi 


the Words. 


chat would now have the Intail in the Daughter, in order, that 
by a Recovery, he might get the Eſtate veſted in himſelf, and 
deprive the Family of it; whereas by the Limitations in the 


S. Hill. 1708. | 


Then if this Covenant wgs a good Covenant, it ſhould in 
Equity operate as a Diſability upon the Father from ſuffering 
a Recovery ; eſpecially, in regard it was in the Marriage-Settle- 
ment, and co Aena to be taken as Part of it; and it Was 
compared to the Lord Peterboroygh's Caſe, whow Hen was 
Tenant for Life, witha wer to make Leaſes, ani the Te- 
nant for Life covenanted he would not make Leaſes ; but af- 
terwards, notwithſtanding his Covenant, executed ſuch Power; 


ſon Equity ſhould ſet aſide this Recovery, or at leaſt decree, 
that thoſe claiming under it, ſhould convey ſuch Eſtate to the 


ſhe ſhould have taken, if ſuch Recovery had not been ſuffered. 
On the contrary it was urged, that a Condition that Tenant 


nant, if it would affect the Land, was the ſame Tie upon the 
1 conſequently maſt be void too, 
That kno ao: wiefal Maxim in Love, that Lands hold 


But Beſides, the Deviſe, as here penned, anſwered the Intent 
of the Settlement; and it was the Huſband of the Daughter 


Will the Eſtate was ſecured to the Heirs Male of the Mar- 
riage ; and the Wife, if the ſurvived, was to have the Fee. 
Tord Chancellor: The Covenant being in the ſame Deed 
with the Settlement, proves that the Conveyancer knew very 
well that the Father-might ſuffer a Recovery, and that it was 
an Intail in him, | | 

And tho', if this were only Articles by which Lands were 
covenanted to be conyeyed to A. for Life, with Remainder. to 
the Heirs Male of his Body ; on a Bill brought for the Execu- 
tion of ſuch Articles, the Lands would be ſettled upon A. for 
Life, (a) with Remainder to his firſt, Cc. Son in Tail Male; 
e it is the Caſe of an actual Settlement, and not of 
| C . 


ſhall go according to the Intent, and not dite& an Eftate-tai according 
2 ) See the Se Trevor verſus Trevor poſt. 5 = | on 


The Conveyancer knowing therefore, that it was an Intail 
in the Father who took by the ſame Deed, it is plain the In- 
tention of the Deed was, that the Parties ſhould rely and de- 
pend on the Security of the Father's Covenant; and Equi 
oſs not to vary of the Security which the other Side 

agreed to accept of, for that would be going beyond, and 
conſequently againſt, the Intent of the kuk REY | 
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It 1 Wespen Weis edi 
e bam, When one 
100001. — it was 


Warrihifton One cove- 
to leave his 82 


9 ri * — 10000 J. E- 


——— we of tor compe 
Covenant, and Equi _— not alter t o 

Parties: n from the a a oy urdintrg bm gre 
mk br rent Jame Deed; — Security 


denied per Out ; 


uent to the of the Power, to extins ET 
bun k. f 9 * Ext hs ment of the-Sittlenient is 2 
. — Keckuilly anfiverd —ů— „ firſt - 


1 Dauphter; for dhkh ie'vrould have =s 
been alienable from the Iſſue ; whereas here! it can- Aron 
and therefore I am of Opinion, the Senn does not kin i, 
bind the Land, ſo as t6 defeat e Win or Recovery: i ſes pott 

Sa ig ried; wh that might be at Liberty to ſue tlie Bifoil vers 
of > Perfocal Adis — ſus Brander. 

thereto, that an Iſſue ight be directed: Hut. 

Per Cur? : Then let e Ifie: be; not what the: Enden bun 
wh, the WIE "or her Jſke, is damnified by the Breach of 


this Covenan 


Tho' furely the Plaintiffs come too ſoon in this Caſe; for the 
Wife may ſurvive ; and the whole being limited to the Wife; 
if ſhe does ſurvive, ſhe perhaps may be no Ways dainnified. 5 

Alſo it being alledged, that the Teſtator did moreover give a 
Portion to the Daughter, the Defendant ſhall have Liberty to 
give in Evidence any Thing of that Kind, err he tend to 
a Satisfaction of this Breach of Covenant. 

The Court likewiſe obſerved, that the Covenant in this Caſe 
was, not only that the Father ſhould not ſuffer a Recovery, but 
that the Preiniſſes ſhould be held and enjoyed purſuant to the 


Uſes limited, which latter Covenant, being executory, was the 


8 
ſtronger, as it might afford ſome Pretence W e! 
. 
r was to be conſtru- 
ed as relative to t upon, the former, and to be 
— that ; and to have meant no more, than that the 
Father ſhould not, by ſuffering a Recovery, prevent the Pre- 


miſſes from being enjoyed according to the {ai Limitations. 
Watts & 47 verſus Ball a _— Cai 26. 


Lord Chan- 
HE Caſe in Effect was: One ſeiſed of Lands in Fee celler Cow- 
had two Daughters, and deviſed his Lands to Truſtees Per. 


in Fee, in Truſt —_ RIO and to convey. the Surplus VidezVern. 


680. where 
to his Daughters eq NI IN 


Cited, rakes eee of a Truſt, as well as of a legal Eſtate, 


The 


** 


— 3 


bein and her Ts ſurviving. _ . -* wat US bj; 
- The eldeſt Daughter — a Bill for a Partition; and the 
only Queſtion was, whether the Husband of the yo 
Daughter ſhould have an Eſtate for Life conveyed to him, as 

Tenant hy the Carte) 7? 7 Bio an 300 
The Husband in his Anſwer had ſworn, that he married the 


unger 109 


Eſtate in the Moiety ;-that at the Time of the 


y hter, upon a Preſumption that ſhe was ſeiſed in 
Fee of al 
Marriage 


4 was in the actual Receipt of the Profits of ſuch 

Moiety ; and it was admitted, that this Truſt was not diſcover d, 

until after the Death of the younger Daughter, nor until it was 

agreed, that a Partition ſhould be made. 2 
(a)Vide ante Decreed by Lord Chancellor, that (a) Truſt-Eſtates were to 


Phils ver- be governed by the ſame Rules, and were within the ſame 
us 


bib. Reaſon, as legal Eſtates ; and as the Husband ſhould have been 
Tenant by the Curteſy, had it been a legal Eſtate, fo ſhould he 
be of this Truſt-Eſtate ; and if there were not the ſame Rules 


of Property in all Courts, all Things would be, as it were, at 


Sea, and under the greateſt Incertainty. 25 
His Lordſhip added, that this being a Caſe of ſome Difficul- 

ty, he could have wiſhed it had not come before him as a Cauſe 
by Conſent; but his Opinion was, that the Husband ought to 
be Tenant by the Curteſy ; and the rather, becauſe it appeared 


that he, upon his Marriage, did conceive and preſume his Wife 


to be ſeiſed of a legal Eſtate in the Moiety, and had Reaſon to 

think fo, ſhe being in Poſſeſſion thereof, 

| Wherefore it was decreed, that an Eſtate for Life in a Moi 

in Severalty, ſhould be conveyed by the Truſtees to the Huſ- 

band, with Remainder in Fee to his Son. 7 

In this Cauſe Mr. How, (who was for the Husband) cited 
(b)2Vern. the Caſe of Sweetapple verſus (b) Bindon, where Money was 
3. deviſed to be laid out, for the Benefit of a Feme Sole, in the 
Money is to Purchaſe of Lands in Fee; the Feme married, and had Iſſue, 


IIo 


be laid out in and died, the Husband ſurviving; and decreed in Equity, that 


=; gearing -tho' the Money was not inveſted in a Purchaſe during the Life 
Fee tobe Of the Wife, yet in regard, in this Caſe, if it had been fo laid 
conveyed to out, the Husband would have been Tenant by the Curteſy ; 


the Wife, and that this was as Land in Equity, therefore the Husband was 
tho! the _ equally intitled. 5 | 
Wife diesbe- 


fore the Pu- And Mr. Vernon told me, that tho' in the Caſe of (c) Lady 
chaſe made. Radnor and Vandebendy it was decreed in Equity, and affirmed 
(c) Caſes in in the Houſe of Lords, that a Feme Dowreſs ſhould not have 
_ — the Benefit of a Truſt- Term, where the Husband died ſeiſed 
Tenant in of the legal Eſtate of the Freehold, yet that the contrary, on 
' Dower ſhall Conſideration, was decreed by Sir Jobn Trevor Maſter of the 


have the Be- Rolls, in the Caſe of Dudley (d) verſus Dudley. 


neſit of a 


'Truſt-Term. Vide poſt Lady IVilliams verſus Wray, (d) Precedents in Chan. 241. But in 
what Caſes, aud under what Circumſtances a Dowreſs ſhall have Relief in this Court, ſee 


diſcuſſed at large by the late Maſter of the Rolls (Sir Joſeph Jekyll) in his Reſolution 1 


Caſe of Banks and Sutton poſt. 
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bold of inheritance; und the res 

Years (of Which Land he himſelf tad: the Inheritance) and Truftee 3 je 
bought theſe Landes the Frechslll, in the Names ef the peanger Abenden 
Son and the Fathers Nephewyarid'the Leaſchald in the Names ne, 
of the younger Son and the Father's Mother:??? Soho Re- 


Ft tt, a9 HS no Sights p64 + "A verſion be 
4 ſettled on the younger Son, expectant on the Mother's Death. 


might ſurvive the Father many Years, and i 5 
younger Son might ſtarve, if he were to have no other Pro- 


n. 

 2dly, That if the Purchaſe had been made in the younge 
Son's Name only, this had been plainly an Advancement of 
younger Son, and no Truſt ; and the preſent Caſe did not dif- 
is prin Pats pany vi ie Ln I 

A ons might wen, w 

— joined, (viz.) that ran t Nie Arg fv ca 
1 s deſcendirfy 


to 


(a) Sect. 20. 


5 Vide the 
next Caſe | 


£627 5112-64 


— 
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Vide 
2 = 
Ke a d. 


% 


= 
— LIES * — 6 


1709. 


Son by the ſecond 
; for in ſuch Caſe, a 
the Father were to come 
e = 


to a remote Relation, in caſe the 
Venter ſhould have died befofe hi 
Court of — might have fai 

t cho e 


_ 


of naming theſe Trufies: Be 
eight Years old, was unfit 
be intended to have been, 
3d, — — — 
juries, which ſays, (a) That nveyances 
8 Cones Tha ariſe or reſult 
< ſhall be as if that Act had never beep”, 


and N Intereſts,” and cannot relate 00 


might aden 
, the younger . Mer but 
n , and therefore muſt 
own Benefit. 
Statute of Frauds and Per- 
, where Truſts 
ation of Law, 
muſt relate to T; ruſts 


12 g an Ne which is a 


Lay, Evidence ſhould be admitted to ſhew the 
Intention of the Father, that this Conveyance was for the Be- 
nefit and Advancement of the younger 8on; becauſe; it con- 
curred with the Conveyance, and Was only | to rebut (5): 12 
— — And as to the Father's taking the 

fits during His Life, that could be no Evidence of « Traſk for 
him, for it niuſt be intended to eee by: . as 
— _—_ to the Son. in (190 35490 
And the eldeſt Son's Bill was diſmiſſed with Coſts 
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Lady Dowagtr Grazie 0 Ducheſs Caſe 27; 
Dowager of Beaufort. wo 


en oe rated GEtagny at 2 
d 


to all his Children and Grandchildren, 
d Uebe Silyer Plate, for the Service of his 
Table, to the Defendant his Dutcheſs for her Life, and af- ——— 
terwards to his Grandſon the now Duke; and . 25 r 
r lus. the 


r.. 
the Surplus to be diſtributed among the next of Kin, u 
the Authority of Foſter and Munt's Caſe (a), reſolved in the (a) Vide 
Houſe of Lords: The Reaſons of which Reſolution were, that — 1 
where the Teſtator gives Part of his perſonal Eſtate to his Ex- * 
15 ecutor, n for that the Execu- 


tor cannot have all and ſome ; ſo that as to the 1997 the | 0 
Teſtator dies inteſtate, and it ſhall *r 2 


Teſtator towards the pee was ſmall. — the Small- 


neſs of the * was not material; for an expreſs Legacy 
of 5 J. to an Executor, excluded bim from 


ga, With tend to the Open eib bas the $ 
Caſe of a Fife, the Court took Notice, that there were not 279 
"C2 wanting 


a 
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nn... 


(a) Vide ſe- wanting (@) Inſtances of the Surplus being diſtributed, even in 
veral Inſtan- ſuch Caſes; and that it would occaſion great Incertainty, if the 
Ki tr l Nearneſs of the Relation ſhould make a Difference; for then, 
in the Caſe where the Brother, Siſter, Son, Nephew, &c. were made Ex- 
of Farring- ecutors, and. alſo cxpreſs Legatces, each of theſe. Caſes muſt 
ton verſus create new Points, and ſo it would be impoſſible to know 
. where to ſtop. 2 


« 


. Thirdly, To what had been urged, that the Teſtator could 
not be ſaid to die inteſtate as to the Surplus, when he had 
(b) Poſt made an Executor (50, and by expreſs Words, had faid, [This 
Keats neten is my Will.] The Caſe of Fofter'and Munt was faid to be lia- 
Knightley, ble to the fame Objection. It was allowed, that had there been 
ubi ſupra. plain Proof of the Teſtator's. declaring or intending his Wife 
Where the to have the Surplus, this would have intitled the Wife thereto; 
Surplus is even though ſuch. Proof were but Parol Proof; for the Wife, 
not diſpoſed as Executrix, had the legal Title to the Surplus; and this Pa- 
of by the rol Proof would be only to rebut an Equity ariſing to the next 
„ by reaſon of the expreſs Legacy given to the Ex- 


Proof may 4 


be admitted .ECUtTIX., 

ww ſhew..  * 8 

that the Teſtator intended to give the Surplus to his Executor, it being only to rebut an E- 
quity ariſing by Implication in Favour of the next of Kin. Vide the preceding Caſe. 


But that the Proof in the preſent Caſe of the Duke's In- 

tent, was altogether doubtful and uncertain ; ' [which was 

ol however allowed to be read.) 6 | 

Ga em, The Court alſo admitted the Caſe of the Counteſs (e) of 

ay ng © me Gainsborough verſus the Earl of Gainsborough, where the late 

| Lord Gainſborough made the Counteſs his Execcutrix, and 

inſtructed the Counſel that drew the Will, to inſert therein a 

Deviſe of the Surplus of the perſonal Eſtate to the Counteſs, 

and the Counſel declared that it was — for that ſhe 

would have it of Courſe as Executrix ; upon which it was de- 

creed that the Counteſs ſhould have the Surplus ; it being un- 
reaſonable: that the Executrix ſhould faffer by the Obſtinacy 

of . and by his Refuſal to follow his Inſtructions. 

But afterwards, in the principal Caſe, on an A og 

by the Dutcheſs the 3 Domo 5 this De- 

eree was reverſed; Lord Guernſey and other Lords declaring, 

that the Reaſon, upon which the former Decree of Foſter and 

(d) Sed vide Munt (d) was grounded, was the Fraud, and the Will's being 


oſt Far- drawn at a Tavern. 
rington ver- 


ſus Knightley, where, by the better Opinion, no Fraud was proved in that Caſe. 
And upon the Decree of Reverſal in the Houſe of Lords, 
Lord Keeper Harcourt founded his Decree in the Caſe of 
95 Vern. Ball and Smith (e) 1712, 


. © Philips 


De Term. S. Hill. = 
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P hilt iþsS verſis Carew, Caſe 28; 


TA bu on wege ascher N She: toF.and, and Bill lies to 
| yy ory Tit Rand, and [ol ronald 
mony, &c. — 
on Ade nee that s rana. Wireſls were infirm and unable to travel; 


The Defendant anſweted as mt The, and demurred as 
to perpetuating Evidence, * A. 
— —- Witzea — 

And upon the Affidavit that the — Witneſſes were 
infirm, and unable to travel, the 


the Maſter A and EEE 


been good, it 
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Caſe 29. 


Lord Chan- 
cellor Cow- 
per. 

Salk. 158. 
2 Vern. 
652. 


Term. Paſchæ, 
1710. 


1 


Duke of Hamilton & U verſus Lord 
ha Lind Mohun. _ 
| UKE Hamilton married the DE and Heireſs of 


| the Lord Gerrard, and the Articles of Marriage were 
agreed on with great Deliberation, one of which was, that 


Huſband be- Duke Hamilton ſhould within two Days after Marriage, for 


fore Mar- 
riage cove- 
nants to re- 
leaſe his 
Wife's 
Guardian 
of all Ac- 
counts, not 


binding. 


the Peace of the Family, releaſe to the Lady Gerrard (being 
the Mother and Guardian of the young Lady) all Accounts 
of the meſne Profits of the Eſtate; it being inſiſted upon by 
the Mother at that Time, and admitted by the Duke, that the 
Charge of the Education of the young Lady, and the Intereſt 

id by the Mother upon a Mortgage of good Part of the 

ſtate, which had been dif by her as Guardian, would 


come to as much as the Profits of the Eſtate. 


Alſo it was admitted by the Parties, that the Mother was 
intitled to her Dower of a Third of the Eſtate, which was in 
Mortgage for a Term of Years, but the Mortgagee had never 
entered upon the Premiſſes, And in the Marriage Articles the 


Duke bound himſelf in the Penalty of 10,000 J. to the Lady 


Gerrard, for the giving this Releaſe within the ſaid Space of 
two Days after the Marriage. . 

Duke Hamilton was ſued upon theſe Articles at Law, and 
brought his Bill in Equity to be relieved againſt them, and 
for an Account of the meſne Profits. 1 

Firſt, It was urged for the Defendant, who was Executor 
to Lady Gerrard, that here was no Surpriſe or Miſrepreſenta- 
tion, but a very ſolemn Agreement, and which to the 
Peace of the Family. Secondly, That if the Duke had, after 
the 1 given ſuch Releaſe, Equity would not have re- 
lieved againſt it; and for the ſame Reaſon it ought not to 
relieve againſt a Covenant for the giving ſuch Releaſe. 
Thirdly, That if agreements (though upon good Conſiderati- 
on and Deliberation) could not be made, it might turn to the 


Diſadvantage 


1108 


| 
| 
b 
N 
3 
; 
1 
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; 
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Dicadvantage of Infants ; for then no Guardian could be ſecure 
from Suits, which would end in diſcouraging all Treaties of 


But, 8 , | 
y =] Chancellor ſaid, That admitting there was no Sur- 


prize in gaining of this Covenant from Duke Hamilton (as 
there ſeemed to be none) it being agreed upon after great De- 
liberation, and Advice of Counſel on both Sides: 


And admitting there had been no Concealment of the Mat- 


ters to be accounted for, though in this Caſe the Particulars of 


what was to be releaſed did not fo fully appear as they might 
and ought to have done :) | 


I Yet this Covenant to mah ſuch Releaſe ought to be ſet 
20 aſide, as it ſeemed to be extorted from the Duke by one who 
E had a Power over the young Lady courted by him ; by one 


who had a Power over her, as her Parent ; which ought not 
to have been made uſe of in this Manner... 
That it was as if the Mother ſhould fay, You ſhall not have 
my Daughter, unleſs you will releaſe all Accounts, T 
That this Agreement was within the ſame Reaſon as a 


Marriage-Brokage Agreement, which had been ſo often con- 


demned in Equity. (a) | wor! 

A Bond to give Money if ſuch a Marriage could be obtain- 
ed, was ill: And, 3 | | 

By the ſame Reaſon, a Bond to forgive a Sum of Money 
. e ill alſo. x 3 5 

That the Cauſe of a Mother or Guardian inſiſting upon 
Gain for conſenting to a Marriage, muſt be a much more 
frequent Miſchief, and in all Probability oftner happen, than 
an Agreement of this Nature with a third Perſon. | 

That it was moſt natural in this Caſe to treat with the Guar- 
dian; and to tolerate ſuch an A ent, would be paving 
a Way to Guardians to ſell. Infants under their Wardſhip ; 
and the greater the Fortune was, ' the greater would be the 
Temptation to treat in this Manner with the Guardian, in 
order to ſuch a Gs. - 

And though ſuch Releaſe, had it been given, after Marriage, 
by the Huſband, of all Accounts to the Guardian, might be good; 
it would be, becauſe if ſuch Releaſe were given after Mar: 
riage, it muſt be preſumed to be given freely ; whereas this 
Covenant could not be ſuppoſed to be made freely, in regard 
the Duke might reaſonably „he muſt * loſt the 


That this was within the common Caſe of Equity's reliev- 
ingan Heir againſt any private Agreement with his Father, 
upon the Marriage of the Heir ; as where the Father cove- 
nants to ſettle an Eſtate on the Marriage, and the Heir private- 
ly agrees to repay (b) back ſo much out of it to the Father , 


young Lady, if he had refuſed the Covenant. 


on Behalf of thoſe that were in Wardſhip to them, 


(a) Salk. 
156. 
2Vern. 392, 
588, 652. 


(b) Vide the 


Caſe of Sir 


Nicholas Butler verſus Sir Henry Chauncey, cited in the Abr. of Cal, a. Chancery 89. 


Death of 


"Da Term. Paſehe, 1 1710. 


8 under the Awe of hi Parent in ſuch Caſe, * 
poſed to act freely; for which Reaſon a Court 3 Equity 

ys ar againſt all ſuch private Agreements. And therefore 
Lord Chancellor relieved * this Covenant to give a 

„ 

Huſband Secondly, As to the Point of Dower, it had been objected for 
ſeifed in the Plaintiff, that this was a Gift in Law, not in Equity, and. 
n yh that there could be no Dower of a Truſt, nor conſequently of 
Few, and a Truſt Term: And ſuppoſing a Judgment in Dower had, in 
marries, the this Caſe, been recovered, yet there muſt have been a (a) Ceſſet 
Mortgages cecutio during the Term; and it being ſo at Law, Aquitas 
tore: the Jequitur Legem. And Lady Radnor and Vandebendy's Caſe 
Wife on the Was cited, Cafes i in Parliament 69. 


her Huſband ſhall be endowed. (a) Salk. 291. * La Milos ve Sir Boucher 
Wray. 


| But Lord Chancellor contra : There ought to be an Allow- 
ance of 'the third Part of the Profits for Dower to the Mother, 
or her Re The Caſe of Lady Radnor verſus Van- 
debendy, was, whe there was a Purchaſer af the Lands, againſt 
* the Bowreſs ſought Relief in Equity as to her Dower : 
Whereas 
Here, when the Mort gee never inſiſted to enter for his 
Mortgage, it would be hard that the Heir ſhould inſiſt upon 
it to prevent the Dower, Beſides, ſhe (had there been Occa- 
ſion) could have redeemed the Mortgage. And as to the 
Want of a formal Af t of Dower, that is nothin 
Equity; for ſtill the Right in Conſcience is the ſame : Ane 
if the Heir brings a Bill againſt the Mother for an Account 
of Profits, it is moſt juſt that a Court of Equity ſhould, in the 
So, allow a Third of the Profits for the Right of 
wer, | 
Note, 2 ane Caſes 157. Oſfbourn verſus Chapman was cit- 
| ed as a ſtronger Cale, „ | 


DE 


” % . 


DE 


Term. S. Trinitatis, 
1710. 


Honor verſus Honor. Caſe 3 


| celloy Cow- 
Rticles were made before, and in Conſideration of Mar- per. 


riage, and entered into about twenty-five Years fince, vern. 
whereby Lands were agreed to be ſettled to the Uſe of the 658. 
Husband for Life, Remainder to the Wife for Life, Remainder ,,,;.1., and 
to the Heirs of the Body of the Viſe by the Husband begotten, Settlement 
Remainder to the Husband in Fee, wage 
in Purſuance thereof, were both made before the Marriage, but the Settlement varied from 
the Uſes in the Articles: Decreed to go according to the Articles, 


Sometime afterwards (but before the ny! the Settlement 
itſelf was made, and recited the Articles; and in Purſuance of 
the Articles (for ſo it was mentioned in the Settlement) theſe 
Lands were limited to the Uſe of the Husband for Life, Re- 
mainder to the Wife for Life, Remainder to the Heirs of the 
Body of the Husband on the Wife to be begotten, Remainder 
to the Husband in Fee. | 
The Marriage took Effect; and there was Iſſue one Son (the 
Plaintiff,) and the Husband married again, and had ſeveral 
other Children, 
24 It was proved that the Intent of the Parties was, that the 
Father ſhould have but an Eſtate for Life; and that it was 
taken in the Tn and by all the Relations, that the Father 
had no Power to fell or the Eſtate, 
The Father took up 500 J. on a Mortgage of the Premiſes, 
having got the Son to join in a Fine without any Conſideration, 


and the Fee-ſimple and Equity of Redemption of the mortgaged 
Premiſſes were limited to the Father. N mY 


The Son brought his Bill to compel the Father to reconvey 
and reſettle the Premiſſes on the Son after his Death, and to 
make the Settlement purſuant to the Articles. 

Lord Chancellor: It is a plain Miſtake in making the Set- 
tlement vary from the Articles : F 


* The 


. 


11 | 9 
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The Articles are prodent Articles and the Wife, though 
ſhe is to have an Eſtate-tail thereby, yet cannot bar it, but is 
reſtrained by 11 H. 7. And it was plainly intended that the 
Father ſhooid not * and ſtarving the 
Iflue. | 

And the Articles being fy the Setelement, which is ſaid to 
be made purſuant thereto,” ſhews there as no Alteration of the 
Intention, nor any new Agreement between the making of the 
Articles and the Settlement ; and this appearing upon the Face of 
the Articles and Settlement, and in the plain Reaſon of the 
Thing, the Length of Time is immaterial. 

Therefore decree the Defendant the Father, and his ſecond 
Wife, to join in a Conveyance to ſettle the Eſtate as by the Ar- 
ticles, (viz.) to the Father for Life, Remainder to the Plaintiff * 

the Son in Tail. But as to the Mo , the Son having join- 
ed in it, this Court will not ſet it ez but let the Father 
keep down the Intereſt during his Life; and in regard the De- 

fendant the Father inſiſts to take Ad of this Miſtake, 
let e his Charge, and let him BY 


Coſts. 
Caſe 31. Harvey verſus Harvey. 

Ve 
bs. | Having Daughter married to the Defendant, by his 
Dei of n Will Aeviſec | "bis onal Eſtate to his Daughter, to 
perfonal E- to her particular and ſeparate Uſe, and died. 

te to a 


eee n . 2s. Whether good to hr the 


"Afterwards the Husband (Part t of this perſonal Eſtate con- 
fiſting of a Mortgage) agreed by Writing under his Hand, that 
the Wife ſhould enjoy it to her ſeparate Uſe. 

And the Queſtion was, (here being no Truſtees to whom 
the Deviſe was made) Whether the Wife ſhould enjoy. this 
eee without its * intermeddled with by the 

usband ? 2 

What Cir- Lord Chancellor: This is a great Queſtion, Whether the 
8 Husband ſhall be compelled to let the enjoy this perſonal 
„ Eſtate to her own Uſe? _. | 
make. fob For though it is objected, that the Teſtator had a Power to 
Will good. deviſe it ſo, and that his Intent was to make uſe of ſuch Pow- 
er, yet it being given to a married Woman, and no Contract 
precedent or ſubſequent from the Husband, that he will not 6 
intermeddle with it, the Husband's Title to this Eſtate is ſubſe- 12 
quent to the Will; and the Intention being repugnant to the 
Rules of Law, (vis. ) That a Feme Covert ſhould have a 
(a) ite - 5 Property in — 1 to me to have ſome 
-* thaw 1 incult | in it. : | 
poſt. 2 Wherefore 


75 


127 


a » 
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Wherefore Jet it de reſerved a u Caſe to b&/argned. - | | 


eſtator 


s Intent that the Wife mould * 


fr puller ro pr ons 22 
on Cuntract. For which Reaſon, the Court 


the Wife ſhould enjoy them ſe — he doubted this would 


2 Husband would ſtill enjoy 
* 


® Tt does not appear either by this Report, or that in Fern, nor even in 


the R 7 this 
Poles but the Caſe of Bennet verſus Davis, which w. 8 


Rolls in December 1725, ſeems to have ſettled Tt. 3/6. 
Burridge verfus Bradyt. Cale 32, 


Man has a Wife and two Daughters, and by his Will © r 
deviſes 3, 400 l. to be the Bock, =o e in by Conſent. 
Purchaſe "Annuities in uer 99 Vears 
for her Life, the re- Legies if 
F ras | ets want- 


nuities, 


tion that ſhe releaſe Dower, ſhall be preferred. So Money bequeathed to Land, or an 
Annuity, is as a ſpecifick Legacy, S7 ag 


And objected, theſe were all | 11 and this 
being a Deficiency, they muſt all come into Average, and ſuffer 
alike ; that Equality was the hi Equity : it would be 


very hard if the Wife, who might marry again, ſhould go awa 
with all ſo that the Children might, nn 
and be without any Subfiſtence. 

Lord Chancellor: The 3, 400 J. ſhall have the Preference; 


and if there be not Aſſets en to the other Legacies, 
they muſt be loſt, SBP 


It 
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It is of ſome Weight, that theſe Annuities are to go to the 
Children after the Wife's Death; but efj PITT 
a Purchaſer of the Annuities for her Li by fer rein 
Dower ; and for that Money ordered by Wi 445 
laid out in an Annuity, or in Land, is in Equi W | 
ruler ores > ans cn ae pron Big taken 

and not « pecuniary Legacy 3 it in therefore to 
— before a pecuniary Legacy. (a) | 


a) See the Authori of this Decree queſtioned Lord Parker 
ee * mw” 


% ² A A A ano es 5 


J LE LORD a NN SAS ITS, 
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ance, if voluntarily, or having Notice, ſhould be liable to 
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: Pye verſus Gorge. a 33. 


Ir was declared by the Lord Keeper Harcourt, chad Whiie — 

there were T appointed by Will to preſerve contin- Salk. 680. . : 

gent Remainders, 3 of a Son, joined Truſtees for 
in a Conveyance 0 deſtroy the Remainders, this was a plain preſerving 
Breach of "and a” Porky wing wack Dal Ons 128838 


. K* 
ſame Truſts. Conveyance 


| before the 
Birth of a Son ; ts Breach of res. and Ene r 


| And cho it was 0 chat this had been only obiter ſaid 
„ RE never was any Precedent of a Decree 
in f a Caſe : 
Lord Keeper ſaid, it was fo very plain and reafonable, that if 
there was no Precedent in this Caſe, he would make one. 
But this was not the princi Caſe, which was, That there 
was a Son born before the Conveyance by the Truſtees, on 
the Eſtate being in Mortgage the Son came into Equity, after 
the Death of the Tenant for Life, to redeem. | 
Agreeably to rely 2 thus declared by Lord Harcourt, it 
has been ſince exp _ Lord Nele Ning afſiſt⸗ 
ed by Lord Raym nolds, in the Caſs'of 
(a) _— verſus nd Dec. 1732. w was the Caſe of (e) Videthis 
a voluntary Settlement ; and whers the Court ane Cafe pot. 
livered it as their Opinion, that nothing in common Juſtice, 
Senſe, and Reaſon, could be a plainer Breach of Truſt, than 


ol _ who dar 2 a to the Intent to preſerve 

Eſtate to or that Purpoſe only,) ſhould, 

directly (5) contrary to el Truſt, join in the el of (b)Videpoſt 

the Settlement, | Baſſet paſte 
Elfe verſus >a 


2 But 
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et oeagarns 


2 


But where there is Tenant for Life, Remainder to the firſt 


Son, &c. and no Truſtees to preſerve contingent Remainders, 
in ſuch Caſe, if Tenant for Life, by Fine or Feoffment, de- 
ſtroys the Remainders, there being no Truſtee, there can be 
conlequentiy no Breach of Truſt ; and this being the Law, 


C 


will not interpoſe: But then, as this was a Hardſhip 


at Law, to prevent which, the Method of appointing Truſtees 
was invented, ſo it is reaſonable that the Truſtees, when they 
let in this Hardſhip by violating the Truſt repoſed in them, 
ſhould themſelves be liable for the ſame ; but if the Convey- 


ance be voluntary, or if there be Notice of the Truſt, 


Truſt ſhall follow the Land. 


Caſe 34. Benſon verſus Benſon. 


ſuch 


2 WO thouſand Pounds (whereof 1 500 J. were the Wife's 
SM 1. Portion, and 500 f. the Huſband's Money, were agreed, 
Where Mo- by Articles before Marriage, to be inveſted in a Purchaſe of | 

＋ Lands, to be ſettled upon Husband and Wife for their Lives, 
by Ane Remainder to the Heirs of the Body of the Wife by the Huf- 


to be laidout band, Remainder to the Heirs of the Husband. 
in Land, the 


„who would have the ſole Intereſt in the Land when bought, may elect to have the 


Money paid to him, and that it ſhall not be laid out in Land. 


The Husband receives the whole. 2000 J. the Wife dies leav- 
ing a Son and three Daughters; after which the Husband dy- 
ing Inteſtate, the eldeſt Daughter takes out Adminiſtration to 


the Father. | 


The Son brings a Bill againſt his Siſter (che Adminiſtratrix) 
to have the Money paid to him, eleCting that it ſhould not be 
laid out in Land, and ſettled as had been agreed by the Ar- 


ticles. 


How cont” : This may be a Prejudice to the Siſters, who, if 


the Lands were to be ſettled, and afterwards the Son 


dye without Ifſue, and without levying a Fine, would be in- 
titled to them under the Contingency ; and there can be no 


ſhould 


130 


Reaſon to NN the Siſters of any Contingency; and this 


Bill, tho” ſaid to be brought to execute a Truſt, does, at the 
ſame Time, ſeek to break it. 
Cur” : A Fine cannot be levied of Mon to be laid 


out in a Purchaſe of Land to be ſettled in Tail; but a Decree 
can bind ſuch Money equally as a Fine alone could have bound 


the Land in this Caſe, if bought and ſettled; and in 


the Plaintiff the Son would have · the intire Intereſt in the Lands 
when purchaſed and ſettled, and the abſolute Power over them, 


and that a Court of Equity will not decree a (a) vain Thing. 


(a) Poſt Seeley verſus Jago, and Short verſus od. 


Via. 
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Viz. Decree a Purchaſe and Settlement to be made, which 


the Son, the next Moment, by a Fine only, may cut off; there- 
fore fince the Son elects to have the 2000 l let him. take 
it, and let the Adminiſtratrix be indemnified. 3 

B Ne How, that this was not as a What Debt 
22 . but only by ſimple Con- = Specialty, 

being n Contract from the Inteſtate by the 2 3 

Arie pay „ ther he ee ruſt, 
r 1 

It is a Debt by Specialty, and to be that Degree; for Vide poſt 
it is agreed by the Articles (to which — 2 yr 
that it ſhall be, within ſuch a Time, laid out in Land; and f h 
Husband having received it, and not having laid it out, has 
broken that Agreement ; and an Agreement under Hand and 


Seal, by Deed, is a Covenant, and conſequently a Specialty. 


D E 


d 1 
6 


Lord Keeper 
Harcourt. 


A. on his 


ſigns a Term 
for 1000 
Years, in 
Truſt for 
himſelf for 


mainder to 


i _ — 


i 


Caſe 35. 


the Heirs of the Bodies of the Huſband and Wife, Remainder to the Huſband's right Heirs ; 
the Wife dies leaving Iſſue; the whole Term veſti in the Huſband, and gs. 5 it. 


” Thomas and Arne had ſeven or eight Children; and he, hav- 


— Dward Webb the Defendant's Grandfather and his Truſ- 
tees, in Conſideration of a Marriage between Thomas 


2 Vern. 668. his Son and Anne his then Wife, and 3 50 J. Portion, did aſ- 
ſign divers Lands in Horſſey in Glocgſterſbire to Truſtees for 
Marriage aſ- the Remainder of a Term of 1000 Years, upon Truſt to per- 
mit the Son to enjoy the ſame ſo long as he ſhould live; and 
after his Deceaſe, then to Anne his Wife as long as ſhe ſhould 
live; and after their Deceaſe, to permit the Heirs of the Bo- 
dies of the ſaid Thomas the Son, and Anne his Wife to be be- 


- 


ing ſurvived his Wife, and ſettled about two thirds of his 
Eſtate on the Defendant his eldeſt Son, (to the Value 
of about 1100 J.) and being indebted about 300 J. made 
a Mortgage of the Premiſſes for ſecuring of that Money; and 
in order thereunto, took out Adminiſtration to the laſt ſurviv- 
ing Truſtee ; and afterwards aſſigned this Term to the Plain- 
tif upon Truſt, that they ſhould ſell the fame, and in the firſt 


Place pay off the Mortgage; and then pay the Remainder to 


his Executors, to be diſpoſed of by them for his younger Chil- 


dren, as he ſhould appoint by his Will. 


After this he made his Will, and the Plaintiffs Baker and 
Seager, &c. Executors, and ſhortly after died. 
he Plaintiffs the Truſtees and Executors,* being' diſturbed 
by the Defendant, brought their Bill for the Execution of the 
faid Truſt and Will, | 
The 
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withſtanding his Father's M Aſſignment, and Will. 
The Cart: was heard before the Maſter of the Rolls, 
diſmiſſed the Plaintiffs Bill. * 
But upon Petition to the Lord Keeper, it was re-heard by 
him, who took Time to conſider of it; and this Day being 
inted for Judgment, Mr. Vernon (who was abſent at 
22 by Reaſon of Sickneſs,) was heard for the De- 
fendant: | by | 
- And infiſted ſtrongly, that this Caſe was the ſame as 
that of (a) Peacock and Spooner, where a Term for Years was 
aſſigned in Truſt for one for Life, Remainder to the Heirs of 
his Body ; which Cauſe was heard before Lord Chancellor 


| 134 7 in 1688. who was of Opinion, that the Tenant for 


ife had the whole Term, and decreed ingly ; but af- 
terwards coming, on to be re-heard before the Commif- 


ſioners, (5) they took it, that the Words [Heirs of the 
were a Deſcription of the Perſon who was intended to 
and reverſed Lord Fefferey's Decree ; and upon an 
wow Houſe of Lords, the Commiſſioners 

ed. 


Alfo in the Caſe of Ward verſus Bradley, 42 che 
a Term were limited to Cole for ninety- nine if 


Body] (+) 2 Vera 5 


T 
ears, if he ſhould *3 
ſo long live, Remainder to the Heirs of his Body begotten on 
his Wife ; Cole diſpoſed of the whole Term, and died leaving 
Children, who brought their Bill, and had a Decree in their 
Favour. | | | 
Sir Fo etyll for the Plaintiffs : The Rule in Equity 
is 9 Truſt of a Term, as it is at Law in Ca- 
ſes of a Frechold; ſo that wherever, upon a Limitation of a 
Freehold ; a Man by a Fine or Recovery can bar his Iſſue, if 
there is the ſame Limitation of the Truſt of a Term, in that 
Caſe alſo the Party may diſpoſe of the whole Term. 
There is a great Difference between our Caſe and that of 
Peacock verſus Spooner ; in that Caſe the Limitation was for 
ſo many Years as the Man ſhould live, and then to his Wife in 
the ſame Manner, then to the Heirs of the Body of the Wife 
begotten by the Huſband ; now this was the Eſtate of the Huſ- 
band, and was a Settlement made by him, and therefore it 
was conſidered as in the Caſe of a Freehold (d) upon the Sta- (4) Vide poſt 
tute of H. 7. ca. 20. for preventing Womens aliening the —_— 
Eſtates of their Huſbands after their Deaths : For there the Wife, 
with a ſecond Huſband, was endeavouring to defeat the Chil- 
35 dren of the firſt Huſband; and this was a great Ingredient in 
the Caſe to induce the Lords to go ſo far, 


Aa Lord 
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[4 
en 
wp 
J 1 
[ * 2. 
2 
b: 
, 
4 


8 


De Term. S. Hill. 1710. 


Lord Kerper : I never heard it ſaid, before the Caſe of Pea- 
rock verſus Spooner, that the Limitations of a Term in Equity 
differed from the Caſe of a Freehold at Common Law. 
That Caſe is the only one which in any Manner reſembles 
this; but as it ſeems far from being exactly parallel, I do not 
think my ſelf tied up by it. 
Now that Caſe differs from this in ſeveral material Cir- 
J, The Limitation there, was to the Heirs of the Body 
* Wife; here to the Heirs of the Bodies of the Huſband 
d Wife. 
2dly, There the Party had not the legal Eſtate, but the ſe- 
cond Huſband took out Adminiſtration to the firſt, and ima- 
gining that he had a Right to the whole Term, brought his 
Bill againſt the Truſtees to compel them ore > 
In the Caſe before me, the Party aliening has the legal Eſtate. 
zuly, In that Caſe there was no Diſpoſition; 
- Here is a M. e and Diſpoſition for younger Children, 
which, were the Flaintiffe not to prevail, muſt be defeated ; 
And therefore, there being theſe material Variations between 
the one Caſe and the other, I think I am at Liberty to deter- 
mine this, as if the Caſe of Peacock verſus Spoorer was out of 
the Way. I am fure, I have often heard it ſaid by this Court, 
| | that the Caſe of Lady Radnor verſus Yandebendy, was of a Pur- 
(a) Ante Chaſer; (a) and that in any Cafe which varied from it, as where 
111. there was no Purchaſer, they would vary too. | 
| Hes Decree at the erte f. er, ; and the Truſtees 
let into a Redemption Mortgage, and be decreed 
to perform the Truſts. 3 
It ſeems in this Caſe there were 40 J. given the Defendant 
by his Father's Will, on Condition tha he did not difturb the 
ruſtees, and they coming now to have an Execution of the 
Truſt, and that he might either join with them in a Sale, or T * 
loſe his _— 
22 gives Per Cu : If he will join with them, he ſhall have the 40 J. 
. Cf. Legacy; if not, then he ſhall forfeit it. 
tion that he does not diſturb his Truſtee; on the Fruſtee's applying for an Execution of the 


Truſt, Son decrecd eicher to join in a Sale of the Premiſſes, or elſe to '{orfeit his 40 /. 
Legacy. 
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ain: - Rei 0 f Sr | Wi Hliam Caſe 36. 
Williams, verſus Sir © ourchier Wrap. Hau Lord ki. 
On a Bill of Review. 


g [ HE Plaintif brought + Writ of Dorer, and recovered Dower i- 
Judgment by Default 3 the Defendant Sir B. Wray 2 
preferred his Bill to be relieyed a the ju in Dower, Truſt-term 
ng ul (ix. I that as to art of the Lands ens For c 
(eadings meptioned) * the Plaintiff the Led "OM 

Villen, had recovernd Jud 
ſubſiſting Term for ninety-nine Yea 
her Marriage; and that the | 1 Bla 
one Mr, Bultley, as a co 

ment of certain Lands called Le 885 
collateral Security, the Term ret; 
the Reverſion and 


Inheritance w 1 ; 
hams the LE 2175 5 ty = — Wil- X 
liams being thus ſeiſed, and having intermarried with the Plain- 
tiff, did, by his Will, deviſe theſe to Sir B. Wray for Life, 
Remainder to his firſt and every other Son in Tail | with 
Remainder to his Brother, Mr. Chichefter Wray in e Man- 
ner, with Remainder in F ec-fimple to the be William, 
and that the ſaid Mr. Bl 8 interrupted in the 
Enjoyment of the Lecquidi, a Eftate, was decreed to have Sa- 
ction out of the ninety-nine Years Term of the Land in 
the five Pariſhes. 
* 28 June 1700. » This Cauſe was heard before the Lord - Precedent 
Kee Wright, who declared, that the now Plaintiff the La- in Chan. 
dy Williams was not dowable of theſe Lands in the five Pa- "5": 
riſhes, there being a Truſt- Term ſubſiſting in them, prior to 
her Marriage ; and that 2 would not aid a Dowreſß; for 
that no Dower ought to be of a Truſt, and if not of a Truſt 
in Fee-ſimple, by the fame Reaſon, the Plaintiff was not to be 
aided againſt a Truſt-Term : Wherefore he decreed Mr. Bulk- 
T% produce the Deed at a Trial at Law, to enable Sir B. 
Wray to recover the Poſſeſſion of theſe Lands in the five Pa- 
riſhes, and that the now Plaintiff the Lady Williams ſhould 
account for the Profits thereof. 
2 pen” 1701. upon the Re-hearing of. this Cauſe before 
2 Wright, and upon Deliberation and Time 
as th to der of it, and on Peruſal of the Bill, which was 
left with his Lordſhip, he affirmed his former Decree. 
At the Re-hearing, the now Plaintiff the Lady Williams's 
Councel cited (inter al) the Caſes of Porter — Hammond, 
Snell (a) verſus Clay, Pemberton verſus Jarvell; and inſiſted, (a) 2 Vern, 
that Sir Bourchier who was but a Volunteer, ſho ild not, in E- 324- 


quity, 


e n 
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| quity, be relieved againſt a Dowreſs ; and that this Caſe was 
(a) Parl. Ca, different from that of Lady Radnor and Vandebendy, (a) af- 
b firmed in the Houſe of Peers in regard Vandebendy was a Pur- 
chaſer ; alſo that. here, if the Judgment in Dower was irre- 
gular, Sir B. ought to proceed and reverſe it at Law,  _ 
To which it was anſwered, that if Lady Williams had been 
Plaintiff in the original Bill in Equity, ſhe could not have been 
_ relieved ; foraſmuch as the ninety-nine Years Term muſt have 
ſubſiſted, as well for the Benefit of the Deviſee, as of the Heir 
at Law. That this was the ſame, in Reaſon, with the Lady 
Radnor's Caſe, and that the Term of ninety-nine Years was 
rior to the Marriage, and fo the Huſband only ſeiſed of the 
Nees in Fee during the Coverture; that as to Vandebendys 
being a Purchaſer, he was ſo with full Notice of Dower, and 
t in the Term to protect him againſt the Dowreſs; and there- 
fore, having Notice, was to be confider'd only as a Volunteer; 
that in Dower, where the Huſband was ſeiſed of the Reverſion 
in Fee expectant upon a Term for Vears, the Plaintiff might in- 
(b) The deed (5) recover Judgment, but the Writ of Seiſin was not to 
Plaintiff re- be awarded until the Term ended. | 


covers, 


but there is a Cſet executio during the Term. Salk. 291. & vide ante 121, 


I. 


That Sir Bourcbier was proper in Equity; for without the 
Aſſiſtance of this Court he could not go to Law, not having 
the Deed, which was in the Poſſeſſion of his Truſtee Mr. 
Bulkley ; and that if Mr. Bulkley had brought an Ejectment, 
he muſt have recovered againſt the Plaintiff the Lady Wilkams ; 
and if he muſt have recovered, who was Sir Bourcbier's Truſtee, 
it was ſurely no leſs reaſonable, that Sir Bourchier the Ceſtuique 
Truſt ſhould recover. 

After this Re-hearing, Proceedings from Time to Time were 
had before the Maſter, who, at Length, ſettled an Account of 
the Profits taken by Lady Williams at 1438 l. and that Report, 
after Exceptions taken to it, was confirmed, | 

(e) It appears But now Lady Williams brought her {c) Bill of Review; 
there was and on ſolemn Argument before Lord Keeper Harcourt, he 
firſt a oy reverſed Lord Wright's Decree ; and ordered that the Plaintiff 
inte thi. Bill Lady Williams having recovered Dower at Law, this Truſt- 
of Review, Term that Sir B, Wray had ſet up, ſhould not ſtand in her 
whichtning "Way in Equity. —_ | 
over-ruled, 

the Defendant ſubmitted, and a Decree was made by Conſent, fixing a Sum for the Ar- 
rears of Dower, and delivering up the Poſſeſſion to the Plaintiff, Vide poſt the Argu- 
ment of the Maſter of the Rolls (Sir Joſeph Fekyll) in the Caſe of Banks verſus Sutton, 


I. 


DE 
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Brown verſus Litton. Cale 35: 

| | - ' Lord Kreger 

HE Plaintiff's Teſtator was Captain of a Ship, and be- Harcourt. 
ing in his Voyage beyond Sea, had 800 on Captain of a 
board the Ship, which he intended to inveſt in Trade; the Cup- Ship dies lea- 
tain died, and the Defendant (who was Mate of the Ship) ue 
becoming Captain, took theſe 800 Dollars, and inveſting them the Mate be- 
in Trade made great Improvements thereof; but on his Re- comes Cap- 
turn to England, tain and im- 


ves the 
Money, he ſhall, on Allowance made him for 1 Cire in the Minogumint of Len Money 
xccount tor On Prot, rad nat ths Twi cath ; 


The Executrix of the firſt Captain brings a Bill againſt him 
for an Account. | | 5 
of the Money, and 


The Defendant admitted the Recei 
offered to repay the ſame with Intereſt ; whereas the Plaintiff 
inſiſted on the Profits produced in Trade, and the ſeveral In- 
veſtments that had been made therewith. | 

Obze. The Defendant having traded with this Money, it 
was at his Riſk and Peril; and as, had it been loſt in a 
the Defendant muſt have born that Loſs; fo it is reaſonable, 
on the other Hand, that the Profit which has been made of it 
ſhould belong to him ; as where an Executor puts out M 
— — 2 — — i 
and therefore he ought to have the Intereſt. | 

But Lord Keeper faid, that the Caſe of an Executor's put- where n 
ting out Money without the Indemnity of a Decree, if it were Executor 
on a real Security, and one that there was no Ground at that puts out Mo- 


Time to had not been ſettled; tho' it was his Opi- — 
nion, that the Executor, under ſuch Circumſtances, was not Indemnity 
liable to anſwer for the Loſs, and ſo ſhould account for the In- of a Decree, 


tereſt, | 2 
which there was no Reaſon then to ſuſpect, but afterwards ſuch Security ——_ I is 
not accountable for the Loſs, any more than be would have been intitled to the Profits, 
had it continued good. _ 1 

But 
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he . 


tent in carrying abroad this Money was, to inveſt it in Trade, and 
not to return with it home again; and therefore, the Defendant 
having obſerved the Intent of the Teſtator in trading there- 
with, and having taken ſuch a prudent Care in the Manage- 
ment of it, as (it might be preſumed) he would have taken 
of his own Money, his Lordſhip apprehended the Defendant 
would not have been liable to anſwer for any Loſs that might 
have happened; and compared it to the Caſe of two joint 
Traders, where, if one dies, and the Survivor carries on the 
Trade after the Death of the Partner, the Survivor ſhall anſwer 
for the Gain made by this Trade. The Court obſerved, that 


this being an Iſland, all imaginable Incouragement ought to be 


iven to Trade, and ſuch Conſtruction was for the Benefit of 
kim who carried out this Money with that Intent; and there 
was no Reaſon that his Death ſhould ſo far injure his Family 
and Relations, as to deprive them of the Benefit which might 
accrue from it in the Way of Trade. But that, to recompence 
the Defendant for his Care in trading with it, the Maſter 
ſhould ſettle a proper Salary for the Pains and trouble he had 
been at in the Management thereof; and in the mean Time 


Coſts to be reſerved. 


Caſe 38. Bale verſus Coleman. 

Lord Keeper | 

Harcourt, NE deviſed Lands to four Perſons. and their Heirs for 
2 Vern. 670. O Payment of Debts, and afterwards to the Uſe of them 
One deviſes their Heirs ; after which, by a Codicil, he deviſed, that 


an 
Peymen F his Will ſhould ſtand, faving, that when his Debts were paid, 
his Debts, A. who was one of the four Deviſees in the Will, ſhould have 
2 aa pr his Share of the Lands to himſelf for Life, with a Power to 

ie pe make Leaſes for ninety-nine Years, determinable on three 


0 e Lives, Remainder to the Heirs Male of his Body, Remainder 
Leaſes, Qc. Over. i; 


Remainder 


to the Heirs Male of the Body of A. tho* this be but the Deviſe of a Truſt, and executory, | 


and expreſſed to be to A. for Life, yet it is an Eſtate-Tail in A. barrable by a Fine and Re- 
covery. Secus in Caſe of Marriage-Articlcs to ſettle an Eſtate on A. for Life, Remainder 
to the Heirs Male of his Body; this being an Agreement to do a future Act, and in which 


the Iſſue are particularly conſidered and looked upon as 


A. levied a Fine and ſuffered a common R to the 
Uſe of el _— his _ and brought a Bill for a Partition, 
raying that the other might join in a Conveyance of a 

vided fourth Part to him in 2 * : 
(a) 26 Fuy And this coming on to be heard by Lord Chancellor Ca) 
1709. Cowper, and the only Queſtion being, whether by the Codicil 
A. was intitled to an Eſtate in Tail, or for Life only? 


But that he took the Defendant, in this Caſe, to be more like 
a Truſtee than an Executor, and if fo, he ought clearly to ac- 
count for the Profits made of the Money; that the primary In- 
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His Lordſhip was of Opinion A. ought to be Tenant for 
Life only, with Remainder to his firſt, &c. Son in Tail-Male, 
with Remainder over ; for that it being the Caſe of a Will, 
and an expreſs Eſtate for Life being limited to 4. Remainder 
to the Heirs Male of his Body, it differed . (as he conceived) 
from an immediate Deviſe; that it was rather to be looked 
upon as an executory Deviſe, to take Effect after Debts paid, 
which Debts were confiderable ; or in Nature of Marri 
Articles for the Conveying and ing an Eſtate to one 
Life, with Remainder to the Heirs Male of his Body ; in which 
Caſe, it had been often decreed, that the Conveyance or Set- 
tlement ſhould not be made purſuant to the Words, but the 
Intention of the Parties S ſcil.) to A. for Life, Remainder to 
the firſt, &c. Son in Tail Male ſucceſſively; that it would 
croſs and fruſtrate the Intent of the Teſtator, to impower A. 
to bar his Iſſue and the Remainder-Man; beſides, that the en- 
abling of A. to make Leaſes, ſeemed to imply very ſtrongly 
that he was to have no Power to diſpoſe of the Inheritance. 
But the ſame Cauſe coming on (a this Day before Lord (a) 28 4pril, 
Keeper Harcourt on a Re-hearing, it was urged againſt the De- 


_ by Pois Queen's Serjeant, and Northey Attorney Ge- 


Firſt, That if the Caſe were only of a Deviſe of Lands to 

one for Life, Remainder to the Heirs Male of his Body, this 

plainly would be an Eſtate-tail ; and if it would be fo at Law, 

it muſt be gh inconvenient that the Limitation of Lands in 

the very ſame Words, and by the fame Will, ſhould be con- 

ſtrued to give one Kind of Eſtate in one Court, on one Side of 
Weſtminſter-Hall, and to create a different Kind of Eſtate in 

another Court, on the other Side of Weſtminfter-Hall : That 

the Lord Chancellor Nottingham, in the Duke of Norfolk's 

Caſe, had laid it down as a Maxim, that (6) Truſts ſhould be (5)Videante 
conſtrued by the ſame Rules as legal Eſtates, 35» 109. 
Secondly, That it was not material what the Intention of the 

144 Party was in this Caſe, if that Intention was contrary to the 

plain Rules of Law: And it was a plain Rule of Law, that if 

an Eſtate were limited to one for Life, with Remainder to 

the Heirs (or Heirs Male) of his Body, this was an Eſtate-tail 

executed. 

Thirdly, That the Caſe of King verſus Melling in 2 Lev. 58. Deviſe to 
and 3 Keb. 42, &c. was much ſtronger ; where an Eſtate was — £5 
deviſed to one for Life, with Remainder to the Iſſue of his 10 . 7m. of 


Due was a much more improper Word to convey an Inheri- an Eftate- 
tance, than the Word Herrs. | | * 
Fourthly, That the Power to make Leaſes did not reſtrain 2 

| : A 
ſes does not prevent the Deviſee's Eſtate from being an Eftate-tail ; for by this — the 
Deviſee without Fine or Recovery may make Leaſes to bind the Remainder or Reverſion ; 
whereas by the Statute of H. 8. Tenant in Tail can only make Leaſes to bar the Iſſue, 
and not the Remainder or Reverſion. "Y 
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(4) IInſt. A. 


(b) Ante 87. 


ſue of his Body made it an Eſtate-tail ; and Mr. Attorney Gene- 


the Eſtate to be but an Eſtate for Life. In King verſus Mel- 
ling there was a Power to the Deviſee for 1 
ture, notwithſtanding which, the Remainder limited to the Iſ- 


ral Northey ſaid, that he had known very eminent Men give 
that Power even to a Tenant in Tail, and it had its Uſe, in 
regard that by the Statute of H. 8. the Power of Leaſing gi- 
ven to Tenant in Tail would bind only the (a) Iſſue, and not 
the Remainder or Reverſion ; but now by this 
Power, the Leaſes made in Purſuance thereof would bi 
the Remainder or Reverſion, as well as the Iſſue; fo that ſuch 
Power went further than the Power given by the Statute, and 
might be of Service, to prevent the Breaking into the Eſtate» 
tail by a Fine and Recovery. . 

, As to the Objection, that this was a Deviſe execu- 
tory and not exeeuted, it being to take Effect after Debts paid; 
It was anſwered, that ſuppoſing the Debts were not then paid, 
yet whenever they ſnould be paid, it would be the ſame Thing 
as if no ſuch Debts had been, and conſequently as a preſent 
Deviſe. And Sir Thomas Pomit very much inſiſted upon the 
Caſe of (a) Legate verſus Sewell, where Money was deviſed 
to be laid out in Land, and to be ſettled on a Man for Life, 
Remainder to the Heirs Male of his Body, and the Heirs 
Male of the Body of every ſuch Heir Male ſucceſſively, which 
Caſe was ſent by the Lord Chancellor Gawper to the Judges of 
C. B. to determine what Eſtate this would have been in it 
had been a Deviſe of Land; and it was adjudged an Eſtate- tail. 

Lord Keeper Harcourt : This being the Caſe of a Will, 
differs from the ſeveral Caſes that. have been cited of Marriage 
Articles, in the Nature of which the Iſſue are particularly con- 
ſidered, and looked upon as Purchaſers; and for which Reaſan, 
the Court has reſtrained the general Expreſſions made uſe of by 
the Parties ; for it cannot reaſonably be ſuppoſed that a valuable 
Conſideration would be given for the Settlement of an Eſtate, 
which, as ſoon as ſettled, the Husband might deſtroy. But no 
Caſe has been cited where, upon the Words of a Will, or the 
Parties claim voluntarily, the like Decree has been made. In 
all ſuch Caſes, the Teſtator's Intent muſt be preſumed 
to be conſiſtent with the Rules of Law; and at law theſe 
Words would certainly create an Intail ; neither can it be infer- 
red (with any — from the Power of Leaſing given 
the Teſtator, that no Eſtate-tail was intended; in regard f 
Power of Leaſing is more beneficial than that given to Tenant 
in Tail by Statute. And as the Debts are admitted by the 
Pleadings to be all paid, the ſame Conſtruction is now to be 
made, as if there had been originally no Truſt. _ 

So decree A.'s Share or fourth Part to be conveyed to him 
and the Heirs Male of his Body, Remainder over, &c. that be- 
ing thought more proper by the Plaintiff's Counſel than an 
Eſtate in Fee, DE 


— 


Jy 
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Sir Thomas Meers verſus Lord Stourton, 
Se contra. | 


R Thomas Meers brought a Bill verſus Lord Stourtun to 
forecloſe him; and Lord Stourton brought his Bill verfus 
Sir Thomas Meers, to compel him to a Performance of 
Articles for the Purchaſing of Lord Stourton's Eſtate, Sir To 
mas in his Defence inſiſted, that there were Defeats in Lord 


that the Lord Stourton ſhould: be examined on In tories 


Keeper Harcourt, that tho' the Privilege of Peerage did allow 
a Peer to put in his Anſwer u * „ yet this was re- 
ſtrained to an Anſwer ; and that as to all ifs, or where 
a Peer is examined as a witneſs, he muſt be upon his Oath'; 
and that this Examination upon Interrogatories, being in 4 
47 Cauſe wherein his Lordſhip was Plaintiff to enforce the Exe- 
cution of an Agreement; as his Lordſhip would have Equity, 
ſo he ſhould do Equity, and allow the other Side the Ben 
of a Diſcovery, and that in a legal Manner : And fo ordered, 
that the Lord Stourton ſhould put in his Examination upon 


Ce © Catherine 
f Ek 4 # : 


only. | 0 
. 


Caſe 39. 


A peer of the 
Realm is to 
put in his 
Anſwer up- 
on Honour, 


but his An- 


Stourton's Title to the Eſtate; and it being at length ordered cer to la- 


terrogato- 
ries, and Ex- 


touching his ſaid Title, it was objected, that the Lord Stourton' amination as 
being a Peer of the Realm, ought to anſwer upon Honour a Witnehs, 


muſt be on 
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Caſe 40. Catherine Copley an Infant verſus Lyonel 
Lord Keeper Cop ley. | 


Harcourt. 


A Man has H E Plaintiff -was the only Daughter and Heir of Sir 
one Daugh- Godfrey Copley her deceaſed Father, and Grandchild and | 


| en * Heir of Godfrey Copley her deceaſed Grandfather. 

cured b ; 

3 Settlement; and afterwards he gives her 8000 J. by his Will for her Portion, and 
200 l. per Annum. The Daughter ſhall have but one 8000 J. tho ſhe may ele which of the 
Portions ſhe pleaſes. | 


In 1654. Godfrey Copley the Grandfather ſettled his Eſtate 
1 or 


upon himſelf Life, Remainder to his firſt, Fc. Son in 
Tail, with a Proviſo, that if his Son (afterwards Sir Godfrey) 
ſhould die without Iſſue Male and leaving a Daughter, the 
Truſtees ſhould raiſe out of Part of the Premiſſes 5000 / to be 

id to ſuch Daughter within a Year after her Marriage, or at 
= Age of twenty-one, which ſhould firſt happen ; after which 
the ſaid Godfrey Copley died. 


In 1681. Sir Godfrey Copley, purſuant to articles on his Mar- 


riage, ſettled all the ſaid Eſtate (including the Premiſſes 

with the 5000 /.) on himſelf for Life, Remainder to his firſt, 
Se. Son in Tail Male, Remainder to Truſtees for 200 Years, 
in Truſt to raiſe 8000 J. for Daughters Portions, if no Iſſue 
Male) payable at eighteen, if then married, or at any Time 

after, when 2 10 
In 1709. Sir Godfr „ having no Iflue Male, by his 
Will deviſed all . La 10 his Kinſnan Lyonel Cobley, the 
Defendant, in Tail Male, chargeable with his cies, and 
deviſed to the Plaintiff his Daughter Catherine for her Portion 
80001. (via.) 4000 l. Part of it, to be paid her at her Age 
of eighteen Years, and 4000 J. the Reſidue of it, within a Year 
after Marriage, or, in all Events, at twenty-one ; and deviſed 
to her 1 50 J. per Annum until eighteen, and afterwards 200 /, 

per Annum for her Life. 13 
And now the Plaintiff Catherine brought her Bill for the 
Recovery of all theſe Sums of 5000 J. 8000 J. and 8000 J. in- 
ſiſting, that none of them being given in Satisfaction of the 
other, and it being the Caſe of an Heir at Law, and theſe Sums 


payable at different Times, ſome leſs beneficial than others; 


therefore, all theſe Portions, or at leaſt the 5000 J. given by 
the Grandfather, and the 8000 /. given by the Father, ſhould 
be paid to her. 
Sed per Cur': The Will fays, that the 8000 J. given thereby 

is for the Plaintiff's Portion, and this 8000 J. and the Annuity 
of 200 J. per Annum for her Life, ſeem the moſt beneficial ; 
but it is a hard Demand in Equity, when only one Portion is 
intended the Plaintiff, that The ſhould be ſuing for three. 


Wherefore, 


— — 


1 
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Wherefore, foraſmuch as the Plaintiff has no Remedy to re- 
cover any of her Portions, but by the Aid of a Court of Equity, 
ſhe ſhall not recover more than was intended her. But the In- 
fant ſhall not by this Decree be precluded from electing the 
Portion by the Marriage Settlement, if ſhe, when ſhe comes of 
Age, thinks that more for her Advantage. However, ſhe 
ſhall not have two Portions inſtead of one. 


Tomlinſon verſus Dighton. Writ of Er- Caſe 41, 
ror from a Judgment m C.B. on a 
ſpecial Verdict in Ejectment. | 


Argument for the Defendant. 


HE Caſe in ſhort is but this | 
Fa Tomlinſon ſeized in Fee of the Land in Queſtion, 
deviſes Premiſſes to his Wife Margaret for her Life, and 8 
then to be at her Diſpoſal, provided it be to any of his Chil- tor, Wife, 
dren, if living, if not, to any of his Kindred that his Wife for Life, and 
ſhall pleaſe. . then to be at 
| | her Diſpoſal; 
provided it be to any of his Children, gives an Eſtate for Life, with a Power to diſpoſe of 
the Fee. And where ſuch Deviſee — an aſter- taken Husband did by Leaſe and Releaſe, 
and Fine, convey the Premiſſes to a Truſtee and his Heirs, to the Uſe of the Wiſe for Life, 
without Impeachment of Waſte ; Remainder to her Daughter by het firſt Husband, and the 
Heirs of her Body ; Remainder to the Son by her firſt Husband, and his Heirs: This adjudg- 
ed a good Execution of the Power, ; 


The Teſtator dies leaving Iſſue William and Heſter ; Mar- 


garet the Teſtator's Widow marries one Simon Siſſon her ſe- 


cond Husband, and they two, by Indentures of Leaſe and Re- 
leaſe, reciting the Teſtator's Will, grant the Premiſſes in Queſti- 


on to Truſtees and their Heirs, to the Uſe of Margaret herſelf 
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for her Life, ſans Waſte ; Remainder to the Uſe of Heſter the 
Teſtator's Daughter, and the Heirs of her Body; Remainder 
to the Uſe of William the Teſtator's Son and his Heirs. 
In the Deed of Releaſe there is a Covenant, that this $:/ov: 
and Margaret his Wife ſhould levy a Fine of the Premiſſes 
— ; ws Uſes above mentioned, which Fine was accordingly 
evied. | 
And the only Queſtion is, whether this Leaſe and Releaſe, 
and Fine, paſs a good Eſtate to Heſter and the Heirs of her 
Body, expectant upon her Mother's Death? if fo, then ſhe be- 
ing dead, Robere Garkfle the Heir of her Body, and Leſſor of 
the Plaintiff, has a good Title. | | 
And I humbly take it, here is a good Eſtate conveyed. to 
Hefter and the Heirs of her Body, | 


In 


— 
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in this Cafe F ſhalk only. make two Points, 1%, What Eſtate 
paſſes by this Will to Margaret the Teſtator's Wife, whether 
a Fee- , or only an Eſtate for Life, with a Power to diſ- 
poſe of the Pee to any of her firſt Husband's Children, or 
Kindred? _ 
Secondly, Admitting that Margaret has but an Eſtate for her 
Life by the Will, with a Power to diſpoſe of the Premiſſes to any 
of her firſt Husband's Children, &c, whether ſhe has well ex- 
ccuted this Power, in reſpect of her being, at that Time, un- 

der Coverture with her * Husband, and (which * _ 
chief Queſtion) in reſpect of the improper Conveyance whi 
ſhe ba made uſe of ks Purpoſe. 5 Ny” 

And, with Submiſſion, I take it, that the declaring or li- 
miting the Uſe by the Releaſe to Heſter and the Heirs of her 
Body, expectant upon her Mother's Death, is a good Appoint- 
ment, and a good Execution of the Power. | 

As to the firſt Queſtion, I would beg Leave to put it as a 
ſhort Caſe: | 

A Man ſeized in Fee, deviſes his Lands to his Wife for her 
Life, and then to be at her Diſpoſal, provided ſhe difpoſes of 
the Premiſſes to any of his Children; 


The Queſtion is, what Eſtate the Wife has by the Wi 
in this Caſe? | en 
And I think it might be reaſonably inſiſted, that by this 
Deviſe of the Land to the Wife for her Life, and then to be 
at her Diſpoſal, ſhe has a.Fee-fimple. 

And that the following Words [provided ſhe diſpoſes of the 
Premiſſes to any of the Teſtator's Children, ] annex a Conditi- 

on to this Fee, and make it a conditional Fee- ſimple, to be 
void, if the Wife does not diſpoſe of the Premiſſes to ſome or 
one of her firſt Husband's Children. 

As to the former Words, if they were only thus, I devs 
my Lands to my Wife, and to be at her Diſpoſal, there could 
no Queſtion, but this would be a Fee- ſimple. | 

A Deviſe of Lands to one, to give and to ſell, is a Fee-ſimple. 
1 Inſt. 9. b. 1 Rol. Abr. 832. (7.) The Power of diſpoſing and 
the Power of ſelling, are the Badges of abſolute Oxmnerſhip ; 
and therefore, where Lands are deviſed to any one with theſe 
Powers, the Deviſee has an abſolute Ownerſhip, and that is a 
Fee- ſimple. 

It is true, that in this Caſe, if there were not a Deviſe of 
the Lands to the Wife, but only a Deviſe that the Wife might 
diſpoſe of the Land, this might give the Wife a Power only, 
and not an Intereſt; like a Devile that my Executors ſhall 
ſell my Land, this only gives a Power, and no Eſtate, to my 
Executors. | 

But if I deviſe my Land to my Executors to ſell, this 
an Eſtate to my Executors, that Eſtate is a Fee-ſunple. 
1 Inſt. 113. 4. So in the principal Caſe, the Deviſe being on 
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the Land it elk to the Wife, and to be at — Ae 
oa r r 
Wi 3 If ny 
But it is very true, here are afterwards reſtraihing Words in 
the Will; which fay, 28 tu my Wi — 
SA 12 ry 
L 97 v as 
— 005 oh'ep:ttis. Fee) and fabjedt — — if 
he does not dipole of the Promiſe tome or one of hr fir 
Husband's M0 0261 
I ſhall beg Leave to mention two Caſes, wherein are thi | 1 
„ 1 


Way ee —— 
Gale) Man by his Wil deviſe 


| In Dal; on 58. (Anon) 
Wite, to diſpoſe and imploy it upon ior Der C.J 


F —uae onrgg hy 

* Walſh [0 imply he Proſe —— og 
the Words (70 4 Premiſſes upon 

— being in a WI deviſed conditional 


_ | © tt if the Wie ould alien o Sangre would h 
orfeiture. 


find the principal Caſe, where the Devis is of the Lands 
to the Wife to be at ber Diſpoſal, provided ſhe diſpoſe of 020 
ſame to any of his Children, &c. the former Words errant 
Fee-ſimple, and the latter Words reſtrain them to a — 
. IC Husband's 
Children, &c. | 

The other Caſe is the Caſe of Daniel and Uh 8 
1 Jones 1 mr > 39% 13 — 80. Bendl. 178 
Man deri Wik ws difpale ad bor W ill and 
— ge i fuch of my Sans s e. beft ; and 
by Crew C. ]. Whithck and Doderidge, againſt. Jon 72 it is 
reſolved, the Wife had a Fee- ſimple in Point of and 
not a bare Power only to diſpoſe of the Fee-ſumple. Which 
Caſe comes very near our Caſe. 

I muſt agree, there is this, and this only Difference, between 
the | Caſe and theſe two which I have cited; vis. that 
in the principal Caſe now before the Court, the Will gives an 
expreſs Eſtate for Life to ee and afterwards * 
miſſes are to be at her Diſ [ 
But in the Caſes cited, no 
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4 l fi; des L-fubuait. to gow i 
Abt the as if the Deviſe were to the WI 
Remainder to her and her Heirs, n would Ws 

| and i it be 4 
her ſecond Husband (Si on 


for Life, wich Remainder to the Uſe of het Husband's Daugh- 
— UN 11 (· this paſſes a plain Eſtate- 
Ae . 
rr np the Wife and the — He efier being both dead, 
her Son Robert: Carlific; the Leſſur of the Plaintiff, has an un- 
doubted Fitle- 
But, my Lord, I muſt admit there are two Cale that ate 
expreſs Authorities thut the Wife in the principal Caſe has but 154 
an Eſtate for Life; with a Power to diſpoſe of the Fee; and 
that theſe two Caſes do make-this very Difference, viz. where 


Lands are-deviſed- to one generally, and to be at his: Dif 
this is a Fee in the Deviſec; rr 


one y for Life, and afterwards to be at the Deviſee's 
Se (which. inthe Cu bore your Lori in this 
e only an Eſtate for Life paſſes to the Deviſee, with a bare 
Power to diſpoſe! of the Fee; for that (as it is. faid) Words of 
G „ 3 not merge or deſtroy an (a] expreſs Eſtate 
r Wo 
Theſe uae ae ende 3 Leo. 71. ( Anonymus Caſe,) 
where . ſelſed in Fee deviſes his Lands to his Wife for Life, 
and after her Death ſhe to give the ſame to whom ſhe will, and 
ſhe by Deed: grants the Reverſion to a —ͤ— Fee; reſolved 
by the Judges, that tht Wife had but an Eſtate for Life, with a 
Power to diſpoſe of the Reverſion in Fee; for an 
Eſtate for Life being given. to the Wife, ſhe ſhall not, a - 
plication, have Eſtate, but only « Power to ol 
of the Fer; But if an expreſs Eſtate for . had not 
2 to the Wife, then the other Words, [to give to whom 
e pleaſes, ] would have veſted in her the in Fee, and 
not a bare Power only. 
The other Caſe is in 1 Med. 189. Liefe verſus Saitingſtour, 
reported ſhortly in 2 Leu. 104. by the Name of Sir Niaburd 
Saltonſtall's Cafe, and in Carter 232. Where one deviſed 
Lands to his Wife for Life, and that the ſhould diſpoſe of them 
* fo ti and thin Jute, ain. Yah © 
* , Ellis and Atkins, Juſtices, againſt V C 
The Wife is adjudged- to be — Life, wi 15 
to diſpoſe of the Fee to any of her Husband's Children, — 
here in 1 Mod. the ſame Difference is taken, viz, where an ex- 
preſs Eſtate for Life is deviſed to the Wife, there the fubſe- 
quent Words will — a Power, and not an Eſtate, to 
merge and d Limitation for Life. Indeed 
C. 7 Vaughan is ſingular in A Opinion in this Caſe, by hold- 


ing, 
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that by theſe Words dere ron of diſpoſing 
— 2 1 but" the ocher 3 


conceiving that « Power by Will to 
— enables the Deviſes 


; the Fee-ſimple ; 1 admit, upon the FO. 
wy two Authorities; that an e Eftate Life 
deri ws the Wiss ſhe has not un te in Fee; but an 


for Life only, and a bare Power to diſpoſe of the Fee. 
And then, cukingie that the Teftater's Wie in this Cat hes 


but an Eſtate for her Life, with a Power only of * 
the Fee to any of her firſt Husband's Children, — 2 4 
mon 


Queſtion” is, whether the Wife A 
Siſſon her ſecond Husband, this, durin Coverture, does 
not ſu her Power of diſpoſing'of Fee to any of her 
firſt Husband's Children? 

And as to this Point; it ſeems very phin, that hr ubloquent 
Ma 


rriage is no 1 Power, 


— EE nt 
of her firſt Husband's n, ſuch Child, or Appointee, 


not in under her, hat ee 
That this ſu M is no'Suſp 


er, is expreſly reſolved in the — 
Daniel and Ubley in 1 Jo. 137. 
ſee a — 2 ee mh 


penal 
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ts an Efiate-Tail to A. with Remainder to 
tion that A. the Tenant in Fall oui grant 
Fee to a third Perſon; and reſoly'd that the Tenant 
may grant this Rent, which when granted , ſhalt bi 
Iſſue in Tail, and the Remainder-Man, becauſe it is to 
Eſtate from 22 ws wm" ſo to prevent the Breach 


enabled to make' a 
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Sint „ Wie ponies ory 
Queſtion in the Caſe, and What (as I was informed) did chic 
ſlick with the Court, which is, whether theſe Deeds of 15 
and Releaſe did not amount to * cution of the 
Power? 

eee 1 the Calais "the Teſtator's Widow. is Tenant 
foe Life, with: a bare Power to diſpoſe of the Premiſſes to any 
of her firſt. | Huſband's Children, and the Wife with a ſe- 
cond Huſband. grants the Premiſſes by Leaſe and Releaſe to the 
Uſe of herſelf for Life, remainder to * Uſe of Heſter her fi 
Huſband's Daughter, and the Heirs of her Body. +. . 
Whether this be a goed Execution of the Power, is the 
Queſtion ect | 

The Objections 9 it have how, That * is a very im- 

oper Method of doing it, the Parties rather conveying an 
Et ſtate as Owners, than executing a Power... 

Alſo it was objected by Mr. Lutwyche, (who argued for the 
Plaintiff) that nothing by this Conveyance is intended to 
but what ariſes. by Way of Uſe out of the legal Eſtate con- 
veyed to the Truſtees „Which being (at moſt). but an Eſtate 
for the Life of the Teſtator s Wife, is not ere to afford 
an Eſtate-Teil to Heſter. 

But, with Submiſſion, I ſhall endeavour to prove, both 
from the Reaſon of the Law, and alſo. from Authorities, 
(which as I conceive come up fully to this Point,) That this In- 
denture of Releaſe is a very good Appointment, and & very ef- 
fectual Execution of the Power. 

It is an eſtabliſhed Rule, That in the Caſe of Deeds as well 
as Wills, regard is to be had to the Intent of the Parties, and 
that a ſhall never be laid aſide as void, if by any Con- 
ſtruction it can be made good. . 

The Lord Hobart in his Reports 17 277.) takes Notice, 158 : 
with due Commendation, to my Lords the Judges, that they 
are curious, and almoſt ſubtil, that they are afuti (as he terms 
it) to invent Reaſons and Means to help and * the juſt Intent 
of the Parties. 

And where as it has been ſaid, that Powers are to be taken 
ſtrictly, The Execution of this Power ſhall be taken favour- 
ably, in regard, in Notion of Law, it is Part of the Teſtator's 
Will, and the Appointee is in under the Will, and therefore 
this Deed of Releaſe in this Caſe, is intitled to the ſame Favour, 

= n of it, as is due to the Will to which it 

refers 

Now in the principal Caſe; it cannot be doubted, but that it 

was the ao and full Intent of Margaret Siſſon the Teſta- 
tor's Wite, that after her Death, her Huſband's Daughter 
He 2 by Virtue of this Deed of Releaſe, ſhould be intitled to 
the Premiſſes to her and the Heirs of her Body, this cannot be 
denied; and any Writing, expreſſing ſuch the Party's Intent, 
amounts 
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Caſe. Where «Df makes a Feoffment of his Land to ſuch 


Uſes, and for ſuch Eſtates, as he ſhall by his Will appoint, the 
Feoffor ſtill continues Owner: of this Land, and if the Feoffor 
makes his Will, and, inſtead of limiting the Uſes of this Feoff- 
ment; does deviſe the Land generally, the Land, in this Caſe, 
paſs from-the Teſtator as Owner, and not by Virtue of the 


ower, 


But tis a8 true, and proved by the ſame Authority, That 


where One as Owner of Land is not able to grant the Eſtate 


mentioned to be conveyed, but by Virtue of the Power he 7s 
able to grant it, the Grant, in this Caſe, ſhall take Effect by 


Virtue of the Power, and ſhall not operate upon the Ow- 


| nerſhip. E 


Therefore in our Caſe, ſince the Teſtator's Wife Margaret 
could not, as Owner, paſs the Eſtate- Tail to Hefter to commence 


from and after her own Deceaſe, nor indeed had any Owner- 


ſhip for the dupplying of that Grant, it being to commence af- 
ter her Death, at which Time her Eſtate or Intereſt (being for 


her Life) determines ; and ſince Margaret the Teſtator's Wife 
could, by Virtue of her Power, gtant this Eſtate to Hefter; 


therefore the Grant of this Eſtate-Tail ſhall take Effect from 
her Power, and not from any Pretence of Ownerſhip. 

It is ſettled in this Caſe of Sir Edward leere, and in Scrope's 
Caſe in 10 G. 143. 5. That tho' there be no Recital of the 
Power, -yet if the Grant cannot take it's Effect without che 


Power, the Grant ſhall operate upon the Power, 


Much rather ſhall it be fo in this Caſe, where the very Pow- 
er, and the Will that gave it, are both recited in the Deed of 
Releaſe, and where the Recital of the Power, is a plain De- 
monſtration, that this Power was thought of, and in View, 
when the Deed was prepared, and that the only Deſign and 
End of this Deed (tho drawn by an unſkilful ) was to 


7 


execute ſuch Power. 
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Ti alſo objected, that in the Leaſe and Releaſe in the prin- | 


cipal Caſe, made by the Teſtator's Wife Margaret and her 
ſecond Huſband, to Truſtees and their Heirs to the Uſe of 
herſelf for Life, with Remainder to Heſter the Teſtator's 
Daughter in Tail, theſe Uſes are intended to ariſe out of the 
Eſtate of the Truſtees, and if there be not a ſufficient Eſtate 


conveyed to the Truſtees for that Purpoſe, no Uſe can ariſe,  - 


Now as to this Objection, tis true, that if the Conveyance 
operates by Virtue of the Leaſe and Releaſe, the Uſes in ſuch 
Caſe muſt ariſe out of the Truſtees Eſtate ; but if the Deed of 
Releaſe operates as an Appointment (as I apprehend it does) 
then the Appointee is in under the Will, and does no way derive 
his Intereſt from the Eſtate of the Truſtees in the Releaſe, . 
And 'tis no Objection, that the Grantor intended that this 
Conveyance ſhould operate by way of Leaſe and Releaſe, ' and 
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of Releaſe, and 
than to the Manner of paſſing, which is of leſ oment, and 
teft (it may be) to the Contrivance of ſome i t Scrivener. 

ſe is plain the chief Intent of the Parties is to paſs the Effe 
Conſequently, 

The Method, by which tis intended to pas, ought to be 
only ſubſervient to the chief Intent. 

And for this Purpoſe in 3 Lev. 372 in the Caſe of Oſman 
verſus Sheafe, Mr. Juſtice Rookeby cites the Caſe of Saunders and 
Savik, cited alſo in 2 Lev. 213. and mentioned to be 
in Com. Banc. Hil. Anno 1655, Rot. 1578. Where a 
ſciſed in Fee of a Rent, does by Deed grant it. to one that 
was his Kinſman, and won; he an Attornment to the 
Grant, but the Attornmen inal by. And cher :-d00 
not a real Tenant of _ — and therefore void. Here, 
though the Intent , that the Decd ſhould operate as a 
2 with an Attornment, yet fince it could 

not paſs that Way, it was adjudged that the Grant being made 
to a Relation, ſhould operate as a Covenant to ſtand ſeiſed. 
And many'other Caſes much of the fame Nane 
there cited; 
| As where a Man by Deed does give and grant Lands toano- 
ther, and a Letter'of Attorney to make Livery 3 
on the Deed, but no Livery happens to be made j yet if 
Grant be made to a Relation, it ſhall operate as a Covenant 
to ſtand ſeiſed, though the Letter of Attorney indorſed on the 
Deed for the making of Livery, ſnews the plain Intent of the 
Deed, and of the Parties thereto, to have been, that the Land 
thould paſs in another Manner, that is, by Feoffmentand Livery 
| So though a general Warranty: be "contained in a Deed 
whereby Lands are granted to a Man and his Heirs, with a 
general Warranty againſt all Perſons whatſoever, and no Livery, 
or a void Livery is made; yet if this Grant alto be made to a 
Relation, it cumin Fe Emer to ſtand ſeiſed, 
the Inſerting the ty ſhews the Intent to have been, that 
the Lands ſhould paſs by Wa of Feoffment; in- which Caſe, 
the Feoffee, if impleaded, t vouch upon the Warranty; 


whereas it opera perating by Way of Uſe, and à Covenant to ſtand 


ſciſed, he Cannes ods the 06; nba [tis 
Upon all which Caſes, Mr. Serjeant Levins makes un Obs 


_ ſervation very appoſite to the preſent Caſe 1 That the 


* of late Times, have had a greater Conſideration for the 
ing of the Eſtate which is the 'Subfiance: of the Deed, than 
* the Manner how which is the Shadow.” + 

All tak Cale are-vry paninemt tothe. Matter ow! i 


ria be ch the Intent ES l Je Pente 


ſhould paſs by Way of Leaſe and Releaſe, yet = Xe 


De Term. 8 Trin. 1 711. 


— Cc 


4, plainly deigned 6 operate « A ich an 
A rather than be void, ſhall operate as a Covenant 


. bg in this cel Calo, n kee of Bos 
ge ere > Ade? 164 
Snape verſus Turton, the 


- In Mr. ones's Re 
Mr 7 Jens pam ago. Jug and eovenanted 
by Indenture to levy a Fine of the faid Lands ta the Uſe of him» 
felf for his Life, with Remainder to the Uſe of his Sons ſuc- 
ceflively in Tail Male, Remainder to the Uſe of the then Lord 
Leicefter in Tail, Remainder to the Uſe of the in Fee; 
and in this Indentace chere was a Proviſo, that i S. who 
made this Settlement, ſhauld grant or and ſelf his Lands 
* > Fu Perſon, or to any other Ucs, that then it ſhould 
to 
| op. who made this Settlement, and reſerved to hitnfdf an 
for his Life, leaſed the Ptemiſſes for a Year' to 4. 
and afterwards Deed reciting the Power, gained and fold, 
and the Reverſion to another and his _ 
for Years attorn'd. | 


have paſſed a de- 
have ſatiſ- 


It 


A rr 
cited, as the and Releaſe is, to execute the Power in the 


prin- 


—— 
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principal Caſe; and that Caſe ſeems ſtronger than the prin- 
cipal Caſe in this, as well as in the other Reſpects which I have 
mentioned, in regard, by this Conſtruction of the Grant * 
with Attornment, to operate as an Execution of the Power, ) the 
Remainder in Fee limited to the Crown, of whoſe Revenues, 
the Law, in all Caſes, is particularly careful, is deveſted and 
barr'd. | 
There was the Caſe of Dyer verſus Awfiter in 1706. in this 
very Point, which, tho' it was the Opinion of one Judge only, 
and at Ni prius, yet it being before that great Man your 
Lordſhip's immediate Pred NN 
ble Authority. 
In that Caſe, a Man had a Power to appoint and ſettle a Join- 
ture on his Wife ; and he made a Jointure on his Wite by 
Way of Leaſe and Releaſe, to the Uſe of his Wife for her Life, 
for her Jointure; which is directly our Caſe. 
And C. J. Halt declared his Opinion, that it was a good 
Jointure ; and the rather; becauſe the Word [ſettle] was a ge- 
neral Word as to the Manner of making the Jointure. Now, 
in the principal Caſe, we have as general a Word; in our 
Power it is, that the Teſtator's Wife might 72 The 
Word [diſpoſe] is as general a Word as the Word [ſettle] 
and if in that Caſe, a Leaſe and Releaſe was a good Appoint- 
ment of a Jointure, then ſurely in the principal Caſe, the Leaſe 
and Releaſe muſt alſo be a good Appointment, and a good 
Execution of the Power, | | 
It is true, in that Caſe before C. J. Holt the Counſel preſ- 
ſed for a ſpecial Verdict, and had it; but were ſo far diſcou- 
by his Lordſhip's Opinion, that (as I underſtand) it was 
never argued, but the Jointure continues to be enjoyed to this 
Day under that informal Appointment that now occurs in the 
principal Caſe; | 
1 many more Caſes which I could cite on this 
But I ſhall trouble your Lordſhip with only two more; the 
firſt is that of Stapleton cited by C. J. Hale in 1 Vent. 228. in 
the Caſe of King and Melling, and cited again by C. J. Hale 
in Raym. Rep. 239. 1 the Name of Lady Hallagrs Caſe; 
which I taks to bs fu in Point. = 
The Caſe was, A. Tenant for Life with a Power to make 
a Jointure, Remainder to B. in Fee, A. covenants with a third 
Perſon to ſtand ſeiſed to the Uſe of his Wife for her Life, for 
her Jointure ; and adjudged a good Execution of the Power. 
And the Reaſon given in that Caſe is extreamly applicable to 
_ 1 non valeat quod ago, ut ago, valeat quantum 
valere poteſt. 
Now the Judgment in this laſt Caſe is liable to all thoſe Ob- 
3 that can be made to me in the principal Caſe. For 
nſtance, it is objected to me in the principal Caſe, that the 
Ff Conveyance 


Br Tom. 5 T, IA 


— — 


Seel ; intended to take Effect by way of Leaſe and Re- 


leaſe, and not by Virtue of the Power; why in that Caſs cited 


C. J. Hale, the Intention as that ointure 
by C.J. Effect by We of Covenant * Ts) and 
not by Way of a Power. . 
| A An it Þ bt ed, im the peincipal Caſe, n ds 
the Uſe ſhould ariſe out of the Eſtate conveyed by the Leaſe 
and Releaſe to the Truſtees, which is not ſufficient for that 
ſe. 


fot there the Uſe is expreſly declared to ariſe out of the Eſtate 
of the Tenant for Life; He covenants to ſtand ſeiſed, and out 
of his Seifin the Uſe is to arife, and yet it-ls a good Appoint- 
ment'of the Jointure. 

It is true, that Caſe alſo differs in being ſtronger than the 
rincipal Caſe; for in that Cafe, there is * of the 
Power, ats there! is in this: 

And as in that Caſe it was adjudged a good Execution of 

4 ſo (I hope) it ſhall be in this. | 

| Allo in that Caſe the Court, in their Reſolution, rejected the 
greateſt Part of the Deed, and regarded that Part only that de- 
clared the ek ; 

And fo ths Chuit will de berg, rather than the 
Deed ſhall be taken to be wholly void. 

As to the Fine, levied by the Teſtator's Wife and her ſecond 
Huſband, it being after the Leaſe and Releaſe, the ſame can- 
not affect this Caſe; in br before the levying the Fine, 
the Power is well execu the Deed of Releaſe, that 2 
mounting to a 88 and the Eſtate is veſted in 
Heſter, and ſo the Fine comes too late to do any Hurt. 

Tho' I take it very plainly, that ſuppoſing there had den 
nothing in the Indenture of Releaſe, but a Covenant to 1 

Fine to the Uſe of the Wife for Life, with Remainder to. A 
Uſe of Hefter the firſt Huſband's Daughter in Tail, (as there 
is this Covenant in the Deed) I ſay, * had been nothing 


elſe in the Deed, and a Fine had been levied accordingly, (as 


there has been in the principal Caſe, ) this had been a good 
Execution of the Power, acco e the Caſe of Herring and 
Brown in 1 Vent. 3 here the Caſe was, One 
makes a Settlement to ie ce Vie of himſelf for Life, with divers 
Remainders over to ſeveral Perſons in eſſe, with Power to re- 
voke under his Hand and Seal atteſted by two or more credi- 
ble Witneſſes ; the Tenant for Life levies a Fine of the Pre- 
miſſes, and by Deed ſubſequent declares the Uſe of this Fine. 
And in this Caſe, it wus all along admitted, that if the Deed 
declaring the Uſe of the Fine had | Ik. precedent to the Fine, 
(as it is in the principal Caſe,) it had —— a good Execution 
of the Power, and a good Reva. 
I ad- 


he farne Objection recurs in the Caſe cited by C. J. Hale; 
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where J. S. makes a Settlement with a Power to revoke: 


I admit, in tie Caſe of nd Brown, he Dan in 
— — in this'Court, that the 
Fine was an Extingtiiſnent of the Power ; but in Error 
brought of this Judgment in the E Chamber, the ſame 
was reverſed ; and refolved, that the Fine and-Decd (tho ſub- 
ſequent) were but as one Conveyance, and therefore were a 

Execution of the Power, a nn 

Uſes, and a good Declaration of new ones. 

The other Cafe is that of Vigſen and Garrit, 2 Lev. 14 


Uſes therein, and limit new Uſes, by Indenture ſealed in the 
Preſence of three Witneſſes. . 95 covenants by Indenture 
ſealed in the Preſence of three Witneſſes to levy a Fine to other 
Uſes, and levies a Fine accordi 3 was - 
ed by C. J. Hale & Cur', that this was a good Execution of 
the Power, and a good Revocation ; for tho the Deed of 
Covenant to levy the Fine, would not, alone, make any Revo- 
cation, for that it was not itſelf any Conveyance, nor paſſed 
any Uſe; and tho' the Fine alone would make no Revocation, 
that not being an Indenture ſealed in the Prefence of three 
Witnefles, yet both jointly made one Conveyance, and 
amounted to a Revocation. * 

So here the Teſtator's Wife being Tenant for Life, with a 
Power to diſpoſe of the Premiſſes to any of her rieten: 
Children, if ſhe had done no more than covenanted to 
Fine to the Uſe of herſelf for Life, Remainder to the Uſe- of 
Hefter (one of the Huſband's Children) i in Tail, and had levied 
a Fine accordingly, (all which ſhe has done) ſuch Covenant and 
Fine would be as one Conveyance, and this alone had been a 
good Appointment, and a good Execution of the Power. 

Obj. The Appointment ought to be of a rem. v 
as ſhe has appointed an Eſtate- tail. 

Reſp. The Power to diſpoſe of a Fee-ſimple includes i in it a 
Power to diſpoſe of any leſſer Eſtates. 
O4j. This Diſpoſition by Margaret ſhould be by wil, and 


not by Deed, the Deviſe being to her for Life, and then to be 


at her Diſpoſal. 
Reſp. The Word Then] fi pnifies only when this A 

ME. was to take Effect in Poſlſſon, (viz.) after the — 

Death. In the Caſe in 3 Leo . where the Deviſe was to the 

Wife for her Life, and after ” Death ſhe to diſpoſe as ſhe 

pleaſed, &c. The Wo might well be intended of a Will, 

and therefore that Caſe was more liable to this Objection; 

it was adjudged ſhe might grant away the Reverſion in 

Life-time. And in 3 Co, Bora on's Caſe, tis adjudged, that 

the Adverbs [When] and Ef en] in Caſe of Limuaion of 
tes, 


— 


— — — 


Eſtates, do not make any Thing neceſſary to precede the Set- 
tling of any more, than where one lets Lands for Life, 
and after 's Deceaſe, then the Remainder to J. S. this 
Remainder will veſt preſently. 7 


05j. The Leaſe for a Year, made by Margaret and her ſe- 


cond Husband, is a Suſpenſion of the Power. | 

Reſp. 'Tis not ; the Leaſe and Releaſe being but as one Con- 
veyance, and fo in Pleading (which is much more ſtrict) a Leaſe 
and Releaſe will amount to a Feoffment, and is taken Notice 


of by the Court as a common Aſſurance: Beſides, the Power 


ſeems collateral, and not appendant to the Eſtate, and ſo not 
extinguiſhable, tho' by a Feoffment. Thus in Caſe of a Power 
to Executors to ſell, a Feoffment made by them of the Pre- 
miſſes, will not extinguiſh their Power, but they may after- 
wards ſell notwithſtanding. 1 Co. 111. 


Or if it be a Power appendant to the Freehold, as long as 


that remains, the Power remains alſo ; and therefore, the lea- 
ſing for a Year will no more ſuſpend the Power, than a Leaſe 
for a Year made by one Jointenant will ſever the Jointenancy : 
And in the Caſe of Snape and Turton, in Mr. 85 Fones's Re- 
ports 392. tis expreſly adjudged, that Leaſing for a Year did 
not ſuſpend the Power of Revocation, as to the Reverſion and 

Upon the Whole: lady us ar be the plain Intent of 

the Parties, that the Eſtate ſhould paſs to Heſter in Tail, ex- 
t on her Mother's Death, (as moſt evidently it does : ) 
any Words in Writing ex g the Intent, will amount 
to a Execution of the Power, (as ſurely they will : ) 
If theſe Words in this Releaſe be allowed fafficienty to ex- 
preſs that Intent, (as plainly they do;) then, upon the Au- 
thorities I have mentioned, which, (as I take it) come fully 
up to the Point, this declaring of the Uſe to Heſter by this 
Releaſe in the principal Caſe, is a good Appointment to Heſter, 
and a good Execution of the Power; had there been only 
a Covenant in the Deed of Releaſe for the levying of a Fine 
to theſe Uſes, .(tho' I have no Manner of Occafion for this 
Point,) yet ſuch Covenant, and the Fine afterwards levied, 
would have been a good Appointment to Heſter. 

And therefore I pray, that the Judgment given by my Lords 
the Judges in the Common Pleas may be affirmed. 

Parker C. J. With Reſpect to the firſt Queſtion, viz. What 
Eſtate paſſes by the Will to Margaret the Teſtator's Wife ; 
We are all of Opinion, ſhe has but an Eſtate for Life, with 
a Power of diſpoſing of the Inheritance. And as to this, the 
Difference is, where a Power is given with a particular De- 
ſcription and Limitation of the Eſtate, (as here,) and where 
generally, as to Executors to give or ſell; for in the former 
Caſe, the Eſtate limited being expreſs and certain, the _ 
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Harcourt. D Articles before Mitriage, the Huſband to add 
Precedents 700 d., to the Wife's Portion of 700 /. the Securi- 


laid out in Remainder to the Wife for Life, Remainder to the firſt, &c 
Land is to Son in Tail Male, Remainder to the Daughters in Tail, Re- 
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Caſe 42. Lingen verſus Sowray. 


Lord Keeper 


in 3 ties for theſe Monies were aſſigned to Truſtees, and agreed to 
40*c4tob be inveſted in Land, to be ſettled on the Huſband for Life 


be taken 23 mainder to the right Heirs of the Huſband. IK. 


- 
n n 


Iſſue * 

The H by Will deviſes ſome Lands to the Wife; tbe 
reſt of his real Eſtate in the County and City of York, and elſewhere 
in Great Britain, he deviſes to J. S. alſo he gives his perſonal 
Eſtate, and all his Securities for Monies, to bis Wife, whom 
he makes Executrix, and dies, leaving many of the Securities re- 
maining unaltered; but ſome of the Money had been put out 
upon other Securities, and was mentioned to be in Truſt for 
the | Rong 1 3 Adminiſtrators,  » 

e Queſtion was, theſe Securities, or of 1 
them, paſſed as perſonal Eſtate to the Wife? OY 75 
It was objected, that tho' Equity would inforce an Execu- 
tion of Agreements, yet the End and Scope of theſe Articles 
were determined, fave only as to the Wife 's Life, (via.) the 
Huſband was dead, and there was no Iſſue of the Marriage, 
and the Conſideration, or Inducement to this Settlement looked 
5 no * D Views ; that it could 
„5 e t to take Care of, or 
vide for, diſtant or remote Heirs. Mi ud 
And that if this Money had been laid out in a Settlement, 
1 it had been in the Power of the Huſband to deviſe the 
purchaſed there with; for it would have been a _ 


I7 
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ITY 


15 55 | 
ke ke CER to de. 7 
e it? | | ; | 
Now it was more 
under the Denomination of 
that, in Fact, thoſe Securities were 


continue ſo, till actually inveſted in Land'z and by the Deviſe 
of all his real Eſtate in the City or of York, or elſe- 
where in this Kingdom, he muſt have to Land, and 


local.” 
"= it was not be perde de Tae who was. a 
took it, that the Covenant altered the Nature of the 
. | and made that real, which before was, and in Fact af- 
terwards continued to be, perſonal E Eſtate; and in Caſe 
74 Wills, C—_ 
I regarded, and inquired and if 
bequeathed all his perſonal Eſtate, nay. when he expreſſy de- 
in- 


tles „ 
tended to paſs ; or if this ſhould not be admitted in the Lati- 
tude that was contended for, at leaſt ĩt would hold as to ſuch of 
the Securitics, as had been altered, and taken, tho' in the Names 
of ene eee Fu 


Mr. 9 contra, inſiſted that' ket oor Von which Jnfoceed the 
Execution of 


it, and ſhould die before Sale, 7 ods tm 
real Eſtate, and as ſuch, deſcend to 


inforoe x Sdle according 0 8 
become Money, and * 


But there N 
e as 4 wx 


(b) 
8 Hale alfiſted, and. hy IF 
eh ver. . Atwood 12 8 upon. Articles to 


TSS the F * before the 
Nncy i 1D , the D oa; wn Fe the Heir 


175 Executor, K for the Heir; he dle cited Sir * 
than e as a ſtrong Caſe. in Equity, in Lord (4) 2 Vern. 
ime, 
"of 


Chancellor ef where upon Articles Jt . 
was agreed, that the Huſband's Money, and 1 5007, 


0 


if ad 


Der. S. Michaelis, I71E 
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. laid out ina Purchaſe of Lands 
and ſettled upon the Huſband for Life, Remainder to the Wiſe; 
for Life, Remainder to the Idug ofthe Marriage, but was fllent 
where it ſhould go afterwards, in Default of Iſue, and the, 

| Hh ſhand and Wide: without Iſſue, the Queſtion was, whe- 
ther the Excoutor of the: Huftand or. the Executor' ofthe. 
Wife, or the Heit of the Huſband or the Heir of the Wild. 


| ſnould. have the Benefit: of theſe Articles? 7 
' And decreed, that the Articles this M 0d. 
| | it ſhoul# be taken to be real Eſtate, and go | 10 the Hei 
of the Huſband, and not to the 1 of hor Wife; in regard 
that in the common Way and Uſage 3 
tlements; — In Foo war 22. 
the Heits. of the. Huſband.” | 


[Se Quiero, If the eee, 
not been reaſbnable in this laſt Caſe to let one Half, = | 
the Wiſe's- 1500 A or the Land therewith to be pur 
to the Heir of the Wife, and the other 1 50 L or the — 
4 en ae Heir of the Huf- 
band ? 
| That this Caſe of aut; was mach frames thindhe 
principal Caſe: For in that, the Uſes in the Articles were all 
determined by the Death of the Huſband and Wife without 
Iflue ; and yet, 'when: all the Ends of the Marriage-Articles 
were anſwered, and at an End, it was decreed to be 
. the principal Caſe, the Wife 


being ling, . were not 


e r ns nn ao 

Linh be purſe for bw Life and it was ſaid; Equity 

had go as Pune of Lands in. ey had been decreed 
+) % 2 En odd out in the Pu THER BE wo 
(972 536. Wife ſhould have Dower.. | W 


r , i an Peg 22 08 


verſus Ade, where the Huſband, une fuck bene, wowed tobe enant 
by * & ante 110. ma x 


24. 


Lord Ke : The Articks babe, i gh ctlgad' the 
Nature of this Money, and turned it, as it were, into Land; 
and therefore, as to ſo much of the 1400 . as is ſubfiſting 
upon the Securities on which it was originally Ip! laced,” or on 
any radon eee 
Ko 'o be confer yea Et; at e de ee 
of it which was called in by the Teſtator,. and afterwards 
oed out on Securities on a different Truſt, that ſhall be 
to be perſonal Eſtate; foraſinuch as there being no Iſſue of 


e 190 in hy F s 
diſpoſe of it, as t the Heir at > deem Troll 
Wife and this Þ 


COT OR n 


be an Alteration of the Nature of it, ſince the-Teſtator's De- 
claring the Truſt to his Executors, ſeems tantamount with his 
having declared that it ſhould not go to his Heir. mw 


On an Appeal before Lord Cowper (Term' Paſche 71s). 
this Decree was affine. K chi n 


Lord Rockingham & a verſus Dr. Pen. Suk. 578. 


Se „and in Conſideration A4 of 


” 


Trevor 
of 10000 J. Portion, ſettled an his Lady (the r 
tiff the Lord Rockingham's Siſter) for her Life for her r 0 l 


Jointure, with a Power for himſelf to make Leaſes at the uſu- 1 Bay, 
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Ox- 
or to the Jointreſs ? . 
For the former it was inſiſted, that when Micbaelmat Day 
„the Rent was due on that Day, and therefore, according 
to Clun's Caſe 10 Co. 129 b, If on Michaelmas Day, being 
the Rent Day, the Tenant pays the Rent in the Morning to 
the Leſſor, * dies beforeNoon, this Pa t, tho' Voluntary, 
is a good Payment againſt All but the King; ſo that it is not 
material that the Payment was not Compulſive, or that there was 
no Remedy for it by Debt or Diſtreſs ; in regard it appears by 
that Book; that the Pa t, though voluntary, is notwith- 


rms | 6 a. ge Heir. And the Caſe in 1 Saunders 
287, S the Counſel denied to 
de Law, where it is ſaid to be the Opinion of Hale C. I. 
that if one Leaſes for Years, rendering Rent, and dies on th 
Rent Day after Sun-ſet and before Midnight, this Rent ſhall 

to the Heir, and not to the Executor, for that (as it is there 

id) though a convenient Time before Sun-ſct..is the pr 
11 is not due until the! — 


i 


» 
* 
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due from the Tenant to the Leſſor at un- ſet; for a conveni- 
ent Tine before Sun- ſet, for the telling ing the Mone Y. was the 
Time for the Landlord to demand his Rent; upen Non- 
payment of which, the Leaſe might be avoided. 
Butit would be abſurd to ſay, the Leſſee ſhould forfeit 
-, Leaſe for Non-payment of the Rent, beforeit was due; 
w a Cafe was Shs betwixt * Bellaſs and Cole, at the Aſſizes at 
One grants Durham before Mr. Juſtice Tracy, where one granted a Rent- 
a Rent- e Charge for Life, payable At. Lady Day and Michaelmas ; the 


LR * Grantee died on. Michaelmes Day after Sun-ſet ; and the Queſ- | 


ble every Lo. tion was, Whether the Executor of the Grantee. ſhould have 
12 and the Rent? And for that the Grantee lived until after Sun-ſ 
99 which was the legal Time for demanding the Rent, th 

on Michael. he died before twelve of the Clock at Night, yet it was held 
mas Day af- by that Judge; that this Rent ſhould g to the Executor. 
ter Sun-let, "Beſides, it was obſerved, that according to the other C - 
e Jointreſs, in the preſent Caſe, ſhould live but one 


Night, yet Half-Year after the Death of the Haſband, ſhe might have 
adjudged be a whole Year's Rent, which would be unseaſonable. - _ -. 
hould paß : | | „ 
the 3 to the Executor of the Grantee, in Regard the Grantee lived till Sun; ſet, 
which was the legal Time to demand it, and it cunnot be demanded till due, eſpecially to 
r 1 Setus if the Grantee had died on Michaelmas Day and 


| t . | 1 a 
De following Note was communicated to me by Mr. Juſtice Tracy. 


Faulen Wes Bew. i This was | 
Trial before Judge Tracy," 19 Apro/1 3 . 3. By Deed and Fine a Term of 


oo Years of the Tenements in Queſtion is created to the Leſſors of the 


laintiff for ſecuring an Annuity of 500 l. per Annum, and all Arrears thereof, 

| payable to Sir Ra Cole during his Life, and after his Deceaſe for ſecuring an 
Annuity of 200 l. per Ann, and all Arrears thereof, payable to the Lady Cale 
For her Life, prout the Deed, in ſuch Manner, and with ſuch Reme- 
dies prout the Sir Ralph Cole died, and all the Arrears of Rent due 
in his Life-time were paid, and the Lady Cule ſurvived him. Afterwards the 
Lady — died, viz. on Michaelmas Day 1704, at nine of the Clock at Night, 
being the firſt Day of Payment after Sir Ralph Cole's Death, and the Plaintiff 
is her Adminiſtrator. The Sole Queſtion is, whether the Term be void with- 


9 
\ \ 
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out Payment of this Quarter's Rent, or whether this Quarter s Rent remains 
due to Lady Cole, fo as to intitle her Adminiſtrator thereto within the Con- 


6 The, Parker pro . We. 
| I am of Opinion that this Money was due when by Law it ought to be 
paid ; therefore, fince the Lady Colo lived beyond er, which was the Time 
when the Money was demandable, and to be paid by the Tenant upon Pain 
of forfeiting his Leaſe, I think the Money was due to her, and to be 
paid to her, and that her Adminiſtrator is intitled to the ſame, 8 y 

= racy 


„Jan. 18. 1706, p | | | 
+ Note, I I _— adviſed with Lord C. J. Holt —— 
bers, t, upon View © | Authorities relating to this Point, 
« Lordſhip was of the ſame Opinion. 


. 


4 A 2 
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; Caſe, before 4 Fele and there being no Remed 


dyin 

for the Le 1877 — the 

axon Is IE 1115 Fe 
* upon | 


1; 
axonal payable at led Gord EY 
Leſſor before Ko” the = who then had the | 
Reverſion; 7 © | . | AI 
180 But that as to 18% Rent * 4 
orning, this was 1 


But on the other Side pr decreed: 


| >; the Leſſor upon Michaelmas Day in pat by 


as to the Leſſee the Tenant, ado 
nga N 


—.— « Sin l DN, car's Rent. _ 

ſhould Oxendem the * 

Joiner 

Foy As Ss af - 
nent at Law (as certainly it was, to Clun's ad) _— 800 0 
muſt it not be ſo in f $ n 3 211 a 155: K * 
the Caſe of Lord Stra Lady (a — (4) 1 0 
. ga Sir RK — Liſe, Remainder to his in 
for” Life, made a Leaſe at Will render- 


ing Ret, n and ied dn Mickbelints Day betwixt three and. four © 18 
in the Afternoon; and before Sun: ſet; 1 Lord Strafford, as for re ſerves 


Adminiſtrator to Sir Henry Jobmſan claiming the Rent. 2 


Lots about twelye/at Noon, if the Leaſe muſt determine by his Death; che 
ther than be hol Tha! obs Brecon: Fee rl 


' Lord Chancelbr Macelefld had Lord Strifford "well: - 
led thereto; and cited the abovementioned Caſe of Cole verſs 
Bellafis, and ſaid, E a Rent inc © 
dent to a Reverſian that muſt go ſomewhere, (if not to the Ex- 
ecutor, then to the Heir) where the Rent was to go no 
where, unleſs ras + DoS per Feb oy ry 


Wr 06.the Baſin r 
luntary Payment 21 * made, this would be 


ne Executor or Adminiſtrator to the Rent, 
rather than that it ſhould be loſt ; for it would be ſtrange, if 
the Tenant ould. pey the Rent to nons 4 and as that Caſe 
was, the Perſon in Remainder (wiz, the Jointreſs) could have 
— — it a Leaſe at Will, and con- 

2 f ee 


(b) Vide the Act of the 131th G. 2.4% For the more fel Seung he 
reedb 
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Reſolution 1 \EBT upon a The Defendant prayed © of the 
of the Court Condition,' which recited, That whereas the 

of B. R. had afligned to the Plaintiff a Leaſe of a Meſſuage and Bake- 
Promiſe wo houſe in Liquorpord-ſtreet in the Pariſh of St. Andre's Hol- 
reſtrain one born, for the Term of five Years : Now if the Defendant ſhould 
ſelf from not exerciſe the Trade of a Baker within that Pariſh, | 
trading in a the ſaid Term, or, in Caſe he did, ſhould within three Days after 
Placer Proof thereof made, pay to the Plaintiff the Sum of fifty 

made upon then the ſaid Obligation to be void. Quibus Lectis & Auditis, 
a reaſonable he pleaded, that he was a Baker by Trade, that he had ſerved 
"IS; App ee to it, ratione cujus the ſaid Bond was void 


* 


1 in Lav pe he did Trade, nn Where- 
on no rea- upon the Plan demurred in 
ſonable Con- W 


Gderation, or to reſtrain a Man from trading at all 2 
And now, after this Matter had dons ſeveral Times atgu- 
ed at the Bar, Parker, C. J. delivered the Reſolution of the 
Court. wr 
The general Queſtion upon this Record 5, Whether this 
Bond, a ind Reſtrlint of Trade, be Gb 187 18, 
And We are all of inion, that a Conſideration be- 
ing ſet forth in the Condition, which it was reaſonable 
for the Parties to enter into it, the ſame is good; and that the 
true Diſtinction in this Caſe is, not between Promiſes and 
Bonds, but between Contracts with and without Confideration ; 
and that wherever a ſufficient Conſideration appears to make it 
a proper and an uſeful Contract, and ſuch as cannot be ſet aſide 
without Injury to a fair Contractor, it ought to be maintained ; 
but with this conſtant Diverſity, vis, Where the Reſtraint is 
general not to exerciſe a Trade throughout the Kingdom, _ 
we it is limited to a particular for the former 


1 


F 


my — 1 a — 
De Term. S. Hull. 1711. 
= — — 5 ; * * 


ben muſt e void bing of no Benefit to iter Pry and only 


. , as ſhall be ſhewn by and 
he Reſolutions of che Books upon theſe Contracts . 
to diſagree, I will endeavour to ſtate the Law upon this H 
and to-reconcile the Opinions ; in order whereunto, I 
ſhall proceed in the following Method. 
VV, Give a general View of the Gaſes relating to the Re- 
ſtraint of Trade. 
2dly, Make ſome Obſcrvations from them. 
3 Shen the Reaſons of the Differences which are to be 
3 
| ; A v to at 
7 8 Caſes, they are either firſt, of involuntary Con- 
_ — —— a Man's own Conſent ; or Secondly, 
of voluntary Reſtraints by Agreement of the Partics. 2 
In voluntary Reſtraints may be reduced under theſe Heads. 
If, Grants or Charters from 23 
Cuſtoms. 
5 By-Laws, | 
os CEE POO fa | 
I, A new F 
excluſive of all others, and this is void. 8 Co: 121. 
2dh, A Grant to particular Perſons for the ſole Exerciſe of 
any known Trade; and this is void, becauſe it is a Monopoly, 
2 the Policy of the Common Law, and contrary to 
gna Charta. 11 Co. 84. 

1325 r and 
is being 1 or t of Ingenui- 
2 is Hed up by the Statute 1 fac. 1. cap. 3. 

#1 6. to the Term of fourteen Years ; for alber ths Tens 

is preſumed to be a known Trade, and to have ſpread itſelf 

among the People. 
— — CALLED particular Perſ 
it, as are t of ſome Perſons, 

8 who are alled e N 

184 m w are Co. 125. Cro, Eliz. 803, 1 Leon, 

7 142. heb 22 H. 6. 14. 2 Bulſt. — 1 Roll. "us 561. 

„For the Benefit of a Community of Perſons who are 

— edged, but ſuppoſed to uſe the Trade, in order to exclude 

Foreigners. Dyer 279. 6. M. Fones 162. 8 G. 121. 11 C. 52, 

3 „114, held 8 

3 A Cultom may be good to reſtrain « in a parti- 
cular Place, though none are either ſuppoſed or alledged to uſe 

it ; as in the Caſe of Rippon, Regiſter 105, 106. 

Reſtraints of Trade by By-Laws are theſe. ſeveral Ways. 
ifs To exclude Foreigners; and this is good, if only to en- 
ecedent Cuſtom by a Penalty, Carter 68, 114. 8 G. 

125. cr e cri 

is void, 1 Roll. Abr. 364. Ho 


183 


* 1 Bulft, 11, : 80% 
wet But 


D Term. 8 Hill wy 
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But the Caſe in — — 
did not plead a Cuſtom to exclude Foreigners, but on gone- 
rally to malte By-Laws, which was the Ground of the 
tion in that Caſe, © © | 
/ 2d, All By-Laws: made to' cramp Trade in general, are 
void. Moor 576. 2 Inſt." 47.” 1 Bulft. T1. 
-Laws mads ia reſtrain Trade, in order w the bet 
ter Government —. Regulation of it, . in ſome Caſes, 
(uz. ) If they are e Benefit of the ain 
publick —— — Ge. Or for the Advantage 
of the Trade, and Improvement of the Commodity. Sid. 284. 
Rom: 288. 2 Keb. 2, 873, and 5 Co; 62. 6. Which laſt is 
7 r the 1 for bringing all an to Blackwell X 


8 
of Spindle ee By-Law would have been 3 if 
the Reaſons given for it had been true. 
Voluntary Reſtraints by Agreement of che Parties, are either, 
II, General, or 
2dly, Particular, as to Places or Perſons. 
|, General Reſtraints are all void, whether by Bond, Covenant, 
or Promiſe, &. with or withbur Conſideration, and whether 
it be of the Party's on Trade, or not. Cro, Fac. 596. 2.Bulft 
136. Allen 6 
Particular x FI are Aer 1ſt, without Conſideration, 
all which are void by what Sort of Contract ſoever created. 
2 H. 5. 5. Moor 115, 242. 2 Leon. 210. C. Elia. 8ya. — 
98. Owen 143. 2 Keb. 377. March 191. Show 2. (not 
reported) 2'Saund. 15 
Or adhy, Particular Reſtraints are with Ganfidaration, 
; Where a Contract for Reſtraint of Trade appears to be made 
upon a good and adequate Conſideration, ſo as to make it a 
mY erg Contract, it is good. 2 Bull. 136. Rogers 
Tho' that Caſe is wrong as a 
oll which I have cauſed to be ſearched, it is B. R. 
rin. 5 75 1. Rot. 223. And the Reſolution of the Judges 
was not upon it's being a particular Reſtraint, but 
2 particular Reſtraint with a Conſideration, and 
Streſs lie on the Words as the Caſe is here, though; as 
they ſtand in / che Book, they do not ſeem material. 7 
M. Jones 13. Co. Jac. 596. In that Caſe, all the Reaſons 
are clearly ſtated, and, all the Books, when carefully 
examined, ſeem to concur in the Diſtin&ion of Reſtraints | 
general, and Reſtraints particular, and with, or without 


- . 


Conſideration, which ſtands upon very good Foundation 3 
r 'a man a valuable Confidera« 


5thly, That fince Actions upon injuri- 
arum, it has been always held, that ſuch Actions will lye for a 
Man's ings Trad contrary 19 Caſtor, or his own Ages: 
ment; for there he uſes it injuriouſly. 
ehh, That where the Law allows a Reſtraint of Trade, ie 
is not unlawful to enforce it with a Penalty. 
Th, 7 Thatno Man can contraftnot to uſe his Trade us all 
8th 


That a Reſtraint is not good without; 


Thir ſed to 1 
eee den | 

I, With Reſpect to involuntary i 
188 24); Wich Regard to ſuch Reltreine us are voluntary. 

As to involuntary Reſtraints, the firſt Reaſon why ſuch of 
theſe, as are creme by Grants and: Charters from the Crown 
and By-Laws, generally are void, is drawn from the 
ment which the Law gives to Trade and honeſt „ and 
that they are contrary to the Li of the Subject. 17 

* Another Reaſon is drawn Charta, which 

by theſe As of Power; that ſays, Nullus 

liber bomo, &c. diſſeiſetur de libero tenemento vel" hbertatibus, 

vel liberis conſuetudinibus ſuis, &c. and theſe Words have been 
always taken to extend to Freedom of Trade. 

But none of the-Caſes of Cuſtoms, By-Laws to enforce theſe 
Cuſtoms, and Patents for the ſole Uſe of a new invented Art, 
ve within any of theſe Reaſons for here no Man is abridged 


—  ——— 


| Ss 5 LS 9 2 I 


Be Term. 8. Hill 1 1711 


Trade and Induſtry 


—ͤ— — 


ao, or difleied of his Freehold; a Ouſtoin'is Ler 


hci; and Foreigners have no Pretence of Right in a particular 
Society, exempt from the Laws of that ; and as to new 
invented Arts, no Body can be faid to have a Right to that 
— 
ſonable Reward to Ingenuity and uncommon 

I ſhall ſhew the Reakin'of the Dillerences in W 


— A 


uf — be true Reaſon of the Difulowance of 
— ng 
N —— R 
of the Poſſeſſion of his Frechold, he may 
away at his Pleaſure, 
. 2dh, Neither is it a Reaſon againſt them, that they are con- 
trary to the eee by his 
own Conſent, for a valuable Conſideration, part with his Li- 
eee ee ane 
his own Lands. F. Jones 13. Mich, ee 57. 
any of theſe are at any Time mentioned wh to 


Had of v — Rell they are to be taken 
neral Inſtances of the Favour and Indulgence of the aw — 


=P | —— that 
tan, i — a 2 in an they ws ain 


All the Inſtances of Conditions againſt Law in a proper 
Senſe, are reducible under one of theſe Heads. 


Either to do ſomething that is Malum in ſe, or Malum 
os of Pan 1 Inſt. 206. # 


2dy, To omit the doing of ſomething that is a Duty. Palm. 


172. Hob. 12. Norton verſus Sim. 

dy, To incourage ſuch Crimes and Omiſſions. Fitzberb. 
tit, Obligation, 13. Bro. tit. Obligation, 34. Dyer 118. 

Such Conditions as theſe, the. . _ 8 
out any Regard to Circumſtances, defeat 
1 — — and 
therefore, as in 1 Inſt. 206. a Feoffment ſhall be abſolute for 
an unlawful Condition, and a Bond void. But from hence I 
would infer, 

ff, That where there may be a Way found out to 


the Condition, without s Breach of the Law, it ſhall be good. 
1 12. Ov. Car. 22. Perk. 228. 


"MN That all Thin bited W, be reſtrain- 
2 Tak er ver pr Ker 

not being againſt Law, in a Senſe, as being nei- 

ther Mal in Je, nor Male fd, an and the Lay allowing 


\ 


it, or give it 
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from them, I/, to the 
and the Subſiſtence of his 


rr Trade, 
are perpetually ing vantages in 

and to reduce it into as few Hands as poſſible; as likewiſe 
from Maſters, who are apt to give their Apprentices much 
Vexation on this Account, and to uſe indi 


191 


out any Benefit to the other. 0 
— Contracts by an Action. See (a) Puff. lid. 5. c. 2. 
ſeck. 3. 21 H. 7. 20. | le 


90 Rep. 77. Mich. 7 Ed. 3. 65. Allen &7. ö Gl. 1 
a 


But here it be made 9 
be 


waſh their Hands, or change their Linen, for ſuch a 


as 4 , 


tend to no Conſequence, when put in Execution, + 


has Rep. 


(a) The Inſtances there mentioned are, tat if any ſhould agree not wo. 
ume, there could be no 
need to trouble a Magiſtrate on the Breach of ſuch Agreements, which would 


3 * _ a at... Mt... Dat. tte 8 — — = as. 2. MM 14 
1 1 * . _ 
1 S. Hl. 1711 
= 
d A.. _ 9 ol 9 As. — — 
: * a e 1 


1 


. 4 * *\ * wes . 
* De 7 erm. S. Hill. 1 711. 


* — 


— 


"Reſp. I do not ſee why that ſhould not be ſhewn by Plead- 
ing; though certainly the Law might be ſettled either Way 
without Prejudice; but as it now ſtands, the Rule is that 
pears, may be either good or bad, the Law preſumes it prima 

I/, In Favour of Trade and honeſt Induſttx. 

2dly, For that there plainly appears a Miſchief, but the Bene 
fit (if any) can be only preſumed; and in that Caſe, the pre- 
ſumptive Beneſit ſhall be over- born by the apparent Miſchief. 

Zaly, For that the Miſchief (as I have ſhewn before) is not 

i 4thly,; There is a Sort of Preſumption, that it 5 
Benefit: to the Obligee himſelf, becauſe, it being a general Miſ- 
chief to the Publick, every Body is affected thereby; for it 
is to be obſerved, that tho! it be not ſhe wn to be the Party's 
Trade or Livelihood, or that he had no Eſtate to ſubſiſt on, 
yet: all the Books:condemn thoſe Bonds, on that Reaſon, (viz.) 
as taking away the Obligor' s Livelihood, which proves that 


192 


the Law preſumes it; and this Preſumption anſwers all the 


Difficulties that are to be found in the Books. 

As I/, That all Contracts, where there is a bare Reſtraint 
of Trade and no more, muſt be void; but this taking Place, 
only where the Conſideration is not ſhewn, can be no Rea» 
ſon why, in Caſes where the ſpecial Matter appears, ſo as to 
make it a reaſonable and uſeful Contract, it ſhould not be 
good; for there the Preſumption is excluded, and therefore the 
Courts of Juſtice. will inforce theſe latter Contracts, but not 
the former. 10 A 0 | 1 15 

adiy, It anſwers the Objection, that a Bond does not want 
a Conſideration, but is a perfect Contract without it; for the 
Law allows no Action on a Nudum pattum, but every Con- 
tract muſt have a Conſideration, either expreſſed, as in Aſump- 
its, or implied, as in Bonds and Covenants;; but theſe latter, 
tho' they are perfect as to the Form, yet may be void as to 
the Matter; as in a Covenant to ſtand ſeized, which is void 

2 a Conſideration, tho it be a compleat and perfect 

Za, It ſhews: why a Contract not to trade in any Part of 
England, tho with Conſideration, is void; for there is ſome- 
thing more than a Preſumption againſt it, becauſe it can never 
be uſeful to any Man to reſtrain another from trading in all 
Places; tho it may be, to reſtrain him from trading in ſome, 
unleſs he intends a Monopoly, which is a Crime. 

4thly, This ſhews why Promiſes in Reſtraint of Trade have 
been held good; for in thoſe Contracts, it is always neceſſary 
to ſhew the Conſideration ; ſo that the Preſumption of Injury 
could not take Place, but it muſt be governed by the — 
| tter 


* 
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19 


| ſolutions, but even all the Expreſſions that are uſed in uf 


6 


Matter thewn..- . . 


Books inv-theſs Caſes; it at leaſt” Excuſes the Vehemente" of 
Judge Hal in 2 H 5. Fob. qiinto;; for ſuppoſe, (as that Caſe 


ſeems to be) a poor eaver, eng 1 
Loſs, ſhould i a Fr ef Paſſion | 
againſt his Trade, and declare, that Welt ber foo it any 
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more, Cc. at which Inſtant, ſore defigning Fellow ſhould 

work him up to ſuch «'Pitch, as, for a trifling Matter, to give 
a Bond not te work at it again, and rds, when the 
Neceſſities of his Family, and the Cries of his Children, | 
mung Cn COLT of che Forfitu 4 
and put the Bond in Suit ; I muſt own, I this ſuch a Piece 
of Villany,-as is hard wo fiid's' Naas for'; and therefore can- 
not but approve of the Indignation that Judge e expteſſed, tho” 
not his Manner ( 4 — Surely it is not fit that 
ſuch unreaſonable miſchievous Contracts ſhould be countenan- 
ced, much leſs executed by a Court of Juſtice. * | 

As to the general indefinite DiſtinQtion made between Bonds 
and Promiſes in this Caſe, it is in plain Words this, that "the 
Agreement it ſelf is" good, but when it is reduced into the 
Form of a Bond, it immediately becomes void; but for what 
Reaſon ſee 3 Lev. 241. Now a Bond may be conſidered two 


Tres 


Ways, either as a Security, or as a Cornpentation and 


I, Why ſhould it be void as a Securi ? Can a Man be 
bound too fat from-Hhlkuj an Injury? which” I have pro 
nn to be. 

, Why. ſhould it be void as a Conipenſation ? Is there 

3 why Parties of full Age, and capable of contract- 

ing w not ſettle the Quantum Damages for fuch an In- 
Brut. Lib. 3. c. 2. 4. 

t would be very lte, that the Law of "England that'(b) 
delights ſo much in Certainty; ſhould make a Contract void, 
when reduced to Certain 8 was good, when looſe and 


uncertain; the Caſes in. 7, 191 and alſo Show. 


arth's Rep. 
2. are but indifferently reported 1 by the 
9 


build u 
1 Ohe e 
red; but in gn it only the Damages. 

Reſp This Objection holds equally againſt all Bonds what- 


: Os, Another Objection was, that this is like the Caſe 
of an Infant, who may make a Promiſe but not a Bond, or 


that of a Sheriff who cannot take a Bond for Fees. 2A 


(a Hall expreſſed himſelf thus: A ma Intent vous purres aver demurre 
* que le Obligation eft void, es que le Condition eft encountFe Cummos Ley, 


= Si le Plaintiff, fuit icy, ill irra al priſon tan ; il uft fait Fing 


1 


* 
ee hoe. — * * 
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| Reſp. The Caſe of an Infant ſtands on another Reaſon, (viz) 
a general Diſability to make a Deed ; but here both Parties are 
capable ; neither is it the Nature of the Bond, but meerly the 
Incapacity of the Infant, which makes. a Bend by him void, 
fince there a Surety would be liable, but it is otherwiſe. here. 
Alſo the Caſe of a Sheriff is very different; for at Common 
Law he could take nothing for doing his Duty, but the Sta- 
tute has given him certain Fees; but he can neither take more, 
nor a Chance for more, than that 0 Sd, 5 

3 Object. It was further objected, that a Promiſe is good, 
. 3 void, becauſe the former leaves the Matter more 
at to be tried by a Jury; but what is there to be tried 
by a Jury in this Caſe? | TI | | 
Rep. II, It is to be tried, whether upon Conſideration of 
the Circumſtances the Contract be good or not? and that is 
Matter of Law, not fit for a Jury to determine. 

2dly, It is to aſcertain the Damages, but Cui bono (ſay they) 
ſhould that be done? is it for the Benefit of the Obligor ? 

Rep. Certainly it may be neceſſary on that Account, for 
theſe Reaſons: | 


, A Bond is a more favourable Contract for him than a 196 
Promiſe; for the Penalty is a Re- purchaſe of his Trade aſcer- 
tained before-hand, and on Payment thereof he ſhall have it 
again; he may rather chuſe to be bound not to do it under a 
Penalty, than not to do it at all. | OY 
2d, However it be, it is his own Act. Ro IE 

, He can ſuffer only by. bis Khevecy, .und farely Cones 
of Juſtice are not concerned leſt a Man pay too dear 
fe bios Boon. | F TE | 1 

„Reſtraints by Cuſtom may (as ve proved in- 
forted with Penalties which are — without the Party's 
Conſent, nay by the injured Party without the Concurrence of 
ORC + & £79 then a fortior; he may bind himſelf by 
a Penalty, | ; | 
 Objed?, It ma be objected, that a falſe Recital of 
Sn ee a Man to an In- 
convenience, which the Law ſo much la to prevent, 

Reſp. But this is no more to be preſumed than falſe Teſti- 
mony, and in ſuch a Caſe, I ſhould think the Defendant might 
aver againſt it ; for tho' the Rule be, that a Man is 
from averring againſt any Thing in his own Deed, yet that is, 
2 it to be his Deed, for where it is void, it is othet- 

© 


— - _—_ 


wile, as in the Caſe of an uſurious Contract. | 
The Application of this to the Caſe at Bar is very plain: 
Here the particular Circumſtances and Conſideration are ſet 
forth, upon which the Court is to judge, whether it be a rec- 
ſonable and uſeful Contract. | 
The Plaintiff took a Baker's Houſe, and the Queſtion is, 197 
whether he or the Defendant ſhall have the 1 


De Term. S. Hill. 1711. 


Pr on both 
| "Whatuni ths th more reaſonable is, that the Reſtraint 


accordingly ; and if u than k penn 
honeft Contract, «cutie tbo malt, 
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Caſe 45. Nichol * WES 


Lord Reeder MOH acifon ſcifed in Fee deviſed Lands to his Wife 


Mary for Life, Remainder to his Son Thomas Fackſon and 
2 Vern.'686. his Heirs ; provided, that if the faid Thomas Jackſon ſhould 
Legacy gi- die without Iſſue of his Body, then he gave 100 l. a-piece to 
Man' dying his two Nieces A. and B. to be paid within fix Mon after 


oe Te. the Death of the Survivor of the ſaid Mother and Son, the 


ſue; the Perſon who ſhould inherit the Premiſſes; and in Bt of 
Man die Payment, as aforeſaid, then the Teſtator deviſed the Lands to 
1 Kh the Legatees for Payment, and died. | 

within ſix Months after died without Iſſue: The not due, it not being intended to 
ariſe upon any remoter Contingency than the Man's dyi without Ifſue living at his 


The Teſtator's Wife died, and the Son Thomas 

Au Mer leaving a Daughter, which Daughter, within the 
Months after the Death of her Father Thomas Jacl- 

| ſon, died alſo without Iſſue; the Bill was to have the 200 J. 
_ for the «x; PO: 1 

t was urged, That Thomas Jactſon left Iſſue 
at the Time of his Death, yet when King ef: Uſe Kring. 
Iflue, then did Thomas Fackſon die without Iffue ; that if a 
Man ſhould deviſe Lands to A. in Tail, and if A. died without 
Iſſue, then to B. if A. ſhould leave Iflue, and that Iflue ſhould 
afterwards die without Iflue, B.'s Eſtate would Pong. com- 
mence. So if a Rent were limited to commence u 
in Tail's Dying without Iflue, if Tenant in Tail! Ei th 
afterwards * without 2 the Rent muſt commence; and 
it was ſaid to be the ſtronger, in regard, in this Caſe, here was 
a Death without Iſſue within fix Months after the Death of the 
Survivor; (/cil.) the Iſſue of Thomas died without Iflue within 
ſix Months after the Death of Thomas her Father. 

Vernon & Cur cont” : Thomas Fackſon is not by — 
made Tenant in Tail, but continues Tenant in Fee- ſimple; fo 
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2( 


on this Contingency, (il. 
this ſhall be taicen 202g 
Iflue living at his Death; for, in common Parlance, if J. . 
intended that the Teſtator deſigned, whenever there ſhould be 


conſequently there was Danger of a Perpetuity, 
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that this bs wot Ti the Thema of Meg, Ly & oped, 
that in caſe of Limitation of Eſtates, in Conſtruction of Law, 
- whenever there is a Failure . died 
leaving Iflue at his Death, yet from that Time J. S. is dead 
without Iſſue. © 2 3 a —— 


of J. S. tho 


ui. * 


But where a Legacy is given by 


leaves Iſſue, he does not die withqut Iſſue; and it cannot be 


to the Daughters with reſpe& to their 
| has" wi in EIS 
Etate being « Fee, no Recovery coll be thereof, 


— — EI IENEY 


caſe 46. 
Lord Keeper | 
Harcourt. 


Salk. 416. 
One ſciſed drenz and dæwiſed his gre iv Lai to i poager Chi Tall, 


in Fee owes 


Hume wk — 


INE del dai Fee, owed N 
and b Will gave ſeveral Legacies 


Debts by Bond, and deviſes his Lands to his Heir in Tail, and gives ſeveral Lenin after 
which e die karing the Heir his Exvewo The Heir with the perſonal Eſta — aphmg 


which Means there are not Aſſets to pay the Legacies ; the 


> why n Otherwiſe had the Land 
e "I. 


(a) 25 Ooh, 


I712, 


The eldeſt Son 88 likewiſe Executor) had paid the 
ever Ne wort 157 and now the Legatees brought 
their Bill, praying tha r they might ſtand in the Place of the 
Bond-Creditors, and be paid out of the Lands deviſed to the 
eldeſt Son, the late Statute: : 
made the Deyiſe void as a gainſt Bond-Cteditors. 

And this Cauſe being Fl before the Maſter of the Rolls, 
his Honour declared, he would marſhal the real and. perſonal 
Aſſets, in ſuch Manner, as that the Debts and ſhould 
both be paid, (uix. ) the Legacies out of the perſonal, and the 
Bonds ont of the real Eſtate, and that as the Bonds had been 2 
paid by the Executor out of the perſonal Eſtate, fo the Lega- 
tees ſhould,” pro tanto, ſtand in the Place of ſuch Bond- Credi- 
tors, and be paid out of the real Eſtate. 

But from this Decree there was afterwards an Appeal (a) 
to the Lord Keeper, before whom it was 2 — the Solicitor 
General and Mr. How, that theſe youn 
vided for by other Land deviſed to > ow. and that, in in 


the cies were to be charged u EROS 
eee be left deſtitute. Sis 


That it was as much the Intent of the Teſtator, that the De- 


viſee ſhould have the Land, as it was, that the ſhould 
have their Legacies ; and therefore the one not to be favoured 
more 


fraudulent *Deviſes having 
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2C 


20 


. the other r 
= et ee Ke gg g.. 
Ones; that if in this'Caſe, the Deviſe 


. Tears to the Heir, he ſhould have kept 


that, without having it made liable to the 


tel by the Will? 

the Statute of fraudulent Deviſes was intirely out of the 

Caſe, in regard there were no Creditors, 4 pad 2 peter 
never made to help Legatees. 

Theſe Reaſons ſeemed to have great Weight eight with 

Keeper, who ſaid, it would have been a ; "WF different 

had the Lands been ſuffered to deſcend in ee ; whereas the 


203 > Vernon” on the other Side infiſted, That the 701 


not ſurrendered, were deviſed to them, the Court 
oh he e eee 9 

Sed per Cur”, Here it appears the younger Children are other- 
wiſe provided for. 

Vern. The Caſe might have been Different, if the Teſtator 
had deviſed his Land to his eldeſt Son, exempt? from the Pay- 
ment of his Legacies ; but thoſe Words bei omitted in 
Will, - the Statute againſt fraudulent Deviſes 9M 169d 
deviſed with the Bonds. 


But by Lord Keeper, there being no Debts, the Statute | is 
out of the Caſe. 

Then it was inſiſted, that EE dl ny the 
ſame Perſon was Heir, and Executor, ſuppoſe they had been 
different Perſons, (viz.) one Perſon Heir, and another Exe- 
cutor, and the Bond-Creditors had ſued the Heir, and recover- 
ed their Debts out of the real Eſtate, the Heir ſhould clearly 
have had no Remedy; and there was no Reaſon that the Heir, 
when made Executor, ſhould alter the Caſe, by his partial Ap- 
plication of the Aſſetts. 

However, Lord Keeper inclined, that the Heir being Devi- 
ſee in Tail of the , the Legatees ſhould have no Reme- 
2 to come upon the real Eſtate in the Place of the Bond- 

itors ; but ſaid, he would reſerve that Point; and in the 
mean. Time, would direct an Og of the Perſonal 2 


which, for ou  ppearech, 0h t be ſufficient to pa 
pm pales yo ebts ; iſe. ordered, 2 0.06 
204 = ſhould be ſearched, A L bod Rader 
againſt the Heir in ſuch Caſe ? 


Was, chat 


and ſhould the Heir be in a worſe Caſe, in reſpect of Lands of e 
Luberitance deviſed to him, than if he had only claimed a Gt·- 


Gift in Tail to the Heir was a Specifick Deviſe, and, as a- 


+ EE aS% 


gainſt Legatees, to be favoured” equally — r 5 ien ict eu 


Children were in nature of Creditors, and in Caſe 7 


M m After: 


e ** Bire ( elend 


a) Which 
re ft. 67 of. Herne verſus Meyrict 
So though 1122 


adjonsned.. for — 


will marſhal — 


8 + } . 4% 
«4+ * 4 I 
2143 T0 {+1 cit #4:? 


e e, 02.5 2 EF Diſber. — 
per 1 

22 72 IELIAM Biber Was 4 Aeerde e Ss, and hag 

of London bs fon Ati but had an only Brother the 


ſignsa Note, Pfaintiff. 1 
ohn himkelf indebzedin 3 . 755 
owns himſelf i in to 

it; the Freeman keeps this Note always in his own C Cuttody, and on his Death it s (und 


among his "Or, Adjudged a e as a Natter intended, and not Peres. 


_ William” Dj, N, (thavght'nd ways indebted to the Plain: 
Brother) 15 ok under his Hand dated 24 Prin 
1707, promiſed to Pay * the Plaintiff Sooo. but the 
knew nothing of it. 
The Note was kept by William Di// in hi ben Cuſt, 
and, at his Death, was found among 

"April 1708. Wilfam Diſber 5 with Elizabeth 
Thomas, ala E of 291 U. 14 6. 10 d. per Amun, 


upon Bankers (ick are eſtabliſh by A& of 
e and er a Fr Annuity redeemable by Par- 
lament, and are there go to Executors) and being alſo 
ſeiſed in Fee of Lands of 6 per Annum, in Houghton in Bed- 


fordſtire, previous to his fait Marriage, and in Conſideration 
One ſettles thereof conveyed over his Lands to Truſtees and their _ to 
Land, on his the Uſe of himſelf for Life, Remainder to Truſtees to preſerve 
Marriage, contingent Remainders, Remainder of Elizabeth his intended 


| on Wit Wife Tor her Life, Remainder to the firſt, &c. Son 9 the 


er Marat in Tall. Male fuccefliy \ Remainder to. the Daugh- 
. the Marri- ail, Remainder to himſelf in Fee; and, 4 of 

_ ye = his. Annuities to the fame Truſters, did by an 

Or. and Deed, bearin ye os Dons dechire the fame to be in Tru, 

— that the T y and apply the ſaid year! 

Bankers ties, to ſuch PE © be intitled to the Profits of the 


N Land ſo ſettled as aforeſaid ; and in Caſe the Princi Foley 
05 — be in, according to the Act of Parliament in that behalf 
Eſtate) to made, that then the Truſtees ſhould lay out the Monies in the 


the Aﬀets in r ww 
Favour of a Simple Co | (generally ſpeaking) in Favour ayour of a Legat, yet 
where ſuch Legatee.js 4 uniary: wg not be relieved by K K. hung | 
EE Rs the Land; Lan ine Hans fs Dots rat, 
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Truſtees, Purchaſe of Freehold or Copyfol Lands to be ſettled to the 


and declares ſame 
che Profits Uſes. 


thereof to go to the ſame Perſon, as 8 would be intitled to the Land; and if 
the Annuity ſhould be redeemed * liament, the Money to be inveſted in Land, and to be 
ſettled to the ſame Uſes, and dies. eſe Annuities and Bankers Aſſignments, after the Wife's 
Death, ſhall go to the Heir, and not to the Executor, 
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2 Wil ll e ier be dud mala e Na g in e 


he bad given ſeveral Legacies and Bequeſts, (all 
= 5 had 


Taft e 


On a Bill — _—_ Plaintiff Jobn 
and Heir, 


was decreed, Sa te yk = 
ment, were as 4 
when paid in, to be inveſted in in dae de N as 
Fee-Simple Lands were above ſettled , 


d Wi n tn hee mn Ede r Dn Anguities 


206 ae pov ar Mo 


onal Eſtate, 
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in Chancery to repeal the Charter by — 

ſeptimo Anne Regin. Whereupon Iſſue being "js 

and the Record tranſmitted into the Crown-Office of the La 

Bench, in Trinity-Term undecimo Anne, the Cauſe was "ied 
at the Bar of that Court. wm a 
7 Points in Iſſue were, 

ft, Whether one _— e Smith was dal ects Bll 

905 25th of ember 170 r 

24h, Wh there were a Bailiff and (i. e. a 

Corporation) in Being at the Time of granting this Charter? 
dly, Whether that Corporation re this Charter ? 
he Caſe upon Evidence was, in Subſtance, the fame with 
the State of it in the printed Sheet: The two former were the 
NPE 2 1 the Proof upon them was in ſhort 

As to the firſt Point, it appeared, that by the Charter of 
Fac, 1. all the Burgeſſes (as well Common, as Capital) had a 
Right of votin in the E Election of a Bailiff, and that a Bailiff 
might be choſen out of the Burgeſſes. 

E ͤ par, er mite 
he was elected after the Invalidity of King James II. 's Char- 
ter was publickly known and acknowledged ; and that the 
common Burgeſſes qualified under the old Charter were then 
admitted to vote, which had not been done from the Time of 

accepting Ting g James II's Charter, to that Day, and that Smith 
had the Majority of thoſe Burpeſſes ; but it appeared, that one 
Coldwell the Bailiff for the Time being, who preſided at this 
Election and took the Poll, was in by Virtue of the void 


— 


1 "* | * ASH 
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Charier and tha be ws never fo much 6s « common Burge 
unjler. the old Charter 08 Wir 
That he acted will fourteen Capital 'Burgeſſes, which -is, 
the Number appointed by the void Charter, and that the Bur- 
geſſes qualified by that Charter {rr et 
3 with thoſe qualified by the old. * 55 Aug 0 
; A to the ſecond Point, it the Char- 
e the Bailiff . 
do all Cern Ads . eee 
That upon the Death, of Vacancy: — of the Capital. 
Burgeſſes, the Charter appoints that Capital” 
vel Major pars corund, (hall cans ons; others within fi 


Viakancies for theſe txpertty-two Years laſt, paſt, and. 
Time of granting the Charter of her preſent, Maj 
was only one Capital Burgeſs in Being (v/z. one & 
2 Charter of King James 
n this Evidence ſeveral ions in ing 
| ': As to e Election, w that — not be taken 
3 Act done — ys Direction of the illegal 
Bailiff by Virtue of the Charter of King James the Second, 
and conſequently void; the old Burgeſſes having ſubmitted 10 
be called by that Bailiff, god ripe promiſcuouſly with the O= 
I— — | the Chart of King 9. ; the 
» to er ames 
Firſt, Lemſs Ip >. Oy pee doin. e 


but ones "# 
—_ Capital Bu - bei an integral Part of the 
n fo being arg. bb fo 
Giſt without them na rr loin be diſſolved ? 
After ſome Debate at the Bar, the Counſel fur the Defen- 
dantsiprayed a: Spatial Verdict, and the Chief Juſtice, in ſum- 
p the Evidence, directed the Jury to reſeryetheſe Points 
8 — Moment! to be determined with- 
ou 9 Duſpates ariſing thereupon Doe 
u $133 0s iet / i a ; Homrlt anti wh 

- Parker; Chief Juſtice, ſaid, that of. Smith. to be 
Bailiff ſeemed to him to be made under ondary Charter, 


e 
— 
12 


and that it could not be under any other; that Caldwell,yras 
Bailiff under that Charter, and all the Vaters ſubmitted. to his 
not nl appt 


Authority, which the ed Burgeſſes 
but to have n t. and 
Others 3 with Them; that it was a particular: F ow. 
ven by the „and, in 804. ee — 
Wroth vetſus Mig 4 Re ent from the 
Caſe of electing Members o ——— had been men- 
tioned at the Bar) for. there they all come 3 Pretence of 


the ſame Right, and by a . Authority | Wehe. bs b 


ä —— 


Ann. 
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But g Smith was eee 
or Bice: to wear him in, nei Baila nor Recorder, 
the Charter of Ki „Tous the Firſt ; for Coldwet was not ſo 
—— n 

is efcctoully as if be had been Baikf of another Town. 

| To make him a Baibi d Fatt, he maft have been in under 
| hy dorm tution; whereas he was in by a void one, and had 


by the old Charter. 
As to 3 Lordſhip faid, he could not 


think it within the Intention of the Charter, which 
the Vacancies of the Capital Burgeſſes to be filled up wi 


teen Days, that twenty-two Years ſhould be ——— 
rill theſe were all extinct to one Man, and — 


Power of all the reſt. 
As to the third, He thou 


ment, whether this N ſubſiſt without 


Queſtion of great Mo- 


efſes, they being made neceſſary to all corporate Acts 
ral] col A 858 think the tion were diſſolved for 
want of Capital Burgeſſes, but - whether they could 


Act; that it was not material whether Coldwe! was a - lawful 


Bailiff, or not ; for that the might, upon their Char- 
ter-day, chuſe a Bailiff, 1 none then in being, nor 
had been for twenity Years before ; not like the Caſe of Wroth 
and Wigs, for that was of a judicial Au 


(a) Eyre J. thou the third Queſtion 
(vix.) ether, ration loſes one of its integral Parts, 


it be not diflolved ? ph 5 Rol. Abr. = 14. tit. Corporati- 


ons ; the Caſe of a Corporation Brothers and Siſ- 
vers, 


$ 


As to the ſecond Queſtion, he ſaid, that when a Corporation 
lapſes the Day of ch its Head, the Royal Authority muſt 
interpoſe ; and in the Interim, the Operation of it ceaſes. That 


. 

for ſeveral Years. 
That if Smith was choſen in Exccutio-of the Charter of 
8 tho' at an Aſſembly not under that Charter, he was 
by Virtue thereof; that it was held in the Caſe of the 


Devizes, that a Mayor for the Time being, is neceſſary 
Devoe that « good Ma 


Notwithſtanding the Court was ſo 


doubtful in theſe Points, 


= wore, however, very clear in them; and about three 212 


next Morning gave a privy Verdict, by which 
they found all the Iflues generally for the Queen, and affirm- 
dy e n 1 — 


r t Obſtinacy. 
Defendants came and moved that th 2 
ge e Def theſe two Points: 


Note ; Mr. B in- 
allet with ore 3 — oat radar ati 


if, 


Where the 
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in Ver- 
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Jury had found Matter of Law, and con- 


— —— 


4 


— 


i 
5 
- 
: 
b 
E 


| 
: 
1 
: 


5 
4 
75 
1 1 
8 
5 8 
8 
3 
3 | 
111 
lf 
32 


£ 
E 
2 


if, 


wary to 


FA 
— 


HAH IEZSD þ 4 
ly 2 

1 BI pat Ef 

2. 111 


— 


. 


1512 


111140 


2245 * 
Fi 1415115 5 


A 


— — — ö -w — — ͤ— můũ— ͤ —— . 
" * . . £ » X. 29 
De Term. S. Michaelis, 171 


LT OO. 


An ͤmoſt . Caſes, even where new Trials; after Trials at Bar, 
have been denied, the Judges have aſſerted the general Right, 

and one Reaſon why we do not find this Practice more. anci- 
ent, may be, that there are no old Reports of Motionsss. 


* 
, - 


Eyre J. I do not find the Reaſons for new Trials confined 


10 Miſdermeanors for which the Jury may. be fined ; the Caſe 


of Wood and Gunſton was: not ©. 20571 DM 
But if a new, Trial ſhall be granted in a Caſe here the Jury 
have done wrong, in a Matter which is properly undet their 


Cogniſance, I cannot ſee any Reaſon why it may not be done 
in Caſes where they take upon them to determine Matters not 


within their Cogniſance. Vide 1 Sid. 1 he - Sqft 156; 
The Counſel for the Queen inſiſted, — this Verdict being 
ſet aſide for a Miſbebaviour of the Jury, and not any Fault in 
the Proſecutor, Coſts ought to be allowed. 


adjourned the Conſideration of that till the Michaelmas Term 
following, for the Advice of the other Judges. 
Accordingly in Michaeimas Term (4 Nov.) this Point was 


argued before all the Judges of England at Serjeanti-Iun in 


Niet - reet. mn hee 4] er e eee 
Setjeant Pratt pro Def . By the Statute of the 4th and 5th 
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But the Court ſaid, there was no need of entring into that | 
Queſtion, till the Matter of the Venire was determined; and 


of her preſent Majeſty for the Amendment af the Law, this 


Henire ought to have been awarded de corpore comitatüs. 


This is 2: Caſe within the expteſs Words and Intention af 


the Act; The Words are, That from and after the firſt Day 
£5,,of Trinity Term, every Venire facias in any Action or Suit 
in any of the Courts at Veſtminſter, ſhall be awarded of the 
Body of the proper County; and this is a Suit in the Court 
of Chancery in Order to repeal the Letters Patent of the th 
the praſent Q ,ẽ ũ . ie lt ne 
Neither is it leſs within the Intention and Miſchief deſigned 
to be prevented, as appears moſt plainly from the Preamble, 
which recites, , That whereas great Delays do frequently hap- 


ei pen, by Reaſon of Challenges to the Array of Panels of Ju- 


te rors, and to the Polls, for efault of Hundredors, for Pre- 
vention chers. Ge. Now this is a Proceeding to which 
that Miſchief extended; for at the Trial there might have been 
a > are» to the Array, for want of Hundredors, s. 
That chere may be ſuch ai Challenge in the Caſe of the 
Crown, is hat cannot, I think, be denied; for if the Sheriff 
be commanded to return a Jury de vicineto, and there is not 
any Hundredor upon the Panel, he has not obeyed the Com- 
mand of the Writ, and the Challenge is for his Default. 
3 Keb. 740. In an Infortnation for Perjury, a Motion was 
made, that the Defendant might not challenge for want of 
Hundredors, and it was — ; becauſe the Subject would 
thereby be ouſted of a Privilege to which he is * 


Law. 
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mentioned; but that Rule catinet affect this Calb, for hes 
Crown had no Prerogative : It was liable to the Inconveniences 
recited in the Preamble, as well as the gu anc then furcly 
t not to be debarred of a Shape im R 

The Intention of this Act may be further e from the 
next Clauſe, — DO IEG IS 
it to extend to Caſes of the Crown ; "ol Pale ee 
A „Indietments and Proſecutions: on Penal _ 
Occaſion could there have been for that Exception 


it 


the former . CronwOARg In GNf- 
But, I think, it deſerves to be conſidered, whether this Proſe- 
eution be properly a Suit of the Crown or not It feerns to be 


no more than a Contention between two 
the Letters Patent granted to one Side, or thoſe Ho, 1 
other, ſhall prevail?” Both are contending for 4 
and the Crown is perfectly — — 
SS 
here can be no Jn Puniſhment for the Uſurpation, 
n ee Nati of Warranto's,” © 
Sir Pere. Ring: The Words of this Act are ag general and 
ve as poffible, ** Every Fenire fatigr for the Td 
any Iſſue, in any Action or Suit“. | 
 , That there might be Challenges both to . and 0 

the —— in the Caſe of he Crows, appears 8 
And this Statute is made e NCR 
Caſes where it might poſſibly happen before, ſome few orily 
being ame, Bat in che preſent Que, Mr, At- 
torney General is contending for the Crown, 1 hall ne 
have the Benefit of very uleful and advantageous Law ; 05 
is like a Man's Difabling bimſelf. Ef. 8:8. pro. 

I know no Inſtance in the Law, where the Crown i erclud- 
ed out of general Statutes made for the Benefit" and Advantay 
of Proſecutors. The Caſes, wherein the Crown ix held not 
be bound, are, where it would otherwiſe be debarred of 
precedent. Right or Prerogative; but in the Caſt" at Bar, the 
Crown was before this Act in the fame Condition wich the Subs 


90 jet 3 
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ject; and I it will a „that this is not Placitum Co- 
— but — Civil Action brought in the Name of the 
: Crown. See Sir Oliver Butler's Caſe, 2 Vent. 344 « 3 Lev. 
(% 6 Mod. 220. In Mr. Brewfter's (a) Caſe, Holt C. J. ſaid, this was 
229. 2 Writ of Right. | 7 Uni 
Tho' taking it either Way, viz: as a Suit of the Crown, or 
of the Subject, this Venire is wrong, and if ſo, we are in the 
only Method to take Advantage of it: The Sheriff has done 
his Duty, and obeyed the Command of the Writ, and therefore 
we could not Challenge the Array, but come to the Court to 
quaſh it: Challenge is for the Default of the Sheriff, where the 
Writ is right, Qs ing is for Error in the Writ it ſelf. 
Mr. Salteld: The great Objection in this Caſe is, that the 218 
Act of the 4 5 Anne is a Statute of Feofails, and that there- 
fore this Caſe is not comprehended within it. 
This Act of Parliament confiſts of diſtin& Branches, which 
are ſeparate. Laws; ſome of them are Statutes of Teofazls, and Y 
others Statutes alterative of the Common Law, and the Clauſe, : 
upon which this Queſtion ariſes, is of the latter Sort. 
Statutes of Jeofarls concern ſuch Faults as would vitiate the 
J nt, and make it erroneous, if given, and are to enable 
_ to amend ſuch Faults, or to overlook them, and to 
| give Judgment notwithſtanding, _ - '1 4 9; 
| Ihe Clanſe, about Yenire's is not of this Nature, but is an 
= intire Alteration of the Law in this Particular, making that to 
| be right now, which was wrong before, & ſic vice verſd, 
Statutes of Jecfails make no Alteration in the Law ; for the 
ee eee eee 
provide a Remedy, may not CC d 
ebe chief Reaſon why the Statutes of Feofile — been 
held to extend to the Crown is, that ſuch Words are uſed in 
them as always exelude the Crown, (viz.) Plaintiff and De- 
fendant, Demandant and Tenant, Sc. otherwiſe here. 
So far as this is a Statute of Feofails, the Crown is not com- 
prehended within it, but ſo far as it is an Act of Alteration, 
the Crown is included. ee 
Thus in the 36 Ed. 3. cap. 15. the firſt Clauſe changes the 219 
Courſe of pleading, and by that the King has been always held 
to be bound; but the ſecond Clauſe whi ovides, That 
no Man ſhall be prejudiced for Want of Form in Pleading, 
„Fc.“ being a Law of Feofails, has for that Reaſon been 
held not to extend to the Crown ; ſo of 16 & 17 Car. 2. cap. 8. 
 Northey Attorney General pro Regind : The Practice of the 
Crown-Office ever ſince the making of this Act, in all Caſes of - 22 
- Informations, as well in thoſe not excepted, as in thoſe com- 
' 8 within the Exception, has been to award the Venire de 
Song hn! gr orga payment vw 
Cu W apply what I have my Lord 
pn like Occaſions, © That Judges ought to — a great — 


*, 
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to Practice, ad not res integra; and 


9 2 Things have gone on in that Courſe a great while, 


« without being broke in u 


As to What has been dacht the Words of this AR en- 
tend to Cafes of the Crown, the 4 H.6 cap. 3. has Words as 


— ; 9 . er taken 


* The Clauſe in the Statute of (a) (a) 29 Car, 


Frands, tar Executions are made to bind from the Deli- 2. 


very of the Writ to the Sheriff, has general Words, (viz.) every ſect. 16. 


Writ of Execution, and yet _ On) is held not * Ev yg 
them, notwithſtanding it had no Prerogative in 
225 I wonder to hear this denied to be a Suit of the Crown, 
fince the ſame being brought in the Name of the Crown, (tho 
for the Benefit of the Party,) makes it the Suit of the Crown; 
as in Quo Warranto's, &c. | 
In a late Caſe of a 2yo Warrants of a Claim of Fi 
ſeveral Vills, the Venire was awardeg from, one only, and 
well enou ; becauſs tried by a Jury of the proper Coun- 
ty; ſo in e Caſe at Bar. 
If the Reſolution in this Caſe hould be con 


e- 


| ceived Fractice, it would ſhake all the Judgments that have 


been given upon Informations fince the making of this Act. 
ud Salicitor General: The Words in ſereral other 
es in this Statute are as general as in this, and - yet the 
Crown has been held not to be com within them , 
for Inſtance, that about Demurrers, and that about pleading 
double ; Regina verſus Foley, a Motion was made for Liber- 
ty to plead double, and denied, becauſe not within the Clauſe... 


The Words in ſome of the former Statutes of cofails are as 
. canConh comprehenſive as here ; however, they have not been 
to to the Crown ; Nay, it a 


ppears to have been 
c 
tutes, nor this of the gt — ent Majeſty, could 
take in Crown Caſes; a Clauſe at the 
End, to extend this nd lhe ee Joalh 1 Sun for 
Recovery of Debts owing to the Revenue, which had been ſu- 
perfluous, if the former Clauſ ſes had been ſufficient; 

But if this Caſe be held to 4& 5 Ame, 1 
hope the ſame Reaſon. | will bing i within ther AQts of Je: 


rr cap. 8 che Cauſe 
the County. 

Lutuycbe : It is conſi in this Caſe who is. the 
Perſon that takes the Exception to this Proceſs, and how he 
1 — — Defendant comes and 
that he has had a greater Ad in his Pow- 
he ſhould _—_ that he has a Li of 
challenging given him, which, nn ene ve 


1 
OA 
; + 


2 The 
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The prineipal Reaſon why the Statutes of Feofails have not 
N — is becauſe it is not ex- 
preſly named; and this Reaſon holds in the Act of the 4th and 
cth of her preſent Majeſty. See the 8th of H. 6. and alſo the 

(a) Mich. Cafe of the .Qyeen verſus Turcbin (a). | 
3 Annz. In Go. Car. 411. the Venire facias was awarded from the 
D Town, whereas it ought to have been from the Manor; and 
held ill in a %% Warranto ; and that the Statute of 21 Fac, 1. 
did not extend to it; notwithſtanding that had an Exception of 
 — Crown — as in . Aire ps e 
The Clauſe about pleading is general, 
Word [Defendatit which is proper for all Suits, and yet held 
not to Extend to the Crown. | | | 

It is no Objection to ſay, that this is a Suit for the Benefit 
of the Party; for ſo are Informations in the Nature of a Quo 
Warranto ; but that this is properly a Suit of the Crown, ap- 

rs, in that the Attorney General replies, and the Proceed- 

ings are in the Crown for, if it were not Placitum C- 
ronæ, it ſhould have come on the Civil Side. 

But if this Act be taken to extend to the Caſe at Bar, there 
can be no Reaſon why it ſhould not likewiſe be within the 16 
& 17 Car. 2. and it will be no Objection to ſay, that this ari- 
ſes upon a ſubſequent AR, for that Statute has always received 

(3) Se a very large ConſtruQion, and been extended even to (a) local 222 
Quere. Actions tried in wrong Counties. | pag 
Serj. Pratt in his Reply for the Defendants: Regina verſus 
„was an Information in the Nature of a "Quo Warrants, 
which is à criminal Proceeding, and beſides, the Reſolution 
Was upon the Clauſe about ing double, which is not ge- 

neral ; for though it uſes the Word [Defendant] which is a 

neral Term, yet it is reſtrained there by other Words, (vix. ) 

Tenant and Plaintiff in Replevin. Nr Bak 5 

The Caſe of Tutchin was upon a meer Statute of Feofatl ; 

this is an intire Alteration of the Law. | * 14 0 

The Chaſe, which extends this, and all the Statutes of 

Nene. to Caſes of the Crown, mentions only Suits for the 

ecovery of any Debt, and therefore cannot the preſent 

Queſtion ; and certainly if there be no Proviſion for that Pur- 

poſe, it is impoffible that thoſe other Statntes ſhould extend to 

this Caſe, becauſe it ariſes upon a ſubſequent Statate which has 
made a perfect Alteration of the Law in this Point. | 
Sir Peter King: As to Pleading double, ſee Pop, 144. The 
Words of the Statute of Frauds cannot poſlibly extend to the 
'/ 
8 


OY 


Crown; for they are, every Writ of Heri factas, or other 
Writ of Execution”, and Feri facias being firſt named, the 
| 3 Words can only mean Executions at the Suit of 
1 Mr. Sakkeld: The 8th Hen. 6. cap. 12. is grafted on the 
wi former Statute of Hen. 5. and expreſly tied down to it, ſo that 
| no general Words can carry it any further, No- 
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Nothing can be inferred from any Reſolution dpor 3 


F 
clude the Crown, ( vic.) , Party Pcs eb 

tiff or Demandant a by Warrant of 3 
Defendant or Tenant, or Plaintiff in . 

After Conſideration; all the Juſtices and —_— were uns 
animous, and the Lord Chief Juſtice delivered their Opinion in 
par — J. Weareal ef Opinion; though this Clauſe h 

| Parker C. eare mi 
have extended to Cauſes of the Crown, had the Objection come 
earlier, yet the conſtant Practice, ever fince the of the 
Act, having been otherwiſe, and all the Precedents 


In EY 
tions of the 
N 


in — 
the Crown-Office, and in the Exchequer, (HONG 


late Statute 


ly excepted) being de Vicineto; to make a contrary Reſolution «f tho gb 


in this Caſe, would be, in ſome Meaſure, — — 
tice of the Nation for ſeveral Years paſt ; beſides, we 
red that it is Matter of no Conſequence ; ſince it on- 
ly res the Defendant « Piniege of Challeng, which other 
e he would not have. | F 


5th of 
een Ann 


the Yenire : 
Faciat, 

which was 
awarded de 


 Vicineto, 
and not de Corpore Com', held good, 


It is a Rule, indeed, EN Precedents * Silentio are of little 
or no Authority : But that is to be underſtood of Caſes where 
there are judicial Precedents to the contrary. But here there 
are none either on one Side or the other, 

The Chief Baron mentioned a Caſe in the Exchequer, which 
I remember : It was an Information about the Draw-back u 
on Salt, and there (as alſo in ſome others both here, and in 
that Court) all the Exceptions were taken that the Wit of 

an could invent, but this was not ſo much as mentioned, 

We did not think fit to break in upon an intire Practice, and 
ſhake ſo many Judgments upon a 3 of ſo ſmall Moment; 
and therefore are 21 of Opinion, that the Venire is well 2 
warded. 

The Rule muſt be, that the laſt Trial be ſet abde vpn the 
other Point, on Payment of Coſts, 

About three Days after this Rule for a new Trial was pro- 
nounced ; the 8 ts, that ſome Perſon might be 
hamed to receive it not a ce who 
was the DO. | * this Cauſe. an 

n Attorney General named Borret, the 

Queen's S:licitor, and acquainted the Court, that the Pro- 
Fe ny was carried on at the proper Expence of the Crown. 

Afterwards the Solicitors on both Sides went before the 
Maſter, and the Coſts were taxed on Saturday the 22d of No- 
vember. And on the Tueſday following, Mr. Lechmere made 
a Motion, upon Notice, againſt the Taxation of Coſts in Gene- 
ral, and againſt fome Items allowed by the Maſter in particular., 


of) A. | He 


Trial on a the Old and New Corporations, upon the Validity of their ſe⸗ 
Scire Facias veral Charters ; yet now it appeared in another Light, and was 


ht by carried-on at the Charge of the Crown, they ought 


i _ eſtopp'd by that Rule, from making it a Queſtion; whe 
eng os che Caſe of the Crown, Coſts are due by Law, this being the 22 


(a) Vide 4th ceſſary to provide by (a) Act of Parliament, that there ſhould 


Plaintiff's own. ſnewing, to be merely a Contention between 


owned by the Attorney General as a Government-Proſecu 
not 


— - 
ther in 


firſt Time they took Advantage of that Point. d fuit Cun- 
To prove that in Caſes of the Crown, or ſuch as are pro- 
perly Government-Proſecutions, Coſts are not due, he the 
Courſe of the Exchequer, where Coſts are never paid, unleſs 
thete be a Relator, or ſome other Security to anſwer Coſts to 
the Party; which there was not in this Caſe, nor could there 
be, becauſe the Proſecution was in Rem, and not in Perſonam; 
and for that he a Manuſcript. of Baron Lechmere. 
That on the Crown Side in this Court, Coſts had been fo far 
from being allowed in any Caſe, that it had been thought ne- 


be a-Recognizance given to anſwer Coſts in ſome . 

Caſes ; but this was none of thoſe ; that the Law had provided 
no Judgment, nor Proceſs for Coſts, nor Method to bring Them 
into the Exchequer. . © 

That if it were otherwiſe, it would be e for 
the Queen paid no Coſts for not going on to Trial; nay, Mr. 
Attorney might enter a Noli pray Jar „ Or a refer proceſſus even 

when the Jury were ready to give their Verdict at the Bar, 
without Coſts to the Subject. | 

In the Caſe of The Queen verſus Collins (Michaelmas 10 Anne) 
in an Information for a Battery upon a Cuſtom-Houſe Officer 
in the Execution of his Office, a Motion was made for Coſts 
for not going on to Trial; and upon Mr. Harcourt's Affirma- 
tion, that no Coſts were ever allowed in Government-Proſecu- 
tions, the ſame was denied. | 

That in the Caſe of The Qyeen verſus Clerk, which was an 
Information for a Nuſance, (viz.) for erecti per Mills 
upon the River Thames, there was a Verdict for e Queen, 
which by Conſent was ſet aſide upon Payment of Coſts ; the 
Second Verdict was for the Def t, who thereupon moved 
for Coſts, which were denied for this Reaſon, 722 becauſe 
the Statute of the 24th of Hen. 8. cap. 8. extends only to Trials 
by Niſi prius, and not at the Bar, as it was In that Caſe. 

So in Hill. 3 W. & M. in Scacc in my Lord Montgomery's 
Caſe, which was an Inquiſition on his Eſtate, and but in the 
Nature of an Ejectment, there was a Verdict for the Defendant, 
and a new Trial granted without Coſts. * 
; t 


0 


— 
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That here was no 


— —e— 


ive in the Caſe; for the Queen 


and Subject were on an equal Foot; and if the Queen did not 


pay Coſts, ſhe ought to receive none. . ; 
hat this Verdict was ſet aſide as unjuſt, for a Misbehaviour 


of the Jury in the Face of her Maeſty who was ſuppoſed-te 
always nn Bench *w | 
faw plainly, „ 2 hat Ner- 
dict, and yet the ts were told, that this Injuſtice muſt 


be faſtened u — M. 
Pounds, to delivered it; rely this was to pay for 
Juſtice, contrary to Magus , which ſays, nulli vendemus 
juſtitiam. | 

That in Capital Caſes, if a Jury ſhould obſtinately find gene- 
rally, where the Court had directed Them to find the Matter 


22.7 ſpecially, the Court, no Doubt, would ſet afide ſuch Verdict, 


and that without Coſts; would not take away the Life of 
a Man, becauſe he had not Money to pay Coſts to the Crown. 
Now the Cos of this Suit was of equal Concernito - 
this Corporation, as that of a capital Proſecution, to the Life of 
a particular Perſon ; for thꝭ very Life and being of this Corpo- 
ration were in Queſtion; and if Coſts were once admitted in 
the Caſe, thoſe Writs of Scire Facias, thangh they had not yet ſo 
harſh a Sound in the Ears of Engh/bmen, yet, he would un- 
dertake to prove, they would have ten Times more pernici- 
ous Effects than Qyo Warranto's of old; for a Judgment in a 
Quo Warranto did not deſtroy the Franchiſe, but a Corporation 
might ſtill, notwithſtanding that, have another Struggle for it's 
Liberty; but in the Caſe of a Scire Factas, the t was 
a Repeal of the Charter; and if a Jury could for once be ſo 
managed, as to give a partial Verdict, 1 ſe 
Coſts taxed as a gh was not able to pay, and the Bu- 
ſineſs would be ; they could not pay the Coſts, and with- 
out that, they ſhould not have a new Trial in order to come at 
Right and Juftice.---- This was laying the Ax to the Root of the 
Tree.---- The Crown indeed was always an ual Match for 
the Subjects: But if the Weight of Colts were thrown into the 
Scale, this would become ſuch an Addition, as would make its 
Proſecutions (a) heavier than they would be able to bear. 


(a) By the Records in the Crown Office it appears, that the Defendants 
were, notwithſtanding, ordered to pay Coſts and that afterwards on a new Trial 
the Jury found a Special Verdict, but this does not appear to have been ever 


D E 


* . 
0 A 1 
* * Fe PX 8 d PP _ — 
- — — 
. 


Hg D Ei cad» e 
Term. S. N 
1713. 


wo 


— a 


Caſe xg. Car verſus Counteſs of Burlington.” 

Lord Chan- © 

* RICHARD late Earl of Burlington, owing Debts by Bond 
and Simple Contract, made a Leaſe of his Lands in En- 

5 A Tru gland and Irelend to Truſtees, in Fruſt to —— —— As 

„ which he ſhould owe at his Death. All * 

y all Proportion without Preference of one Debe — 
Ben and died thus indebted. 


wall 
the nic indebted by Bond and Simp le Contract, the Bond-Creditors may be paid Part 
- "oe bts out the Pele Eſtate, — ſhall nevertheleſs come in upon the Truſt- Term 
for the Remainder, equally with the Simple Contract Debts. | 


The Bond-Creditors had been paid good Part of their Debts 
out of the Earl's s perſonal Eſtate by his Executors. 

Upon which it was now o 3 that if theſe Bond-Credi- 
tors would take Advantage of the Truſt-Term, they ought to 
wave the Benefit of their — out of the Perſonal E- 
ſtate ; that this was the Intent of the Teſtator, who could let 
them into the Benefit of the Truſt-Term, upon what (@) Cor» 
ditions he pleaſed ; and that in Equity, a Simple-Contrat 
Debt was as much a Debt, and due in Conſcience, as any other; 
that equal Payments of all Debts were favoured in Equity, 

Equality being the higheſt Equity. 

But by Lord Chancellor Harcourt, The Bond-Creditors may 
{till come in to be paid the Remainder of their Debts, in Pro- 
portion with the Simple-Contra& Creditors ; for the Law gives 
them the Fund of the perſonal Eſtate, and the Party, (is.) 
the late Earl, gives them the Fund of the Truſt-Term and 
the Clauſe chat no Debts ſhall have Preference, muſt be intend- 
ed only with regard to their Satisfaction out of the _ 
Term. 


« a) Vide poſt the Caſe of Deg verſus Deg contra. Tho? in that Caſe the 
Deviſe was of all the real as well as perſonal Eftate to pay Debts ; which 


ſeemed to ſhew, that the Teſtator intended to make all "I, one intire Fund. 
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Hi alſo declared, . 
(ts gen as dere, . Bes .. 1 
N e e | Debts, 
| Debts ſecured by Bond. L 37400 —_— 


Dp Sa ung roy (a) Vide. Ay — 


Darbiſon, on the Demiſe of Long, wt Caſe 50, 
Beaumont. On a ſpecial Verdict in 
Ejectment, | in Scacc ; 


— Sc. in the Counties of Cornwall and arm" 

ONS Aug. 170; 3. makes his Will, . 

Panik to Truſtees bs he the Term of twenty-one Vears, for poten, 2 
3 Body n kee 

w_ —— nd the Hei — whe 

ach 2 ; and for Notice that 

— fach , to the Heirs of his ( — Body J. S. was 
lawfully to be bego ten; and for Default of fuch Iſſue, to his von Tring 

Couſin Jeb — arke for 99 Years, if he ſhould fo long live, — | 
Remainder to his firſt, Sc. Son in Tail Male; and in Default of the er. 


of ſuch Iſſue, Remainder to the Heirs Male of the Body of tator's 


Ta HN Specot, Kiled in Fee of the Manor of Penheal and 


the Teſtator's Aunt Elizabeth Long lawfull and n 

for Default of ſuch Iflue, Remainder of all hi to his ſhall take, 

(the Teſtator's) right Heirs. _ | |: tho, firiftly 
| . | ſpeaking, he be not Heir, 


| + The e Tell al ge «Lene g hifi hen li 


beth Long, whereby he Notice that ſhe was living, and that 
3 A. B. and C. to whom he gives a Legacy 

800 

He alſo gives to Dorothy Beaumont (who was his Heir at 
Law) an Annuity out of the ſaid Premiſſes of 150 J. per An. 
num, and to her Children 500 J. a- piece 

Afterwards the Teſtator Jed 8 Iſue, and John Sparke 
alſo died without Iſſue; upon which the Queſtion' was, WhO 
was intitled to the Teſtator's real Eſtate? whether his Heir at 
Law Dorot Ear or A. the eldeſt Son of the Teſtator's 
Aunt EA ? 

For the Heir at Law it was objected, that her Right was in 
its Nature favourable, and to be ſu rted by the Common Law 
of England, and therefore all Deviſes that diſinherited the Heir 
were to be conſtrued ſtrictiy. That to make this Deviſe good 
to A. it muſt be conſtrued either a contingent Remainder, or 


Qq the 


As SY "LEES 


* 


* 
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che Words [Heirs Male] be taken as deſcriptio perſonæ, ſo. as 
to veſt a Remainder in him. by wg Sa ty” 
5 mis could not be good, becauſe there was no Freehold to ſup- 231 
port it ; all the precedent Eſtates being for Years; and if it 
were as a contingent Remainder in its original Creation, 
yet Eliz. Long being living at the Teſtator's Death, ſuch Re- 
mainder could not by the Rule of Law veſt, as it ought to have 
done, at the Determination of the particular Eſtate ; that Heirs 
Male of the Body of the Teſtator's Aunt Long, could not be 
underſtood by way of Defignatio, or Deſcriptio perſone ; for 
that is ſuch a Deſcription as is vice nomints ; whereas the Word 
(my did not agree with the Perſon pretended to be deſcri- 
; he was not Heir of Ekzabeth Long, nor could be, while 
ſhe was living; and [Heirs] being a legal Term, could be 
underſtood 'only in a Senſe, unleſs ſome other Word 
or Words accompanying fit, ſhould determine the Senſe o- 
therwiſe, as Heir apparent, or Heir now living; and the Word 
| [begotten] did not determine the Senſe otherwiſe, becauſe 
(a) 1 Inſt. — begotten (a) or to be begotten had the mo Con- 
20 b. ſtruction ; and it did not appear that the Deviſor any In- 
| enn. 545- tention to confine that Deviſe to the Iſſue Male of Ekzaheth 
| Proced. in Long then living, much leſs to A. only, who would take as the 
Chanc. 491. Heir deſcribed by this Deviſ. F of 
Poſt Hewit "7 
U 


verſus Ireland, & Gore verſus Gore. 

But it was adjudged by the whole Court of Exchequer, (ex- 

cept Baron Bury,) that A. the cldeſt Son of the Teens 

Aunt Elizabeth Long was intitled to the Premiſſes, and not 

the Heir at Law ; which Judgment was afterwards reverſed by 

the Opinion of the two Chief Juſtices in the Exchequer- 

* May 1717. Chamber; and that Reverſal at laſt “ reverſed in the Hou 
GH. . .. of Peers; and the Reaſons, upon which the Court of Exche- 


| — O quer gave Jud t, and upon which (as it was apprehended) 
PH =» 1 TRY 2 the Houſe of Lords affirmed that ent, were = 
. fp That A. the eldeſt Son of Elizabeth Long, was the Perſon 232 
LP. e deſigned to take by the Appellation of the Heir Male of the 
Cf Cohen Fed . 
„ E Body of the Teſtator's Aunt Elizabeth Long lawfully begotten, 
P ©: 1 bh . No ms ring bying, there could 
8 38 . — not, ina le e, be any Heir er Body begotten 
/ +28 dts 4 to ty f Will. Td | | | 
Ek N It was anſwered, that the Intent of the Teſtator by the 


F 


. Deviſe (which was the only Matter in Queſtion,) did plainl 
2 . 5 5 Ry 7 appear, not only from the Words of that Part of the Wi , 
/ but throughout the whole Will. * on 


That the Word [Heir] had in Law ſeveral Significations : In 
| the ſtricteſt, it ſignified one who had ſucceeded to a dead An- 
ceſtor ; but in a more E Senſe, it ſignified an Heir appa- 
4 cent, which ſuppoſed the Anceſtor to be living. 2 


2 
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| That in this laſt Senſe the Word [Heir] was (a) uſed in 

in Statutes, Law-Books and Records; and the Law had 

given to this Word ſeveral Senſes, it would be hard to expound 

it in that which was the ſtricteſt, and moſt rigorous, and would 
. 
t have another — which would > the whole 

Rule for 


Will; and Intent of the 
That the Intent of the 
the Expoſition of a Will, the Doom. — — uſing 


— 1 . | 
to uſe ſuch E ions as provided 
—_ ſuch as ſufficiently declared his Intent, it was enough — 
his Intent ſhould take Place, if by any Poflibility conſiſtent 
with the Rules of Law. 
233 Now the Teſtator in his Wil took Notice, [that the Sons 
of his Aunt Elz. Long 


ing at that Time, and dg 
not intend that the bon ld ie huh vw 
was impoſſible if the was living. but as Heir apparent he 


Again, the Teſtator gave his Heir, the Defendant, an An- 
nuity, and therefore did not intend that ſhe: ſhould have the 
whole Eſtate ; and the Limitation to the ri - Heirs was ex- 
5 in Failure of Iſſue Male of his Aunt og Body 

tent was plain, that the a t Heir Mile 
of his Aunt Long, (who was the Leſſor of the — ll 
take before his 1 general, who was the Defendant Dorothy; 
and that ſhe ſhould not n than an Annuity, as long as 
there ſhould be Iſſue Male of his faid Aunt Elizabeth Long. 


That by this Conſtruction, b of the Will would 
ſtand and be conſiſtent; and the n alſo 
taken in a Senſe that the Law allowed 


But if it were to be conſtrued otherwiſe, ſeveral Parts, and 
ſome whole Lines together, of a ſenſible Will muſt de ex- 
parked; ged. and the Heir at Law muſt take, contrary to-the expreſs 
eaning of the Teſtator. | 
Laftly.That this Caſe as the ſame with the Caſe of Burebere 
verſus Durdant (, which had formerly been diſputed under (i) 2 Vent. 
the Names of James verſus Richard 7), where a Deviſe 
va achndged in V d Fon bert Durdant then livi {c) x Vent. 
234 „ er-Hall) and twice affirmed” in the 33 | 
Houſe of Lords, to Limitation to George the eldeſt Raym, eo 
Son of Robert Durdant, tho' Robert Durdant was then living; T. Jones 99. 
nne between Heirs Male Pall 457- 


fa See the Wit of Raviſhment of Ward Hor Alm herb 
Kin 439. and 25 Ed. 3. which makes it Treaſon w kill te Her of he 


- 
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2 n 
* - 
* . , 


of the Body of Robert Durdant then living,/and-Heirs Male of 
the Body of the Teſtator's Aunt Long lawfully begotten; | 


the Words then begotten being tantamount to then ling, - - 


Caſe 51. ® 8 A E | 
7 rt ES Kentiſh verſus Newman. 
cellor Har- 


: who (inter al) is poſſeſſed of 200 l. put out on Securities, 
_— . and the Huſband, before the Marriage, articles to lay out ſo 
dainſt the much Money of his own, as with the Wife's 200 J. ſhould 
Words for rchaſe 301, a Lear; and this to be ſettled on himſelf and 

fis Wife for their Lives, Remainder to the Heirs of their Bo- 
the Intent. dies, Remainder to the Huſband in Fee ; but until ſuch Set- 
hs Wife's tlement made, this 200 J. is agreed to be taken as the ſeparate 
Portion was Eſtate of the Wife; it is alſo agreed by the ſaid Articles, that 
to be laid out if no ſuch Settlement ſhall be made during the joint Lives of 
3 the Husband and Wife, then the 200 J. ſhall be to the ſole 


Husbandand Uſe of the Wife, if living, but if ſhe ſhall die before her Huſ- 


Wife, ar band, then the 200 l. to go to her Brother and Siſter, 

the Heirs o | | | 3 | 
their Bodies ; and if not laid out in Land during their joint Lives, and the Wife ſhould die 
firſt, that the Money ſhould go to the Wife's Brother and Siſter : Wife dies firſt, leaving Iſſue, 
and the Money is not laid out in a Purchaſe, yet the Iſſue, and not the Wife's Brother and 
Siſter, ſhall have it; Equity ſupplying the Words, if the Wife die without I ue. 


In 1688. the i Effect, of which there was 
Iſſue a Daughter the Plaintiff; and in September 1711. the 
Wife dies, leaving no other Iſſue. | 

And whether, according to the Letter of the Articles, this 
2001, ſhould go to the Wife's Brother and Sifter, or to the 
Daughter, (to whom the Father by his Anſwer conſented it 
ſhould go in preſent for her Advancement in Marriage,) was 
the Queſtion? _. | 

Decreed, that the Daughter ſhould haye this 200 J. and not 

the Wife's Brother and Siſter ; for that the Intention of the 
Articles was, to provide for the Wife, and the Iſſue of the 
Marriage, and not for the Brother and Siſter of the Wife; 
and for that the Parents were, by the Law of Nature, bound 
to take Care of the Iſſue, but not of the Wife's Brother 
and Siſter, who 1 for before, and for whom, tho 
they had been left deſtitute, ſtill the Wife was under no Obli- 
gation to provide. | of <6 

That it could not be intended that the Wife ever thought of 
preferring her Brother and Siſter before her own Child ; and 
tho' the Words were, if the Wife ſhould die, living the Huſ- 
band, then the 200 l. to go to the Wife's Brother pu | Sifter, yet 
5 be conſtrued to mean, if the Wife ſhould die uitb- 
out Iſue. 

That even in the Caſe of a Conveyance of a legal Eſtate, 
the Words [without Iſſue] had been ſupplied; thus in Ov. Gn 

185. 


NRY Kentiſh intermarries with Mary Honwell Widow, | 


235 
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18 5. Spalding verſus Spalding (a), (the ſame Caſe cited in 1 (e) See this 
2 yg Ta en res Fo A. the Teſtator's eldeſt Son, = 2 
and the Heirs of his Body, and if he died living his Mother, verſus Ire- 
then to the Teſtator's ſecond Son; A. died living his Mother, land. 
and leaving Iſſue; in which Caſe, 0 1c N 
It was objected, that the ſecond Son ſhould take, and that 
theſe Words [if he died living his Mother] were corrective and 
explanatory of the firſt Words ; but reſolved. otherwiſe, and 
that the Court would ſupply the Words [without Iſſue]; for 
that it could not be intended, that the Teſtator would 
the ſecond Son before the Iſſue of the eldeſt Son; fo neither in 
236 this Caſe could it be thought, that the Wife would prefer her 
Brother and Siſter before her own Child. 
That this being Matter of Articles was more under the Con- 
troul of a Court of Equity, than if it had been a veſted Eſtate ; 
this was Truſt-Money, over which the Court had a Power. 
Money to be laid out in Land was to be taken as Land; and 
tho' this Money was not inveſted in Land within the Time 
required by the Articles, yet the Court would diſpenſe with 
that; and if it had been inveſted in Land within the Time, 
then, by the expreſs Words of the Articles, it was to go to 
the Iſſue of the 2 N | 3 | 
Beſides, in this Caſe, one of the Truſtees themſelves (viz.) 
the Brother, (who was to take nina js not laying out 
the Money in a Purchaſe,) had declared, he would not claim 
Title to the Money, if it were not inveſted during the joint 
Lives of the Huſband and Wife; which Declaration might 
naturally be preſumed to have been the Reaſon why the Money 
was not laid out. | | 
Alſo it was the Duty of the Truſtees to call upon the Huſ- Truſtees not 
band to lay out the Money and make the e ; inſtead of do take Ad- 
which, one of them, by declaring he would not take the Ad- hase or 
vantage of any Omiflion of that Kind, had incouraged him to Lasche. 
fit ſtill; fo that if ſuch Truſtee were to have the Money, he 
would reap a Benefit from his own Wrong. | 


237 Ex parte Smith. On Petition, C 52 


Lord Chan- 

. Lends Money to B. and C. on their Bond, B. becomes coun, = 
* a Bankrupt, and the Commiſſioners aſſign his Eſtate in J lende Mo- 
Truſt for his Creditors : ney told, and 
. on Bond, 


B. becomes Bankrupt, and his Eſtate aſſigned by Commiſſioners ; A. ſues C. and takes him in 
Execution on a Ca* Sa', and afterwards conſents to his Eſcape ; yet A. ſhall come in as a Cre- 
Debt. 


ditor of the Bankrupt for a Moiety of his remaining 


A. ſues the Bond againſt C. the other Obligor, and recoverin 
ub Foe a by Ca S, and 
. C 
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C. thefeuj aid-£ ach hes C. bring old; and ban 
Eſtate, peg only 5 Th A. conſented to bs 
C. out of Execution. 
Upon which it was objected, Ar Eſcape with 
the Conſent of the Rindt the On Debt being, in 
Law, intire, it was a Diſ whole Debt, and ſhouid 


operate as well for the W Ba e 


But it was anſwered, that the Bagkgipey of B. and the Aſ- 
ſignment of his Eſtate, were prior to the Execution taken out 
d and by that Aſſignment A. the Plaintiff had an In- 


tereſt in the Eſtate of B. the Bankrupt; which Intereſt could 


not be diſcharged, by A. raking out an Execution afterwards 
againſt C. the other Obligor, any more, than if two were bound 
in a Bond to me, and I ald recover] and take out 
an Execution by Fi Fa againſt one, and ds on obtain- 
ing a Judgment ſue out an Execution by Ca Sa againſt the 
other, and-then conſent that the latter ſhall eſcape, this will 
not diſcharge the Execution on the . Fu, whic was before 
compleated againſt the former Obligor ; and that ſtill this was 
harder Doctrine in Equity. 


Lord Chancellor : Let A. the Petitioner, who is the one 23 8 


in the Bond, come in as à Creditor before the Aſſignees, for 
Moiety of 3 due on the Bond; for the 


Execution bogg fabloqurar to the Aſſignment of 

| — ne + f. s . e e ee 
| ge A's Demand ou the Eſtate of the Bankrupt ; but 

£4; oath, in g ity, = os ON bee © Hey he bebt, 

md E 1 Debtor for the whole, AH. the Peti- 

| tioner ſhall only have for = Nate of his remaining 


Debt a the Aſſignees of B. the Bankru 
But Lord Chancellor faid, if B. the apt had been 
original Debtor, and had borrowed all the Money, A. 
ſhould have come in before the Aﬀynees Cd r for a 
his Debt. 


the 


(a) Nu. Why ſhould not he Potiticner, in this Caſe, be allowed to come 
in for the Remainder of his whole Debtout of the EffeQts of the Bankrupt, ſince 
each of the Obligors was liable to him for the whole ? 


2. 


4 . nee — * 


| Broderick verſus Ha Caſe 53. 

| Lord Chan- 

NE Deviſes Lands to F. S. and his Heirs, and duly color Har- 
ſubſcribes his Will in the Preſence of thres Winne ben 
but the Witneſſes, for the Eaſe of the Teſtator, 


into another Room, and atteſt the Will there, 
the Preſence of the Teſtator, 


— 
8222 and for a ſmall Sum gains a Releaſe from the Heir; Releaſe 
ſet 


17 down Stairs ger” Wil 
1 


Afterwards the Heir at Law, in Conſideration of 100 Gui- 
ts Wil was Jh S. the Deviſee, does by Deed, reciti that 
ill was executed, releaſe to the Deviſee all his 

Right to the og gig why = Device ts he 

Kt by the Will to be 
eir, that it would facilitate the 

| Payzine af tha Debts, if He (he 
. 

| Guineas more to 

Deviſce, by Leaſe and A 


N. and a Receipt was hes fre th the Mon N 
I. Tt, this Purchaſe 3 , but 7. 


Truſtee only for the Bere, and fo ited 10 be by the 
wer. 

On a Bill t by the Heir to be relieved againſt the Con- 
veyances executed by him, 

For the Deviſee it was faid, that the Will, as to the Devi- 
ſor, was executed, and the Form of the Witneſſes ſubſcribi 
in the Preſence of the Teſtator, was only preſctibed by the 
Statute of Frauds, to prevent a raſh T iſon of the Heir; 
but ſince the Executing of the Will was fully proved, though 
the Circumſtances required by the Statute had not been obſer- 
ved, yet it was the plain Intention of the Teſtator, that the 


Deviſee 
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Deviſee ſhould have the Eſtate; and the Deviſee having the 
legal Eſtate, it would be hard to take it from him in Equity, 
and by that Means to diſpoſe of the Eſtate againſt the Intent 
of the Teſtator from the Deviſee, for want of a Ceremony, 
when, the End of that Ceremony was r it's being 
made to appear, undoubtedly, that the Teſtator di Sign and 


ren. Cu Either (a) Suppreſſio veri, or Suggeſtio falfi, is a 
net Kare good Reaſon to 1 E SEE Nor to 
tio falſi, is, to recite in a Deed (as in cha Cale) that the Will was duly ex- 
cachof  ecuted, when it was not, is Sagge/tio falf, and to conceal from 
Bw - the Heir (as in this Caſe) that the Will was not duly execut- 
ſet akde ed, is Suppreſſio vert ; ſo that both Circumſtances concur,- 

any Deed or Conveyance, 5 


And though there was one Witneſs, who, upon the laſt ge- 
neral Interrogatory, ſwore, that the Heir did declare to him, 
. that the Will was not worth any Thing, and that the Heir 
made ſuch. Declaration before his executing the Releaſe, yet 
this was. not . regarded. | | | 
For Lord Chancellor ſaid, it was not to be believed, that if 
the Heir knew that the Will was not duly executed, he 
would, for ſo ſmall a Conſideration, have parted with his E- 
ſtate, EY 
So the Court relieved againſt the Releaſe, and the Leaſe and 


Releaſe ; but ordered the Heir to pay back the 100 Guineas, 
and alſo the 50 Guineas, with Intereſt,  . * * 


(a) Vid. 1 Vern. 20, Fervis verſus Duke, alſo the latter Caſe of Can, ver- 
ſus Can, poſt. 


c Churchill verſus Lady Hobſon & al. 


Lord Chan- 

cellor Har- 8 IR Charles Hobſon did in his Life-Time place great Sums 
8 of Money in the Hands of one Goodwyn a Banker, who 
Salk. 318. at that Time, and for a conſiderable Time afterwards, was a 
Two Exe- Perſon of very great Credit, and was Caſhier to very many mo- 


cutors join nied Perſons. | 

in aReceipt, | | 

and only one of them actually receives the Money, both chargeable to Creditors, but not to 
Legatces. TwWo Truſtees join in a Receipt, and one receives the Money, only the Re- 
ceiving "Truſtee ſhall be charged. | 


Sir Charles dies, and leaves the Plaintiff Churchill and Good- 
n Executors, after whoſe Death Goodwyn continuing in the 
ſame Credit, the Plaintiff Churchill paid 500 J. of the Money 
of his Teſtator Sir Charles into Goodwyn's lands, and ſeveral of 
Sir Charles's Creditors, on paying in their Debts, did require, 
that when they paid their Money to the Executor ole, 


242 


243 


him liable for the whole 


Money, which acbordingly was done But u 

Churchill's joining in the Receipt, Goodwyn did, on every ſucd 

Payment; give a Note to:Churebillpby which it was:acknow- 

that though the Plaintiff. Churchill: had joined inthe 

Receipt, yet it was He, v/z.. Goodwyn: only, who: received the 

Money, and the Money which Goodwyn thus received, and 
urch joined in 


on Payment whereof Churt the Receipt, amount« 
ed to 1100 after which Goodwyn broke, and became _ 
ſolvent. ill 


The Bill was brought by Churchill to be diſcharged of 


the Executorſhip, and to be indemnified againſt the Bank- 
rupcy of Goodwyn. | | 

Whereupon it was now objected by Mr. Vernon, that the 
Plaintiff Churchill 1 in Receipts, this made 

oney: He admitted, that in the 

Caſe of (a) Fellowes verſus Owen, where A. and B. were 
Truſtees in a Mortgage for 2000 l. and they both joined in a 
Receipt for the whole Money; (whereas in Fact, they had 
received each but 1000 J. that though Lord Keeper Fright 
(% had decreed each ſhould be liable for the whole, in Reſ- 
pect of the Receipt that had been given, yet Lord Cowper re- 
verſed that Decree, conceiving it. to be againſt natural Juſtice, 
that one ſhould be liable for the Receipt or A& of another ; 
though this had been fo decreed in the Caſe of two Trays, 
yet in the Caſe of Executors it was otherwiſe. Becauſe, as 
one Executor alone might give a Diſcharge, the joining of the 
Other was an unneceſſary Act; for which Reaſon if the 
Money were loſt, each ſhould be liable; that accordingly, it 
was thus held in the Caſe of Wilkins verſus Alen, and more 
icularly in that of Murrel verſus Pit, decreed, firſt, by Sir 

ohn Trevor at the Rolls, and affirmed afterwards on Appeal 

Lord Cowper. 

Sed per Lord Chancellor Harcourt : It ſeems to me unrea- 
ſonable, that one Man ſhould ſuffer for the Default of ano- 
ther; at leaſt the Difference ought to be between the Caſe of 
a Creditor and that of a tee. In the Caſe of Creditors, 
who are intitled to the u Benefit of the Law, the joining 
of the Executors in the Receipt, may make each liable for the 
Whole ; but when Legatees, or ſuch as claim under the Sta- 
tute of Diſtribution, are the only Perſons concerned, and who 
have no Remedy for their Demand but in Equity, it is alto- 
[por unequitable, that one Executor ſhould anſwer for the 

ipt of the Other, the Joining in the Receipt being but 
Mat- 


* 


(b) Te ſeems as if Lord Keeper J#right had only intimated an 
that Kind, fince i eee net. peace by. the nk that he made an 


Decree it that Cauſe. 


(a) Ante 81. 
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| Never of For whos the fant Pry Her 


Mon by 
Nether do 1 think the mera Churchill ug y 

2 2 e 8 4 

in his Life-time 


chargeable for the L by him to 
been the Cathier Ti _— 45 7 
e aid ha, 


D R 


Beal verſus Beale, Caſe 55. 
Was Tenant for Life, Remainder to his firſt, Cc. Son in ler Har- 
CZ + Tail Male, Remainder to his Brother B. in Tail. A. hay- Wu. 
ing no Iflue, A. and B. joined in a to the Uſe of A. Theeldeſt 
for Life, Remainder to ſuch Woman as A. for her = 
Life, Remainder to the firſt, &c, Sons of 4. in Tail Male, Re- a 
mainder to B. the Brother in Tail Male, Remainder to A. in Fee. 2 
| | | 4 
2 Settlement gaw n e b e 2d is inde 
With a Power to A. by Deed, or Will, to the Pre- 
miſſes with any Sum not exceeding 2000 J. for Portions for 
Children, Sons or Daugh 


Death, in ſuch I 
L. wartied, and hea iihas toro Davpghters onl one of whom 


at twenty-one, or Marriage; but if 
his Wife was then enſient, ſhould prove 
then he directs that the 2000 / ſhould be equally 


, being of tender Years, 
raiſing of this eng hoy 
onary Eſtate, and to have Intereſt in the mean Time for 
etc. The elder Dough titled Part of 
8 e ter is not intitled to 
this 2000 J. becauſe it was only to o the parc Children, 
wal the a Bd earns any Part of it, becauſe 
ſhe was not living at the Time of A.'s Death, and by the 
Words of the Settlement, the 2000/, was to go to the younger 
Children that A. ſhould have living at bis Death. 


Every one, but the Heir, is a younger Child in Equity, 
the Proviſion which ſuch Daughter will have, is but as a you 


—— 


Child's, in regard the Son ay with the Land as Heir ſo 
here, the Eſtate by the all to the Remainder. , , 
Man, who is Heres factus, and neither of the two Daughters 
is Heir; wherefpre the elder hter having no 

Power to the Toungerſ is (ts ce i Proyi iir N 
— 8 co ble of 14114 

for — | Children living at the Father's Death; a Child in Yeuere ſo Ants u a Child 
within the Power. 


wo- 
As to the other Ob) 4 „ a Court 
of Equity, that a Child, becauſe it happened not to be born at 


ſuch à Time, muſt; unprovided for; but as the 
Law, in many Reſpects, regards an Infant in Ventre ſa Mere, 


(a) 1In. d as to allow ſuch Child to e) youched 53 alſo, as the Mo- 


© lat. ther may be guilty of the urder (6) of a Child in Ventre ſa 4 


W , Mere, it ſhe kn Poison, with ap 


ntent to poiſon it, and 
"Child is born alive, arid afterwards 1 Bar Poiſon'> 80 


there is mote Reaſon that Equity ſh6uld conſider ſuch Chila, 
in order to its being provided and therefore this Poſthumdus 


(e) Poſt - Child may be well looked upon, in Equity, to he > (c) NE: 4 


3 = ber Tuches s Death, in Ventre fa Mere. 
us 5 . 23% 


Strange. Vide allo the Caſe _ Burdet verſus Hopegod, poſt. 


* „ * 


Where ad wi Regard to that Part of the Bill, which prayed to 


33 ag charge the Remainder” only, with this 2000, Portion, the 


A. for Life, Court held, that the Power, and the Charge made purſuant 
Remainder thereto, did affect the Wife's Eſtate for Life, as well as the Re- 
to ſuch a mainder, and that it was like a Power of Leaſing, which over- 
refer reaches all the Eſtates ; for which Reaſan it is. uſual to inſert 


ſhould mar- 
bor Life, a Proviſo in ſuch Power of chargin n __ it _ not 2 
Remainder the Jointure, or other precedent E 


over, with 


Power to charge the Premiſſes with any Sum of Money, ſuch IQ ubleſ there be a Clauſe 
inſerted to the contrary, will, like - Power of Leaſing, over-reach al the r eg 
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44 


DDE 


Tem. S Trinitatis, 


Jenner verſus Ha Per. | 2 4 


EN ANT in Tail of the Manor of Widbil in Berks, , er 


1. made a Nuncupative Will, which was afterwards re- court. 

2 z and by it he deviſed, that his Executors 2 
ſhould of Ground ! in Crichlade in Wi ls, for — 
the er king of a Fer- Scheel there, and gave to the ſaid School by Tenant 


in Tail, of 
1 to be paid out of his ſaid Manor 3 


Land to a . 4 
Charity, vs though the Will was made before the Statute of Frauds, | 


The Will was made, and the Party making the ſame died, 
heard the Statute of Frauds and Perjuries ; and the Will was 

roved in the Spiritual Court as a Nuncupative Will. In 
ng of the Will the Executors bought the Ground in 
Cricklade, and built the School thereupon, and the Commiſſi- 
oners for charitable Uſes decreed the Iflue in Tail of the Ma- 
nor of Widbil to pay the Arrears of the 20 l. per Annum Rent 
to the School. 

The Iflue in Tail, upon this, except to the Decree, and the 
Exception coming on before Lord Chancellor Harcourt, it was 
infiied for the Decree, that though this was void, as 2 Will, yet _ 
it was good as an Appointment, by Virtue of the Statute of 
43 Elis. cap. 4. of Charitable Uſes ; as if Tenant (a) in Tail 3 
had deviſed Land without OO a 9 ſuffered a 453, 434. 
Recovery; or a hold to cha- n,,;c. 


D of his Will Ta 
ſuch Deviſes e Tail to a 


| Chari 
good, though no Fine levied, or Recovery ſuffered previous Ain 


But, after Time taken by Lord Chancellor ta conſider of 
this Matter, his Lordſhip allowed the Exception, and reverſed 
the Commiſſioners Decree, „ at Common Law, 


5, 


* 


Þ s RIOTS 
„ = 
33 * 


* kh cat 
N Nr 
* 
* 


— wy * 


Lands, or a real Eſtate, were not deviſeable; and by the Sta- 
tute of 32 H. 8. it is as much required that a Will of Lands 
ſhould be in Writing, as by the Statute of Frauds and Perju- 
ries, it is required that ſuch a Will ſhould have three Witneſ- 
ſes ; and-as in, Johnſon's 5 Caſe decremd by Lord Chancellot 
Cowper, a Deviſe of Land in Writing to a Char ity, ſince the 


Statute of Frauds, but not atteſted by the thres Witneſſes, - 


was held to be void ; ſo a Deviſe of Land without Writi 
ſhould be void alſo, eſpecially, it being by Tenant in Tail, 


of a Rent too, which cannot paſs bat by Deed ; and it would 


be very dangerous to allow of nuncupative Wills of Land. 
Sed Quare, & vide Duke's Charitable Uſes 8 1. Stoddard's 


Caſe, where one, before the Statute of Frauds, deviſed a Rent 


which was accordingly done, and decreec 


of 101. per Annum, out of Lands to a charitable Uſe, and 
willed that one Hugh the Scrivener ſhould © it into Writing, 
d, that this Nuncu- 

ative Will was good; for © though a Rent cannot be creat- 
* ed without Deed, yet by tho Words of 43 Els. it may be 
* appointed without Deed, and though the N uncupative Will 
© be void as a Vill, it is good as an mntment”; and it 
ſeems that the Statute of 43 Ekz. which makes theſe Ap- 
pointments to Charities good, being ſubſequent to the Statute 
of 32 H. 8. of Wills, ſuperſedes and repeals that Statute”; but 
it is true, that the Statute of Frauds and Perjuries, being ſub- 
ſequent to the Statute of 43 Eliz. does repeal that Statute, 


and therefore, ſince the Statute of Frauds, &c, an Appointment 


of Lands to a Charity, by a Will not atteſted by three Witneſ- 


ſes, is void. 


Caſe 57. 


Reſolution 
of the Court 
of B. R. that 
the Debts of 
the Wife, 
dum ſola, 
are diſcharg- 
ed by the 
Bankruptcy 
of the | 
Huſband, 
and that 
Debts due 
to. the Wife 
dum ſola, 
though 
unreco- 
vered, 
are aſſigna- 


MILE brought Debt verſus Baron and Feme, 


prevent 


Miles verſus Williams & Us... 


Bond entered into by the Feme dum ſola. The 


ſay, that after the Intermarriage, (ſcil.) in Septemb. anno 5 
Anne, Williams the Huſband a Bankrupt infra inten- 
tion ſeparal Statut contra Decoctor edit & proviſ, and that 
a Commiſſion ſupr” ſeparal ſtatut decad or iſſued under the 


Great Seal, bearing Date ali die, and directed to M. K. and 


T. A. &c. afterwards, (ſcil.) tali die, the ſaid Williams vo- 


luntarily ſurrendered himſelf to the major Part of the Com- 


miſſioners, and from Time to Time ſubmitted himſelf to be 
examined upon Oath by the ſaid Commiſſioners, & in omni- 
bus ſe oO rf ad flatut' 4 Anne, intitulat', An Act to 

rauds frequently committed by Bankrupts, & ad om- 


ble by the, Commiſſioners on the Huſband's Bankruptcy, per Stat. 4 Ann. cap. 17. and that 
the Plea upon that Act muſt conclude to the Country. | 


nia 


a 
en- 
dants jointly plead in Bar, uod querens action non, &c. and 


249 


250 The Plaintiff demurred, 8 8 


Plea; and alſo dat dhe Plea ought to eee to * 


251 | 


well Freehold as Copybold,) Goods, AY —_ Se. — 


. 
" a, : R <2 © 
" OE CE Rd has ae rated — — 2 * — 
8 


De Term. S. Nn. 17 14. 


nia a Statur contre 'decoftort edit'y & fic iden: bene 8 8 
Eleonora, vigore flat” prudict in oi Parkament' die 


Dom Regine nunc edit, r edi ac- 
ervvit.prefar” Miles, — ble Johannes i Vile 4c 


predi#* Miles attion”," Ge. E An | 


Debt ariſing a Bond made by the Wife, dum ſola, was 
not diſcharged by the Statute mentioned in the Defendants 


Country ; 
"The Defendants Jeined in Demurrer. - 

And after ſeveral” Arguments in this Caſe, Parker, C. * 
having ſtated the Record at large, delivered the Reſolution of ; 


the Court. 

The two great r 
Caſe, are theſe; | . 
1ſt, Whether this, Debt on + Bond given the 


by 
Wite, dum ſola, be ſuch a bt, as ſhall be diſcharged by the 
Bankruptcy of the Huſband by Virtue of the Statute of 4 
Anne, cap. 17. mentioned in the Plea ? - 
5 24%, hether the Defendants have well concluded their 
Plea, or not, e A err. mga 1 and me 
to the Country? 


As to-the ff, we are all of Opinion, that it is « Debt with 
in the Act. 


| The Words of the Clauſe, upon which it depends 
Debts by 


a) that the Bankrupt ſhall be charged fo (a) Sec. 7. 
he Re ths Time he became Bankrupt ; and 


« then, in Caſe he be foed for any fach Bebe, the Add dest 
that he ſhall and may plead in general, that the Cauſe of 
* Action did accrue before he became Bankru | 
Upon theſe Words, the immediate veſtion is, whother 
this was a Debt due and owing by the H at the Time 
he became Bankrupt? 

It was faid, (I think) admitted at the Bar, that a Debt 
due by the Wife, and one due to the Wife, dum ſola, muſt fall 
under the ſame Conſideration. .. 

This is very reaſonable, and therefore I have conſidered how Debts due to "YN 
far a Debt due to the Wife would be within this Act to be the Wife 
aſſigned by the Commiſſioners of Bankrupteyand-in order Cent 
to under En back to the former Acts. 

' 13 El. —"——C enafts, That the Commiſſioners ſhall take 15 
Order with Bankrupt's Body, Lands and Tenements (as 


ſell the ſame, &c. - 


Then comes the Statute of 1 as V. cap. 15.1 which, recit- 
ing that the Authority given to the Commiſſioners by the for- 
3 ͤ— 


De T 8 Trim 17 


ea Hit chem (a) Power to 8 

| NE morn: | 
| <« the recovered-in ii Name of the . 

Intention of New Ike the Intention of theſe Laws 0 have boen, chat 
the Statutes the Bankrape waving been guilty of a Fraud, ſhould- het be 
againſt truſted any more with the Management of his Eſtate ; — | 
Bankrupts. it mould be put into other Hands, for dhe Safety of his Qredi- 8. 

tors, and that-che Bankrupt ſhould hau no further mu LES 

| "$0 that wpon-this dntention, all "choſe Effects, and Debt 
which he could take in, or turn into Money, the 3 252 
were deſigned to have, in as fall a Manner, cher by Ave 
of othe and that in their on Name. 

The Rule of The beſt Rule of conſtrping Acts of RF 
eee Common Law, and by the Courſe which that obſerved in like 
u. Conffuc. Caſes of in own, befbre the A. 

+ tion of St. Thus it is upon the Statute De donis, which coped, that Te 
tutes, nant in Tail dn hben puteſtatem alienandi tenementa, to 
vent their coming to the lſſue; and that fine levied by fin. 
ipſo jure fit null. Now, 

The Effeck of this Statute being « Diſability to alien to. the 
Prejudice of others; 1 Law ranks the Perſon inca- 
pacitated thereby enn other Eccleſiaſtical Perſons, 
and with Husbands, — were 8 Common 9 diſabled 
to alien to the ooeſſors and Wives. | 

And therefore, tho' yo _——_ be, That Tenant in Tail 
Mall not have Power to alien, and that his Eine ſhall be void, 
you has been conſtrued, that a Fine by Tenant in Tail, is 

not meerly woid, but makes @ Diſcontinuance, thereby putting 
the Iflue 40 his Formedon; and that other Alienations, either 

t the Iſſue to his Action, or allow of his Entry, juſt as the 

aw ſtood before, in Relation to Biſhops, &c, IE 

At Common Law, it is a gencral-Rule, that no Body can 
have an Action but the Creditor, or, if he be dead, his Re 
Lara but there are two Caſes e this Rule 25. 

cas 
thoſe 


ed to 
1 2 
his Grantee, the Grantee 1 Lu but met was — 4 
tive. 
in heir own eee. let us ſee how far the Wike's Debts, were liable in 
ay In che Caſe of Forkciture, 40 by . the Deine of 
the in! were een extended and ſciſ 


_ 4 
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a , $4 ? d 2 4 
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De Te Trim 157. 

— —̃ | — Lo 

n the Cul of Aﬀgnment of d the King, Kb 253. Debts due to 
is an Authori in Point, and that notwithſtanding the 7 Fac. — 


1. cap. 15. W makes Aff 1 
than ſuch as due orig] 


— 


Debt, tho' not to his own Uſe, which he may himſelf releaſe 
and diſcharge ; and by the ſame Reaſon, may afſign, © 
; , . , | tor dt gs, 7 5 . 


This Reaſon concludes to the Caſe at Bar. 


if. As it is the Huſband's own Debt within the Words of 
the Ack. 


1254 24, That as the Huſband might affign it, ergo fo may the 8 4 


Beſides, it is to no Manner of Purpoſe, and can ſerve no | 
good End at all, to fy, that ſuch Debts are not affignable ; for SY 
if they ſhould be left in the Huſband, as ſoon as ever he re- 
covers them, che Commiſſioners muſt have the Money, and 
apply it to the Uſe of the Creditors. 
But in order to confine the Senſe of the Words * Debts due 
« and owing to him”, it has been P 
5 % Thatthe nne does ot extend to Debts cue 
krupt as Executor. 
Reſp. This is troe 3 ber it is or this partiovlas Reaſon, be- 
cauſe they are appropriated to pay the Debts of the Teſtator, 
if t aimed; it would be n Wrong (u] 4 De” 


not Bebe might be ges to the King, 
e and fo it is adjudged Micb. 3 
47. and it would be forfeited by the Utlawry of one. 
However, that Caſe is not before us: Thus far is plain, t 
« Debe due from him and another n 

4 Ama; for it is ſo declared by the declaratory Act 
255 10 Anne, which provides, at the ſame Time, that the 

| cur: of he r hl ot ext w diary the ne 
Joint 


But this of a Huſband and Wife is a different Caſe ; for its 
his Debt, as he is one with her. | 
But ĩt is contended, that the Bankruptcy ought not to 


the Huſband a beter Right in his Wike's Debt e 
n 


S Fe- 


is 
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FEST 
5. 
1 


Md 


* 


* * q * * X * 
u . . 


F 


Debts due 
from the 
Wife con- 
ſidered. 


— bring the Aion in their own Name; 


'De Term. 85 Trin. 1714. 


— — p 


Reſp. It does not lum Right ; for his Releaſe 
* km ot grin «br gt for bk ein 
the Contingency ; and thus is a Releaſe in Law, and amounts to 


the fame Thing. | 
rr wheieby the 
Statute of 1 Jac. cap. 1 5. and this Statute have made it as 4 


Debt, Tee Suppoſe à Bond 
were made to H. in Truſt for B. who becomes 4 


B. muſt have brought it in the Name of his Truftes. © - 
Oh ie Romans a zen a de hm in hi 
Acton, ; but the Aſſignees cannot do it. 
Reſp. This is anſwered (as before) and by the Caſes of For- 


8 and Aftiament de thy King, r ee Pitt "dots 
Caſe : 


e: 
Suppoſe « Bill of Exchange be made to the Wife hw fs; 
the Huſband may aſſign it, and the Aſſignee ſhall bring the 
Action in his own Name. 
This Reaſoning holds ſtronger in the Caſe of Debts due from = 
the Wife; for, 
Ih Certainly it is the Huſband's Debt, and the Achon tit 256 
be brought in the Debet and Detiner; it is admitted to be the 
Huſband's Debt, after Judgment, and it were hard to fay, that 
a Judgment of Law charges a Man with a Debt, who was 


hm chargedble with it, when that Judgment was given againſt 


, IF the Intent of the AR be confideretl, and the Queſt 

ed Cui bono? it will appear ſtill ſtronger; 

| "The Perlons concerned in this Matter ute, 

adh, The Creditors, 5 

: holes x Action be Hund him 

| As to e Ban ; if an brought againſt hi 

on ſuch Bond, what Execution can Ns Pur f Hef If be 
takes a FI Fu or Elegit, as ſoon as he finds Goods: or 

the Commiſſioners ought to feiſe them ; this would be wholly 

the Bankeape up iy Priſon, wha ans Df ip kr 


* 


| ought 
Debts, for he retains his Ability to pa 1 b the 
Effects which he has as Abiny nota. 


not meddle with them, becauſs they ate 
It was inſiſted at the Bar, . 0 ts be gen; 


257 
from all his Debts; berni ks h obliged is pu with 
Eſtate liable to pay thoſe Debts ; but 8 

too 


Debts, and for that chat ts Dicargs » x pork 


bis art coy Thy: 18 in Ms 
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2 > Be —_— Whabhbhver 2 — 


his * a for the Putpoſe; Copyhold 
ure Mie 1 to Exdcuton, 


j 
7 


Gill be a Diſcha ka ee vis.) Wiſe is 
e IK 1 to everdiſchar ae 


Bui to Harm cnn a den big foe the Ba 1 
poſel to have had his Dividend, and the Debt ane 


n of Law, 
A be when Woman being De 
e N 


rupt, and by that dif all her e 
A but that would be a fraudulent 
Creditors, quoad fo much of the Eſtate as would Aach their 


— Bias ObjeQtion; 


for Y For i rH be Y 5 N 

erm ears in it ma —— 
1 4 Fe'; af ye 1.0 4) lp tend 12 
ws Hold by tet gs tf AP Nv. 
3 


1 Geb K 12 dof pl this i 

Holband's Debt w ons, FN be 

| Aa to th cond de Mg = "Plea bebe Second 

or not ? THTLADY It) — 
„ 


We or likiwith at of Opis that it is ul not to con- 
A Libenty 


dude to the Country. 


. 


r 
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A Lide of Pleading: erally is given 3 
_ ſo he _ avoid the Hazard of pleading ſpecially; but — 
he muſt take upon him the Proof 51 his nformity to the 
Statute, in every Particular; or if he thinks fit to pe, [= 
Matter ſpecially, then he muſt ſet forth ev 5 Point; 
it, he has this Advanta i re againſt the Plain x at "Bach 
ly one Particular only, upon which Iſſue muſt be taken. 
= the Defendant has pleaded the Matter y, but not 250 
ſet forth the whole, and therefore it is ill for that Reaſon; for 
by the expreſs Words of the Act, this is to be pleaded ſo, as as 
; that the whole Merits may be tried. 
"Cafes at + There are ſeveral Caſes at Common Law, where a Man ſhall 
Common conclude his Plea to the Country, tho' there be no Affirma- 
Law, where tive and Negative, to prevent the Inconvenience that would 


a Man muſt 4 iſe ing on to a Replication; as in 33 H. 6. 20 to a Fine 
conclude to 2 2705 e, . 


dd Country 2yod partes 1 5 nibil 
without an P atriam. or 
Affirmative 

and Negative. 


So in a Counterplea of a Voucher, That he was never ſei- 
ſed of fuch Eſtate whereof he could infeoff him ; TI 
K 
80 in Dover Ni Kite de de-; & de hoc, &c. 
And the 8 this 5 4 it would be i inconvenient 
to go on to a Replication; e to 7 generally, would 
2 it too large and comprehenſive z . to e any parti- 
cular Kind of Eſtate, would be too narrow, E 
immaterial. 
This Statute This Statute. has Sennen a new general Iſſue in this Caſe; 
bas formed a and this was the CT 
new general s Caſe, Mich, 6. Anne, C. B. Rot. 321. that a Plea upon 
_ is Act was well concluded the Counny 4 and if fo, it 
| ende e ee 
It may be obſerved on the Statute of Sewers, (23 H. 8. cap. 


5.) that by the Words of that ne mo. R eallcativn bex- 
preſly given, to n tf to a ſingle Point, 

and ſo the Miſchief, which be in this Caſe, is prevent- 

ed. Thus it muſt have been in this Act, if it had not been 
the Intention ,of it to make the Plea a general Iſſue. 

For this Fault in the Plea, which is ſhewn for Cauſe of 200 
Demurrer, and which would put a Difficulty on the Plain- 


tiff, not intended the Statute, ent muſt be for 
the rief by Judgm be given 


— PR 0 o * Fn 8 - hoy: by * &v . 
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Ex parte Mackerneſs. On Petition. Caſe 58. 
MY 84 k N c Lord 

Oy S. a Weaver, fold to Mackerneſs, a Mercer, ſome uk = 
* for 103 l. and at the ſame Time took two Notes from A fingle 


5 for Pa t thereof, ( /#],) one Note for go J. Creditof, to 
| Fable « Day face paſt, and Note for 53 4 at's wa 4 
& . fr. two 
and 531. Part thereof not yet payable, before the gth of Geo. 2. ſues out a Commiſſion 
of 3 ſuch Commiſſion ſet aſide as irregular. . ber 


And before the laſt Day of Payment incurred, . $. took 
out a Commiſſion of againſt Mackerneſs, who was 
itioned to ſet this Commiſſion afide 


irr 2 
S. to whom, (a) only 50 l. and not 103 l. was then due; and 
Statute 5 Anne, cap. 22. requires, that if a Creditor 
out a Commiſſion, a Debt of 100 J. muſt be due to him; if two James. 
- Creditors ſue it out, there muſt be 1 50 J. due to them; if 
three or more, there muſt be 200 J. or more due to them. 


the Bankrupt's 
till fach 


or 
Ct 
U 


Caſe 59. 
Lord Chan- 


82 : * 


his Payment of Principal and Intereſt. 


Annuities for ninety-nine Years are like Rent-charges out of 


ny Principal and Intereſt. 
of Peers, where it was inſiſted, that theſe Exchequer Annui- 


Multiplicity of Suits; that the Caſe here was the ſtronger, it 


3 Py * 
s - - by 4 4 


e Borrower, by Letter, defired that the Lender would 


. l ſold the Annuity at the xchange, by a ſworn 
Broker, for the full Value that thoſe Annuities then ſold for, 


dant amounted unto. 


Mortgagor brought a Bill to redeem, or to compel the Defen- 


12 . 7 debichs e pirocurs'an Anaiity'of the 
ke 


ney; and that it would be infinitely; troubleſome, and dilato- 


, the Aſſets of the Inteſtate to pay his Debts ger 


* — N n W of — 2 2 N 5 . * * 2 : * ; | | ; 4 1 lg 1 8 1 
. —_— Wo, — 8 
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* 
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The Money was not paid at the Day; upon — the 
Lender frequently defired de Money, , and gave Notice that he 
would fell, l. nd appointing a y that Purpoſe deſired the 
Borrower to be preſent to ſec that the Homging was ſold at the 
full Value. 


2( 


7 N a Week longer before he ſold, which was alfo complied 
with; and then the Lender dying f ſuddenly, the Defendarit, his 


and which was leſs than what-the Money due to the Defen- 
the 


Theſe Annuities'afterwards roſe in Value; whereupon 


dant to purchaſe another Annuity on the ſame Fund, and of 
the ſame yearly Value, to be transferred to the Niarggager on 


Lord Chancellor > Here is no expreſs Power to ſell 3 wi 


Lands, and not like Stocks, which may be thought to be of 
2 Value 55 and there being no Decree for forecloſing 
; any Agreement in Writing, that the Mort- 


Value, At the fame Fund, to be ed to the 
Plaintiff upon yment of che Principal and tereſt to 
the Defenlant; {and be Maſter compue what due for 


From which Decree an Appeal was. ht in the Houſe 


ties, as well as Stocks, were uſually fold at the Exchange, and 
that this was but as a Pawn'; and tho' there was no 1 | 
Power to ſell in the Defeaſünce, yet by the Mortgagor's 

ter, it was plainly: ſubmitted to, when the Mortgagor defired 
the Sale might be deferred for x Week dar Conve- 


nience of Securities, among Merchants, was, that. after 
the Day of Payment paſt, they were taken to be ready Mo- 


ry, if there could be no Sale of ſuch Annuities thus pledged, 
without a Decree of Forecloſure ; that this would ſet afide ſe- 
veral Sales that had been made in the like Caſes, and occaſion 
being that of an Adminiſtrator, who was obliged to diſpoſe 


; Wherefore the Decree was PR 9, the Nemine 
contradicente, | - 


=, 


De Term. & Trin. 1 714. 
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La 


N an Applic: 
EI ray ma Bos: from 


was obj that Hence the Union, Scot 
this Kin , and conſequently, that 
not be conſtrued of the Kingdom, nor any Breach of to prevent 
the Condition of 12 ity given on ſuch Writ.” ones s » 


and allo fob's De in an —— 


, as if he 
wn Ws ne ev Ne exeat 
this Caſe, the _moring ar tier 


or to Scotland ; for if it be 
the Partics going to Scotland 


e 
(a) Vide Preced. in — 1 


to account, and Abatement of 
nen. [IBF of 


. I Michul 
_ . 


| Caſe 6r. - di | EY verſus Ae, 


Lord Chan- 
cellor Cow- -USBA N'D'Giſed in Right of his Wits booms el 
per. in order to ſupply his to buy 
1 a Commiſſion in the Army, and for the 

ki yang Money, he and his Wife a Fine — lbs. 
verſus Ough- tance and raiſe a Term of 500 Years,” which is limited to the 
wn. Perſon lendin the ron to be void upon the Payment of 
Ware, Wise in Fes; und in the e Ee c fu 
Huſhapd Gr 10 n 


oy io fits \: 


Fine of the Wife's Land as a Mortgage for k, and Huſband by win ves 
rr Eſtate, and dies; by Mort 5 | 
out of his perſonal Aſſets, tho' the charitable Legacies will ny loſt; but oy 


the Huſband's Dub, thotby ee See halt be proerod de 


| Afterwards the Huſband makes his Will, by which he gives 
ſeveral Charities out of his perſonal Eſtate, and dies indebted 
by Simple Contract. 
The idow brings her Bill to have this Mortgage, made 
of her Inheritance, diſcharged out of her Huſband's perſonal 
—_— 8 che other _ Ag - 6 
T ets were not ſufficient to Mortgage-Mo- 2 
ney, and alſo the Charities given by als Will. 
Lord Chancellor : This Mortgage is a Dehr of the Huſband, 
which muſt be paid before Legacies ; and the Wife, by con- 
ſenting to charge her Land with it, does not make it leſs his 
Debt than it was before; the perſonal Eſtate ſhall be liable 
to pay Debts, before Legacies, tho“ to (a) a Charity, for 
they are ſtill but Legacies ; but all other Debts of the Huſ- 
— 26 Ear to this; every thing ſhall be taken fa- 


vourably 


© (a) Vide poſt Maſters verſus Maſters, & Attorney General verſus Hudſon. 
Legacies to a Charity, on a Deficiency. of Aſſets, are to abate in Proportion, 
as well as other pecuniary Legacics, 


— 


; 4 A ” a _. — & — " 
= 2 a 


"$."s _ N 7 P 
— "IE Ty th. * 
n * 0 
-_ 2 * = 2 * w * — - a * * ” K ar 
S + * f w >. 1 I * 
| © 1% . © . * 


'vourably for the Wife, who, for the ſupplying tze Huſband's | 
Occaſions, bas agreed to change her Land wich a Debt of 
mann IR * 


; o ; . > # an A 
e awd rs 
of the Huſband's perſonal Aſſets; which Lord 


Cowper thought very vod nora; It being inſiſted u 
that it was Gif? of fo much Money from. the Wife the 
not to be . | 
Sir Ceſar Child and o- Calo 62. 1 


thers, Afignees of a Cm. 
miſſion of Bankruptcy ta- Plaintiffs; 
ken out againſt Sir Ste- nun 
pben Evans, 


LE 


Thomas Frederick Eſq ; Defendant. 


R. Frederick brought his original Bill, againſt Sir; Ste rig! 

phen Evans and ter, as Partners, for an Account, 2 
and Sir Stephen Evans an brought their CroG-Bill Cern 
againſt Mr, Frederick; but Frederich's Bill (after many Dif- Cro%-Bll 


. his 
Bill againſt B. and C. who put in inſufficient Anſwers, and their Croſs-Bill againſt 


prefer 
A. B. becomes 1 e N of a Bill of Revi- 
vor agpinſt £. they ſha e G. has anfwer'd Fs Bill. . 


Yy pautes) 


W — 8 — : 22 
De Term S Michaelis: 1714. 
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nm 


my being ſettled” to — ordered that that ſhould 
de fiſt anſwered upon which, Sir Stefthen Evans and Hayter 
put in an Anſwer,” Which was reported inſufficient z-'then Sir 
Stephen Evans becomes a and his Eſtate is 
by the Commiſſidners to SiriCeſar Child and others, who bri 
their Bill in Nature of ab: ofiginial Bill againſt Mr. Frederi 
for this Account; and Mr. Frederick Proting the greg. of 
* Limitations, his Plea was alldived. . 
Aterwards Sir Ge Child and others; the Afignees,/ | 
their Bill in Nature of a Bill of Revivor, Swanding it apart 
former Bill brought by Sir Sz Evans. 
| And it was now moved by Mr. Frederick, and fo. 0 
the Lord Chautellor, that Hayter, he was a Co-Plaintiff wi 
Sir Stephen in the Former Bill, ſhould anſwer Mr. Frederick's 
Bill, before Mr. Frederick ſhould anſwer git Cefar's Bill; in 
td, Sir Cefar's Bill, had it not been in the Nature of à Bill 
vor of hir dreßbens Bill, would have been barred 
by the Statate ; and then, Sir Cofer Rood in the Place of 
Sir Stephen Evans and Hiyter, he could not be in a better Con- 
dition; conſequiently, ſihce; if Sit Srepbem had been akve and 
— Plamtiff, Hayter, as well as he, miſt have firſt an- 
fivered Mr. Frederict's Bill, fo muſt do now; and as 
one Way, (viz) Ing S 


Ceſar had the Benefit of into Bir (Stephen's Place, fo 
muſt he ſubmit to have t /advantage- of it the other 
Way. * 4 4 Nin I 1 
= 2 
I Caſe 63. aum. | 


Deviſe of all "JNE Deviſes all oY and hater a Deke [0 

dalle Bend. C Bond paſſed to the Deviſee, was Go re 

Civil Law 'Decreed by Lord Chancellor dill; that theſe 

divides all Words ſeemed at Common lee to paſs a Bond, — to extend 
4 ne of to all the y_ Eſtate ; but this being in the Caſe of a Will, 

Bona mbila and a Will relating to a Eſtate 186; it ought to be con- 

and Bona ſtrued according to the Rules of the (a) Civil Lr. 


1 * (0) Ante 12. & poſt Plume verlus Beate, 


Now the Civil Law makes Bona mobilia, and Bona immobi- 
lia, the Membra dividentia of all Eſtates ; Bona immalli lia are 
Land, Bona mobilia are all Moveables, which muſt extend 
to Bonds; and therefore, . er tr 
Goods, a Bond muſt pals. 


* 
* 
* 

. 

Nuyer 


nad 26 Ene wd 9 rb AO 1607 44 ann 4 eee 


verſus" Lovington.” « 52 - Caſe 64. 
” Tins ' 6 


ST omet 937 5 
NE E e One for | 
if the Grizitof Wh tt — fo: — 

Notice of his Intention to pay in the Oonfidermtion grants 
ing 800 J) by Inſtalrente viz. 1007. i the End of every ti 
Months, and ſhall; pürſuänt to fuch Notice, S . 
and Intereſt, at- — bis Life-Trme, then the Grant S 
to be void ; but t © to See the eu mh Condition, 
Gamer af che N ee 69e: Uh mn and the Rent- — rg 

| Charge Was moch les chan what the Entereft af che Money Feine . 
came to, (for the Intereſt was at that Time 8 per Cm. the Con Lic * 

eing made above ſixty 'Yeary finer and” the Grantee give Notice, 
ee, e ee cee 70s Vin 
ene ee Collage 1 a 


EEE e ESE Ss 
* 
San. redeemable, I 1 th e 
8 S © 0 Yoo7e hen he Morgio A Den 

engl 56. ene let ni 4 20 wolle 
| And now, upon « Bill ought bythe Meir of he 0 


— this Rent-Charge, the -Queſtion' was 
it was redeemable. _ 


269 Sir 'Foſeph Fekyll for the Plaintiff, - | The Chat teig In Caſe of 

the R to the Liſe of the is of np Force; 5 

C—ů—— 2 Eæ 

wy ap Words or Agreement made at or Time; ar Equity of 

As Borrower is commonly neceffitous, would R 

in the Power of the Scrivener, to make of ſach-Ne- to the Life- 

ceſſities, and would let in Oppreflion, and forecloſe the Power time of the 

and Juriſdicton of this Court. 3 
the Hei 

| May or Heim only of bs Body 


Wi 14 (a) Howard G. 'Us. n (a) Vern. 
che Clauſe OY 8 Tieus, Quring his 7 7. Nowcon 
r hoatdpay, ne Mop the Mortgage be void; and bam. 

in that Caſe there was enant to pay any Intereſt or Prin- 

cipal, and the Circurtanos thre, ne 2 than 


* 
8 2 


205 
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— 


Levers eee both 
Sides, and decreed, that a Power of Redemption could not be 
barred by anger 3 at the ſame Time 


with the M H + dN 
(u) oVeins So in 2 Char | 147. 4 Howard _—_ Herrin qu | 
33- ty of Redemption was the Grantor and the 


Aale of bis Body; yet it — * 
| - the Grantor, ſhould redeem; and. it is there particularly laid 
down as a Rule, that where the Conveyance is but a Mortgage, 
5 no. Words or Clauſe ſhall prevail to bar the Grantor, bis, Heirs 
or  Afigns from redeeming ;. otherwiſe. the Act of a Scrivener 

5 c 270 

Mortgage of hy tte e this Caſe differed from the 
r er. a Caſe of Lands, where the Profits, and Outgoings being uncer- 
a greater tain, the allowing a Stale Redemption, — — boo 

Diſtance of a Difficulty, upon the Mortgagee in his A 
the Caſe of a Rent-Charge, the Revenue was as certain and the 

| % Lab Outgoings (eng any) certain alſo, 

But what he chiefly relied upon, was, that as the Statute of 
bog Lindtations, had, in the C of Lands, after twenty Years 
Poſſeſſion, barred the Plaintiff of his Entry or Ejectment, ſo 
(b) Vid. 2 the Court of ( Equity, in Imitation of that Law, would not 
Vent. 340. allow the Mortgagor to redeem the Mortgage, after the Mort- 


2 twenty Years in Poſſeſſion; and that the ſame 
an 


k % 


ky peg FIRMS et Pals ens 
at Law. 


| 15 — — 

0 | paid, or demanded, for corny Tor 

0 bein erat by Dd (wal Rent 

| e Remedy was taken er, 
Lord Wi yams verſus Jennin 1 Lond Harcourt's Time, 


where the Court took ſuch a Di betwixt a M of 
\ a Rent-Charge, and of Land; and in the former Caſe, 4 
_ long Time, (I think eighty Years) allowed of a Redemp- 
M N As'to-the'Oh; that here was no Covenant for the 
my out Payment of the al or Intereſt, he ſaid, that was not Ma- 
Covenant or _ the ſame not being 1 for the making of a Mort- 
Bond bite hh ep rom e = Af; (viz,) 271 
Mortgagor | to compel the Payment, as well as for the 


* 8 to nas. ov. Redemption; ſince ſuch Con 


as in the preſent Caſe, though without any Covenant or Bond 
ne would yet be plainly a Mort- 


4 


— - 
” 
* 
89 + 
4 


De Je Tame. FTE D vo 


S 


r — 
Death of Grantor, ET 


9 . 


in ach — no ure to the Right of Redemption. 

Now in this Caſe, the Rent-Charge was the Intereſt agreed 
on by the Parties, and the Payment of the Rent the 
Payment of Intereſt ; N the Objection of the 
of Time was wholly taken off. But, 

Lord Chancellor Cowper conceived the Rent to be 
not redeemable, at ſo great a Diſtance of Time, and that this 
Court had heretofore gone too far in permitting Redempti- 


u that at the Time of making the — 
Intereſt was at 8 J. per Cent, _ _— 


272 48. a Year, being ſo much leſs than the 
7 oo l. at 8 per Cent. (which came to 64 . 


of the Rent-Charge could nx be taken to be the Payment of 
the Intereſt, © 


5 That here ſeveral Circumſtances concurred, which, 
, might not be of Force to bar the Re- 
them, joined together, were ſtrong enough 


ſcemed to have allowed a Conſiderati- 


the Equity of Redemption after the Death 
the Rent-Charge a 81. per Annum. 
ments. 
: 4. ing it at the Election only of the Mortgagor, 


fon gi by ch « Concingem Ahr of Redempe > ink 
given, why a t t o 
. ee 

That the Length of Time, where ſo great, as in the pre- 
ſent Caſe, was a good Bar of Redemption of a Rent-Charge as 
Tk ee Oe gt at 
of this Rent-Charge after the Death of the Mortga 
al wot a0 Pr, war of Wight kewl, that 
Mortgagor was not bound to pay the M . 
that he] Purchaſe of this Rent-Charge no ways, ei 
273 create, o admit of a Right of Ne gos, by 6e he Se. 


curity againſt a Redemption, =_y "En a prudent Caui 


5 De Ter . &. Michaelis, 17 14. 
3- bh. 


| on made uſe of by the Purchaſot, which the Seller, being ſatiſ- 
fied it would not hurt Hinaſclf, ; might adviſe him to. | 

- Wherefote-the Court decreed, that the Bill for a. 

on ſhould: be diſmiſſed with the uſual Coſts, it 
Bilkand Anſwer. But it was thought that the of Time 
was the chief ObjeQtion to the Redemption, e de 
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crta god u 1 9t 


rs arge eee and je, and alſo two Daugh Portions o 


made his Will, Givin thereby 1 EEE 12 
Ae . ected Cad if 


- Wd 
his real Eſtate to his eldeſt Son chargeable with theſe Porti- — 
ons. the Child ſo 


dying to 
to the Survivor; one of the Children dies in the Life - time of the Teſtator; this is 42 
lapſed Legacy, but ſhall go over to the ſurviving Children. 


One of the Daughters died within Age, and before Mar- 
Marge inthe ger Son died alſo within Age, and before 
in the the Life-time of his Father the Teſts 
he Father lived to have another Son, whom he named 
1105 and afterwards wrote a Codicil at the Bottom of his 
„ Notice, 
that fince the laſt, it had pleaſed God to give him an Son, 
and gave a Legacy of 500 a-piece to his Son Toſeph, and his 
iving Daughter, over and above what he had given them 
his ſaid Will. 

Upon this Cauſe's coming on firſt before Lord Chancellor 
Harcourt, touching the Share of the deceaſed Dau 1 
tion, vi. Whether, upon the Death of the Son ep, the 
Shave of the Bid Gren Dangle, thats was in Jeſepb, 
ſhould ſurvive with Jeſcpb's Portion? 

His Lordſhip decreed it ſhould not ; becauſe the Portion of 
the deceaſed Daughter became veſted in diſtin Shares in the 

Children, and there were no Words for creating a 
Jointenancy of theſe Shares. U . 
to two or more, is a joint of Courſe, unleſs there 
Words to ſever the Jointenancy.] But 


7 of 


De Term. S. Hill. 1714 


* 


ccc 
Lord Chancellor Cowper ; apfl Mereas it was objected, that by  ... 
the Death of Foſeph in the Life-time of the Teſtator, his Fa- 


ther, 8 ortion. give 55 

22 = 
ho Xt Tt tlc ell ape 
a) over, 


TR : 68, & Fs ©; 

a) Ante cy, but it was a Portion 

a; 3" Effect; that the Ae re — 

See, and the Will, and did amount ens the ſecond Joſp 276 
poſt Northey in the Place of the firſt the ul 


Teſtator 
verſus anew, and had writ it over again, by which new Will the ſe⸗ 


Strange. cond Joſeph muſt take; and op the fixed Intention of the 
Teſtator appeared to be, that 7 ſhould have ome than his 
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| Finch & aP Rt Earl of Winchel Ja. | Cal 66, 


HE Counteſs Dowager of Vi nchelſca bein vintrels for "Ons 
r ele der 4 
Eail, Remainder over, deration 


| to convey 
Lands to J. S. and afterwards e ee J 5: If che Conſideration Money 


paid by ' $. be any ways adequate to the Value of the Land, it binds the Land in Equity, 


and eee, anne Vos! 
quate, 


The lhe Eat entered Bas" er ES 
teſs, that in Caſe ſhe would make to him a conditional Sur- - 
render of her Eſtate for Life, in order to enable him to 


Death by and Judgment ; — Agreement was not 
in Writing, but nd June by ſeveral Letters under 
the late Earl's Hand. 
The Perſons, on whom theſe Remainders were to be 
ſettled, brought their Bill to have this t executed, 
Ge Ten aa Bens F before Lord . (4) Tria.. 


Chancellor Harcourt, which Decree was affirmed * 1713. 
Houſe of Lords. 


De Term. 5 Trin. 4 45 


4 + FAR WIE Tv e 


Truſtee For the Plaintiffs it n that from the Time that the 
confeſſes a late Earl entered into this t, it bqing an Agreement 
Judgment, made upon a valuable Conſideration, he [the late Earl] was but a 
this will not Truſtes for the Uſes in the Settlement ſo agreed to be made as a- 
Eſtate. foreſaid; and if a confeſſeda 27 or u Bqui _ 
at Law; cheſe wert ank e yet, in ty, 

— 11 it ; becauſe the Eſtate, in . „would not 


4 


> ANF IT ITS EE" —— — 


to the Truſtee, but to the Cefturque 
A. Articles That if one articled to buy an Eſtate, and bald his Purchaſe 
to ſell an E- Money, and afterwards the Perſon, who agreed to ſell, ac- 


ſtate to B, for 
know a Judgment or Statute to a third Perſon, who bad 2 
* no Notice, yet this Jud Rn ſhould not, in Equity, affect the 70 


receives the Eſtate; becauſe from t ime of the Articles, and Payment 
Money, but of the Money, the Perſon agrecing to fell would be only a 
before the = Traſtee for 1 Purchaſor ; which was admitted, a 
gives a Judg- affirmed by tlic Lord Ch 


ment; this 


will not bind the Eſtate; ſecs if 1 ren has no Notes. 


it e rn: That if in dis Caſe Lord Winc lea, 
or any other Perſon that had been a "Truſtee in Pole 
bad made a Mor, 72 of; the 7 for a valuable Con- 
ion, and. doit f * ſuch Mortgagee, in he 
— have pleaded his Dr „and would have been 
as a wa without Notice, ſhould have held Place a- 
inſt the intended Purchaſor, or Ceftuigu e ike Tha for there 
& Money Would have been lent itle and Cre- 
() Vide poſt dit of the” Land, and have —— 25 the (4) Land; 


_— 7 which * be ſo in tlie Cafe nt Cre- 
Hartz. © Aitor, who 3. e it ha dent Ex- 
rough. cecution againft the "Perſon, or of 2 Party that 


ve the dement”;. ind à Judgment is on a general 
| | bg Tu ecifick Lien _ the Land. Yo h 
Alſq it Was d that às the Agreement bound the 
lite Earl, 16 it az bind all clamming under Him; con- 
ſequeritly the ent Creditors of © the late Far could 
have no better Title than he hirilelf had. 
A. conveys For Which Purpoſe Mr; Vernon cited the cit. of * 
an Eſtate by Bh verſus Francis, deereed by Lord Keeper Bridgman, 
a Convey-,, and affirmed by Lord Chancellor Nortfighim, where there 
is defective, Was a” defective Mörtgage 1 in Fee for $009, it bein made 
(viz.).for by Way of Feoffment without Livery, and after this, the 
_— Li- Mortga or confeſſed a Judgment to a third Pefſon; ne- 


„e "Yerthelels the Eftite ifically "ound by 28 
aft ing in Equity an by 280 
and te a — Mortgage, it was was decreed, that the Mor age ſhould 
Judgment; Deen 1441 e e 
dis vill or ne me R e 


3 Firſt hacks by Lord E POET: * hat L Keoper 
Huch, Mich. 25 Car. 2. 1673. 1 


in 


Jointui 
WAS, 
+ 

gi Leh bin 

tees for ninety-nine Years, redemiſed the Premiſſes to 

the late Earl for ninety-eight Years, reſerving 1 500 J. per Au- 

mim during the Counteſs's Life, to commence after the late 

Fart's Death, the Lands _ of about. double that Value ; 

after which the late Earl of Pembroke died greatly indebted by 


Simple Contract; and tho* it was objected, that this Term of 
| ninety= 


* 


LED a — — * 


"Dp Term: 8 "Sv I 7 L 5. 


R - * 
3 „ ä 


eee Vears, being redemiſed to the late Earl yn 


thod only propoſed by Counſel to ſerve a 
ſuch End being ferved, to _ e and tho” * 
a)2 Vern, Was 4) once fo decreed in or Tefferey's Time, 
* yet = Decree was afterwards. (b) reverſed, and — 
55 Vern. 2oquickced under the Heir of the late Lord Pembroke; for 
12 it being legal „Equity ſhall never take from a Cre- 
| dior what, at — he is intitled to. E 
That the Creditors were now in Nature of Denen they 
coming in before the Maſter,” and conſen wting to bs bond by 
the Decree of the Court; and the Plaintiffs were aſki 
Court to take away the Benefit of the Law from honeſt and 
juſt Creditors. 
That this Caſe was not like that af Truſtee out of Poſ- 
ſeſſion ; for the late Earl, who contracted theſe Debts by Judg- 
ment, was in Poſſeſſion ; and as he was ſeiſed of the legal Eſtate 
in Fee, ſo was he alſo the vi/ible, as well as the legal Owner 
of the Eſtate ;- and, upon the Credit of this Eſtate, might be 
ſuppoſed to have been "reſted for this Money ; and the the laß 
ment Creditor might think himſelf fafe * Means 
Land, and lend upon that, 
That there was little Difference betwixt a Mortgage and a 
Judgment; and yet it had been admitted, that if one articled 
to ſell, and after received the Money, and then mortgaged, be- 
fore he conveyed to the Purchaſor, the Mortgagee hold 
the Mortgage. 
It might be granted, that in the Caſe cited of a Man- 8 
a defective Conveyance, and becoming Bankrupt, the Credi- 
wo ſhould not avoid it, any more than the pt him- 
ſelf; becauſe / the Creditors ſtood in the Bankrupt's Place, 
(a) Poſt Ja- and ann N no more than he could en done him- 


cob ſon verſus 
J illiams - & 
Befvile verſus Runde. 


But that, in che principal Caſe, the Plaine;fi chimin 


der this 1 were in Fault, that they did not 2 


freſh Suit, but delayed it nine Vears; whereas they ought to 

have come before 2 an Execution of this Agreement, which 
would (probably) have prevented theſe Creditors from lending 
their Money, or if they had taken a Security of the Premiſſes 
pendente lite, it would not have availed them. 

Lord Chancellor Cowper : Articles made for a valuable Con- 
ſideration, and the Money paid, will, in Equity, bind the Es- 
tate, and preva il agint an any Judgment Creditor, meſne betwixt 
the Articles an Conveyance ; but this muſt be, where 
the Canfideration paid id is ſomewhat adequate to the Thing pur- 
chaſed ; for F d. Money paid is but a /mall Sum, in Reſpet 


—— 
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Caſe 67 "Gillet Py 22 ray. 


One by Will Man by his Will leaves his Grandaughter an _ 
- cnt of 10 J. per Annum for Life, and afterwards, 
Annuity © Codicil to his Will, declares, that If his G tr 
daughter; * ſhall with the good Liking of his Truſtees, then 
but if ſhe © ſhe ſhall have 150 J. in lieu of the Annuity, and her An- 
= ee “ nuity to ceaſe.” 

22 ſhe marries, ee Huſband is 


not intitled to the Money, the having married with the Executors Conſent being a Conditi- 
on precedent to the Gift of the Portion. 


The Grandaughter afterwards marries one worth nothing, and 
* the Conſent of any of the Truſtees. = = 
ereupon it was objected by Serjeant Hooper, that the Re- 
ſtraint of — only —4— and that the Gran- 
daughter, notwithſtanding her having married as above, ought 
to have the 1 50 J. Portion. 
But the Lord decreed the contrary, ſaying, here was 
a Proviſion made either Way, and where the Proy on for the 
Child is in the Alternative, and there is a Condition precedent 
to the Gift of the Portion, Fiz.) If ſbe marries I Conſent, 
Sc. and that is not performed, and the Child is ſtill provided 


for, tho' not with the greater Portion, Equity, in that Caſe, 
does not relieve, 


Caſe 68. Duagley verſus Tolferry. 


Reports of A Having a Siſter who fad four Infant Children, does by 
Caſes in E- Will deviſe 100 J. a-piece to theſe Infant Children, 
dag, 4.5 mentioning no Time of Payment, and makes the Defendant 
Name of Pom cigar and dies. 


Dawley verſus Be yy be Fother as Guardian, of n 
ill ; tho? the Te arol on his Death- bed directed it. . 


It 
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bed, gave Dir chien, that the Executor ſhould 


cies_ tw" the 'Bather of” the Tyfants a * vve 


ve of Ag 


— [Account betwirt Father and the youngeſt 

Son, and it ESE — 

eſt 8on ineluding 1004, Legacy 

Son IXED and his Father as Debtor 


Alſo after the ſaid youngeſt Son came of Age, he never made 
any Demand againſt the Defendant the Executor ; ſo that there 


Ar | 

It happened afterwards, that the youngeſt Son being a Bank- 
the Commiſſioners made an Aſſignment of the Bankrupt's 

mg te Commiſncy rate op Agra of ha reſt of the 


| Creditors, and the t thereupon. brought. « Bil ogunſ 


r 
Deeree for ſame, in a 
the Father AK ill. N ar 
And this Decree. being made by Sir John Trevor Maſter of 
the Rolls, an Appeal was brought before Lord Chancellor 
5 affirmed the Decree; for that (as he-faid) if the 
ſame were e it might incourage Payments to Parents , 
and Guardians, in 1 of Infant ; but it was 
| a.* hard Caſe, and the Depoſit ondered to be divided. 


* 


| Day verſus Trig. Before Mr. J. Tracy 


to the Father of the Infant, makes the Dectee carry — 


in the Abſence of Lord Chancellor. 


tos. A. — 2 TAS. 
Ar =: x0 ha 


Caſe 69. 


One deviſes 
all his Free- 
hold Houſes 
in A and 
hath none 
but Leaſe- 


| hold Houſes there; the Leaſehold bel pak. Secus in a Grant. 


0 The Teflator's having directed the Payment of the Legacy to be made 


rance of Hardſhip ; for which Reaſon, and becauſe 
in the Book referred to in the 


+3 
* 
-- Xx 


De Term. $. Mrchookis, x75. 


Decreed. by. Mr. J. Tracy, tat tt in «Grant of ll ne 


| Freehold Houſes, Leaſehold Houſes could not paſs; and that 


Caſe 70. 
Lord Chan- 
cellor Cow- 
per. 

2 Vern. 699. 


A Will of 


yet ill in E- 
quity, as if 
obtained by 
Fraud. 


in the Caſe of a Vill had there been any Freehold Houſes to 
fatisfy the Will, the Leaſehold Houſes ſhould not have paſſed; 
yet the plain Intention of the Teſtator in the principal Caſe 
being to paſs ſome Houſes, and he having no Freehold Houſes 
there, the Word [Freehold] ſhould rather be reje&ted, than the 
Will be wholly void: And the Leaſehold ſhould paſs ; and 


that the Suit was proper in Equity, fince the Leaſchold Hou- 


ſes: (being Chattels) could not paſs by the Will without the 
Aſſent ot the ctr} which Aſſent he was compellable to 


Rus l 


Go verſus T! racey. 


a By his Will had deviſed his Land to his Mother in Fee, 


Will would not be good, but vught to be guarded, (as he cal- 
led it) and that he would make another Will for the Teſtator, 
which he would take Care ſhould be ſuffictently guarded. _ 
* Accordingly F. S. drew the Will; which was fo drawn 
that A. thereby gave the Land to his Mother for Life onh, 
Remainder to J. S. in Fee. 

The Mother, on the Death of A. becwhiht a Bill to eſtabliſh 
the firſt Will, and examined the now Plaintiff as a Witneſs to 
prove the ill Practices made uſe of J. S. in obtaining the ſe- 
cond Will; after which, and before the Hearing of the Cauſe, the 
Mother died, having made her Will, and given a . 
with a Clauſe of Dittref, out of the Eſtate, to the Plainti 
and deviſed the Lands fo charged to others; and there were 
divers Witneſſes examined to prove A. the firſt Teſtator Nen 
compos, when he made his ſecond Will. 


Lord Chancellor : A Will, tho' good at Law, may yet be 
ſet aſide in Equity for (a) Fraud; as if A. ſhould agree to give 


B. Bank-Bills to the Amount of 1000 J. in Conſideration 
B. would make his Will, and thereby deviſe his Lands to 
and accordingly B, does make ſuch a ill, and A. gives B. the 
Bank-Bills, but thoſe Bank-Bills proved to be forged ; this, 
tho' a good Will at Law, ſhall nevertheleſs be avoided in 
Equity by the Teſtator's Heir, for the Fraud, 

In like Manner, if A had deviſed his Lands to his Mother 


in Fee, and afterwards J. S. the Defendant had told A. the 
Teſtator, and not the Mother, (as in the 2 — — 
the Will was a void Will Ewan of ng 


(a) Et vide in 1 Chan, Rep. (laſt Edit.) 12, 66, — of a Will of 


Land being ſet aſide in Equity for Fraud, 
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Ind that he would make another Will for the Teſtator, that 


290 


ſhould- be n he had made ; 
another Will for the Teſtator, whereby the Eſtate had been 
deviſed to the Mother for Life only, the Remainder to J. S. 
(the Defendant in Fee ; this would be.a good Will in Law, if 
atteſted purſuant to the Act of Parliament, but would be ſet 


aſide in Equity for the Fraud; but as to the Evidence of the 


Teſtator's being Non compos, that is intirely at Law; and to be 
tried there. | of 5 | LF 
Secondly, Upon offering the Depoſitions of the Plaintiff tobe Caſe where 
read, it was objected, that the Plaintiff's own Depoſitions could the Plaintiff 
not be read, foraſmuch as he was a Party claiming under the — 
Will in Controverſy, and ſo could not be a Witneſs for the Will; nes: As-- 
and Sir Joſepb Fekyll cited Tilh's Caſe (a) where one was ex- where a 
amined as a Witneſs, who at that Time was no Ways con- Witneſs is. 
cerned in Point of Intereſt, but afterwards became intereſted, — 
and at a Trial at Bar in this Caſe, the Judges of C. B. ſent a 
Judge to the Court of B. R. for their Opinion in the Point, fintereſted, 
who held, that the ſitions could not be read; for that the but after- 
Witneſs himſelf was living, and he himſelf could not have de be- 


been a Witneſs at that Time Yivd voce, becauſe he was then terefted and 
intereſted. * e ö | Plaintiff in 
2 5 | | the Cauſe, 

{a) Salk. 286. _ 1 his Depoſitions ſhall be read. 


But Lord Chancellor, in the principal Caſe, becauſe the 
Witneſs was a good Witneſs, and diſintereſted at the Time 
of the Depoſition taken, and this being in the Nature of a Bill 
of Revivor, to have the Benefit of the Proceedings in which 
the Plaintiff was examined, admitted (5) the Plaintiff's own 
Depoſitions to be read. | | 

After which, the Court directed an Iſſue in Middleſex, where 
the Will was made, (tho' the Lands lay in Shropſhrre,) to try, 
whether the Will, by which the Lands in Fee were deviſed to 
ang ny the laſt Will of the Teſtator A. 

is Occaſion Serjeant Hooper, obiter, put the follow- 

ing Gale, as e kepprgd in his — vis. J. S. 
was the nip ns. ſcribing Witneſs to a Bond, and afterwards Surviving 
the Obligee in the Bond made J. S. the ſurviving Witneſs, his Witneß to a 
Executor; in an Action brought by J. S. the Executor, u — n 
this Bond, the Court allowed Evidence to prove the Plaintiff's th. Oblivee; 
Hand to the Bond, he being diſabled hi to give Evidence, in an Action 
as much as if he was dead. „ brought by 


him on the 


Bond, Evidence ſhall be admitted to prove the Plaintiff's Hand as a Proof of the Bond. 


(b) See 2 Vern. 472. Callnu verſus Mime ; Where a Witneſs was ex- 
amined before the Hearing while ſhe was intereſted, but after the Hearing ſhe 


releaſed her Intereſt, and was examined again before the Maſter, and her De- 
politions before the Maſter were allowed to be read; . 


See Allo 


1 


Aid is the(pritcin (Qu it wns declared, that x. Grantee, 


when he appears, t be a bare Truſtee, is a good: Evidence to 


* neee 


7 " 
* 
413 | : 


baſe 71. »3 . verſus Saal. SN" 
Preced. in | NB dei that ll is Money i the Goverment: Pund 
Chan. 421. ſhould be laid out in a Purchaſe of Lands of 3 or 400}. 


One deviſes a' Year; and ſettled on his eldeft Son A. and the Heirs Male 
—— of his Body; Remainder to his fecond Son B. and the Heirs 
Gen- Male of his Body, &c. and bequeathed the reſt of his perſo- 
ment to be EF 


laid out in over, in the ſame Manner. 
the Purchaſe 


of Land-of 3 or 4001. per: Aunum, to he bel e e el Son, and-the Heirs Made af his 


Remainder to the ſecond Son, and the Heirs Male of his Body, Cc. and. deviſes 
the reſt of his perſonal Eſtate to his eldeſt Son, and the Heirs Male of N. 


Body; Remain- 
der to his ſecond Son, &c. * mg Eſtate cannot be- intailed, el, bur the whole Yor the 
eldeſt Son. 


Where. 3 or Lord Chancellor: Nis dew, the perſonal Eſtate cannot be 
400 J. per. intailed, but the whole Property thereof veſts in A. as ta the 


Annum is di- 


e Ned other Beviſe, I will conſtrue it in the moſt liberal Senſe ; and 


purchaſed, it being directed that Lands of 3 or 400 l. per Annum ſhould 


the Court be purchaſed, it ſhall be 400 /, pe. Annum. 
will take it 


in the largeſt Senſe, and conſtrue it to be 400 J. per Anm. 


Lean, And tho! it was inſiſted, that this being the Caſe of Money 
recte 


e directed to be laid out in Land, was to be-conftrued like Ma- 2 


and convey- Tiage-Articles, where Lands are covenanted to be 

ed to A, and on the Huſband and the Wife, and the Heirs Male of 

the Heis Body of the Huſband, in which: Caſe the Court would onder 
Male of his a ſtrict Settlement, viz. to the Father for Life, Remainder 
maidderto the firſt, Cc. Son, to the Intent that the Huſband 

B. Equity not bar it. And for the ſame Reaſon ſhould do ſo here: 


vill not de- 


cree it to be ſettled to A. for Life, Remainder to his firſt; &c. Sons. 


vet Lord Chincelbr ſaid this Caſe differed : For that in 


( a) —_ aro Marriage-Articles the Children are conſidered as (a): Pur- 


pars N chaſors ; but in the Caſe of a Will, (as this was). where the Teſ- 


| 143. or expreſſes his Intent to give an Eſtate-Tail, a Court of 


Equity ought not to abridge the Bounty directed by the Teſ- 
tutor. 


K 


— 


— 
= 


| Howl — r et — 0 72; 


A. nere, N 

vi.) a Conv in 2 

. 6 Frovifs to. N. if 7. his Ie bal 4 
— or his Heirs 300 l. on any ichen ner Morgage in 

— giving fox Months Notice, and the Mortgagee to have abr docs wy 

| the Rent Whiel ſhould be then in Atrear, but dene us on fa 

no Bond, or Covenant to pay the Monex. 1 300 l. and 


any AMichaelmas is Menthe Nevien, Morggggr fuk N 
5 On 
Eftats to his Wife; n, 4A 


erſonal Eſtate is liable to pay the 


„ 


The M continued in iy 7 7 hay 


tereſt during his Life, and by his MW. 
and deviſed the Surplus of oh 


Debts, to his Wife and 


mf Es wh at hs this M 
e pro jorge was 

Money bo . and a Debt, of which the M r's pay- 

ing Intereſt was an Evidence; that the (4) Heir was favour- Woe. 

ed in Equity, beyond an Adminiſtrator, or an Executor; l Aw 

if a Man were to article to chaſe an Eſtate in Fee and die ok. 


9 e n 
fhould take the when =" cd if Eqiey would fo. £2 & Edwards 
vour the Heir, fo far, as to help him to a new a For. verſus DA 


fiort, in this Caſe, would it interpoſe, to eſcrve to him the Warwick, 
open Penna as oſſeſſion ſhewed*® 


this was only a Debt upon the Eſtate ; and if the Mortgagee 
had entered, and received the Profits, n 


countable, and they would have towards Leo Of 
Debt; . els and KA ort⸗ 
Rent due on the Michaelmas 


have the Arrears 
boy car 20 


Surp | 

Beſides, the very Loan of the Money- created u Debe in E. 
quity, and the Over-value of the Eſtate, .(viz.) 52 per An. 
mort for zoo J. proved it to be ſo beyond all Contra- 


Mr. Vernon cont. This is a Conditional Sale betwixt the 
Mortgagor and Mortgagee, that the Mortgagee ſhould 9 


3 


* 
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1 


until the M „or his Heirs, ſhould pay, the 

5 "rn but ſill it was in e Eiection of the Mortgagor, whe- 
+ ther ever he would pay the Money, and the Mortgagor was no 
way compellable to pay it, any more than a Pawner is bound 

dds pay the Money for which the Pawn was made, neither will 
dn Action of Debt lie for this Money. | "i £4 
© ©”, {LL admit, if the Mortgage were evicted, or the Land not 
of Value, the Mortgagee might; in Equity, recover the Money 


---7 againſt. che Mortgagor ; but that would be becauſe of the 


© Fraud that the Mortgagor would, in ſuch a Caſe, be guilty of; 
it may be reſembled to the Caſe of a Father's mortgaging his 
a)8alk.450. Land (a) and dying, whereupon the Son enters, though this 
2 poſt be a Debt, and an N In on the Son's Eſtate, when the 
Evelverſus Equity of Redemption deſcends to him, yet, as it was never 
Zuehn. the Son's Debt, the Son's perſonal. Eſtate ſhall not be applied 
in Exoneration of ſuch Mortgage. ae 
Tord Chancellor aſked, whether there had been any Prece- 

dent in this Caſe, and ſaid, that here did not appear to be any 

Contract, either expreſſed, or implied, for the Fame of this 


- 


Mortgage Money, nor was the Mortgagor any ways compel- 


293 


lable in his Life-time to pay it; and if ſo, why ſhould his Execu- 
g tors? That the Exonerating of the Real out of the Perſonal 


Eſtate, was the Applying one Man's Eſtate to the Clearing of 

another's; for which he could ſee. no Reaſon. Sed Adjourn. 
for further Conſideration, 

Where Por- It ſeems Sir Thomas Potis (as Amicus Cur.) informed the 


Gaps xy + Court, that where Portions were charged upon an Eſtate, in the 


Land, whe: common Manner of Settlements, the Perſonal Eſtate had been 


ther the. . decreed to exonerate the Land of theſe Portions, there 
Heir ſhall never were any Covenants for the Payment of them ; but Mr. 


compel the Vernon denied that he ever knew of any ſuch Decree, 


Eſtate to diſcharge it. 


(a] Afterwards, this Caſe coming on again to be argued, 
Lord Chancellor ſeemed to. be ſtrongly of Opinion, that the 
ou Eſtate ſhould be applied in | Ss rs of the real 


te. 

1/, For that the Father's Will had ſaid, that his Execu- 

tors ſhould, by bis perſonal Eftate, pay and levy his Debts. _ 

And if (though the Will were filent) on the Teſtator's 2 
ing indebted, the Perſonal Eſtate ought to be applied to pay 

Debts, in Eaſe of the real Eſtate, 4 fortiori muſt it be ſo, 

when the Will was expreſs that all the Debts ſhall be paid 


* : | 
_ _2dly, This 300 J. Mortgage Money was a Debt, for ſo is all 
Money borrowed ; indeed it was a Debt of a ſpecial Nature, 


(a) Lune 28. Oftb. 1117. On the Equity reſerved aſter the Trial of 
an Iſſue that had been di by the Court, 


1 
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| * 2 R : , ' A 
Mortgage; being not by: Madwotus at Law;. 
or by Bill in Equity, but, still it was a plain Remedy, (vix.) 
| 1 | to recover the Paſſeſſion on f Payment. 


If in this Caſe the Mortgagee had heen in Poſſeſſion, 
192 not have made it. leſs a Debt," fince- the Creditor: 
would have had his Remedy in his-awn Hands. 
4hly; It was ſuch a Debe, as the! took great Cate 
that he, his — TIS 25-0 er 


1108 
Ll e > Intereſt, 
—— 190 of its- being « Debe al he Promo ng, that if 


— | | 
and 
| Heir tho! It {wag a: mee in Fes. : 80 
it being | Ende 8 
© Wherefore, upon the wh ; his; * 
% .. ann and d. 
& R NN ie A e det, 21 8974 8 
Ce 
Waring. verſus. Danvers... and 6 
A the Rolls, 


nE Prins was «/ Simplo-Oonanidt Ces of . 8. Executom, 
"the Teſtator, for 40 , fon Goods/ ſold and delivered, in Equity, 
filed his againſt the Defendant the Executor, in or- e 
der to recover his Debt; and. there being ſeveral other Simple- prefer any 
Contract Creditors, they offered the Plaintiff to come in for; his Creditor in 
of his Debt wich the | other Simple-Contracd. Cre-— dual Pe. 
ditors ; but the Plaintiff, having fit fled his Original, infiſded pre gt. 
upon being paid his whole Bebe, in Preference to the. reſt, on at Law 


b 
| one Creditor, — —— 3 


yon which, the Ce, and he br e Cad 
— —— Executor 
ſhould be paid his Debts, is, agrring cha that all the otheg 


296 Simple-ContraCt Creditors ſhould equally ſhare the Aſſets betwixt 


them, excluſive of the Plaintiff ; and in order to bar the Plaintiff 
at Law, the Executor gave judgment in the ſ ntum Me- 
ruits brought by the - Simple-Contract-Creditors, for the 
ſeveral Sums of Money which were laid as the Damages in the 


a 
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— of 


Enquiry; but Care was taken that 1 laid in the 


| ſeveral Declarations ſnould not exceed the real Debt. 


And on a Bill brought by the Simple- Contract Creditor, 


who was thus excluded by the Articles between the Defen- 


dant the Executor, and the other Creditors; and all this Mat- 
ter being diſcloſed by the Anſwer, =. 
V, It was agreed, that both in Law, and Equity, an Exe- 
cutor might retain for his whole Debt when in equal Degree. 
Next it was inſiſted upon by Mr. Vernon, that as an Execu- 


tor might prefer himſelf, ſo might he prefer any other Creditor 


(a) Preced. 
in Chan, 
188. 


(b) Prec. in 
Chan. 79. 


in equal Degree. 


It was true, after the Commencement of an Action, an | 


Executor could not pay another Creditor, before ſuch other 
Creditor had recovered —— but ſtill the Executor was 
at Liberty to confeſs ſuch Judgment as he had done here, and 


he might do it in ſuch Manner as here was done, vi. by con- 


feſſing Judgment for the Damages laid in the Declaration; and 
if this was for more than the juſt Debt, the Plaintiff at Law 
might reply, that ſuch Judgment was not pro vero & juſto de- 


Bito; that in the Lord Orford's Caſe (4) in the Houſe of 


Lords, upon an Appeal from a Decree in Chancery, it was 
adjudged, that an Executor, in Caſe of legal Aſſets, might give 


Judgment to Nr Creditor, in Preference to another, and 
Caſe of Foſeph and Mott (6) it was decreed, 2 


that though in 
that an Executor, pending an Action at Law, or Bill in Equi- 
ty, could not confeſs a Judgment to another, yet that Caſe was 
Cited in this of Lord Orford's in the Houſe of Lords, but did 
not prevail, and that Lord Orford's Caſe had ſettled this Point. 
+ That, beſides the Authority above mentioned, the Reaſon of 
the Thing was very ſtrong, viz. that wherever a Creditor 
could _ an Advantage at Law, Equity ſhould not deprive 
_ of it; for all Creditors had but an equal Equity, and 

fore where one of them had got an Advantage at Law, he 


ought to keep it. Vigilantibus Jura ſubveniunt. 


Cur, If the Plaintiff deſires it, I will ſend it to the Maſter 
to ſee, whether the Judgments confeſſed to the other Credi- 
tors be for more than their real Debts ; but in this Caſe, the 
Plaintiff not thinking it worth his while, the Court diſmiſſed 
the Bill without Coſts, it being ſo hard a Caſe ; but aſter- 
wards, on Conſideration, the Maſter of the Rolls gave Coſts, 


_ the Decree, on Appeal, was affirmed by the Lord Chan- 
cellor. | 


Rawlins 
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ly dif ill, of the Su tas of his onal 
298 Eeate,; Gen hich he dd. ata ey 
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Rawlins edlen Powel, 

7 And B. had been Fellow Apprentices, and A. had « Ex 
great Friendſhip for B. to whom he owed, upon an has 

open Account, Monies computed to be upwards of 300 J. and © 
being a Batchelor, but having Brothers and Siſters, made * 


Will giving a Legacy of 500 /. to B. and alſo Legacies to 
— —·„ and a inted B. Executor, without ex- 


ilributi- : 
„ 1d waves the Bene ofthe Srphs by Mile ofthe Law in " 
the Point; denied to amend his Anſwer, though — the Teſtator intended he 

ſhould have the Surplus, 


brought a Bill againſt B. the Executor, 
but a Truſtee, as to the Surplus of the P | 
being no Diſpoſition of it, and he having an expreſs Legacy. 


Alſo infiſting, that the 222 e eee 
a Satisfaction of the Debt w A. owed to B. 

The Executor put in an Anſwer, b which he admitted 
himſelf accountable for the Surplus, but i that he ought to 


have the Legacy , beyond his Debt. 

But afterwards, underſtanding, that ſome Reſolutions ſab- ; 

ſequent to the Caſe of Fofter and Munt, ”"—_ in the ca] (a) Vide ante 

Ducheſs of Beaufort's Caſe, and that of Ba and Smith, * 

allowed, that though there was an is Legacy given 

the Executor, and no Deviſe of the 8 — 6 Exe- 

OR on the particular Circumſtances of the Caſe, have 

Surplus, he _ bs abba mig amend his Anſwer 3 but 

— ws, 5 Maſter Id Rolls. (b) Sir John 
And on his Hanogr decried the Trever, 

to the Executor over and beyond the Debt, but ordered 

having waved the Surplus by his Anſwer, he ſhould account 

for it to the next of Kin, though there was ſtrong Proof that 

the Teſtator intended the Surplus to the Executor, and had 

directed the Scrivener to inſert in his Will a Bequeſt thereof to 

him; but that the Scrivener ſaid this was unn Kerr 


the Executor would take this 1 (c) of (4 Videles 
V's Caſe Cited s 51 


From this Decree the Plaintiffs a ol io che Lird cl 

2 Cowper, wp it was for the Appellants, that 
oe ma jt 3 Satisfaction of the Debt; that every Legacy ſhall 
one m N tb nr and that it had been be taken in 


decreed, where a Father was bound to give a Portion with ofa Portion 
his 


on Term. S: Michaelis, 17165. 


his Child, and afterwards by his Will gave 2 to ſuch 
Child, of as great, or greater. Value, than the Portion, this 
ſhould be (even in the Caſe of a Child) a Satisfaction of the 
Portion; and they cited the Maxim in the Civil Low; Debi- 
ur non Loud i e at 

cellor. The Nature Ry Chbeveinfianoes of this 


1 fir if i at per opterind running te 


uncertain on 


count, betwixt the Teſtator amd his Executor, (as is inſiſted 
b ſome of the Counſel) fo chat it might not be known to the 
er Teſtator, whether he did owe any Money to the Executor, 

or not; then the Teſtator could not intend the Legacy to 
be in Satisfaction of a Debt, which he did not know that 


the Ballance he owed, any more, than a Legacy can be a Satisfacti- 


on of a Debt contracted (a) after the making of the Will; 
and this Caſe differs much from that of a Bequeſt from 
a Parent to a Child, of a Legacy which was as great, or great- 
ter, than the Portion which the Father was bound te give ſuch 
Child; for, in that Caſe, the Intent of ſecuring the Portion 
was only that the Child might be „ for 55 t the Parent; 
which End was anſwered by the Parent's giving an Adequate, 
or greater Legacy to the Chld by his Will ; and ol han ſuch Le- 
' gacy might be talcen to be in Exoneration of the Land, which 
— ec was before charged with it. But let it go to the 

aſter to ſtate how this Debt did ariſe, with all the Circum- 
Nance of it. 

Wich Regard to the other Point of the Surplus, his Lord- 
| ſhip ſaid, upon the Plaintiff's. petitioning to re-hear, the Cauſe 
| was open as to the whole, and every Part of it with Reſpect to 
the Defendant; while, in Relation to the Plaintiffs, it was-only 
open as to thoſe Parts of it complained of in the Petition; that 
it would do very well, if this Point concerning the Surplus 
were once ſettled, and certain, either Way; yet in this Caſe, 
where the Defendant himſelf had, by his Anſwer, waved 
any Title to the Cy he — not, againſt his own Con- 
ceſſion, decree it for him. 

But in Eaſter Term 1718. This Cauſe coming on upon the 
Maſter's ſpecial Report, Lord Chancellor Parker | Ld, he could 
not but incline to help the Defendant, who Miſtake, or Mit- 
advice only of his Counſel, was in a Way loſing his 
Therefore, if the Plaintiffs would bind the Defendant by. his 
Anſwer, from taking the Surplus as Executor, They ought to 
take it upon the Terms in the Anſwer, (vis. ) the mar 
waves the Surplus, but infiſts on his Debt and Legacy ; and 
conſeqpently decreed that the Defendant, in this Caſe, ſhould 

have both his Debt and Legacy ; even tho the Legacy . 
| bat by the Maſter's Report, to be much greater than 
t. 


Anonymus. 


6 
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Anonymus. Caſe 75. 

Egularly, the Anfwe: | [1 -not be In ſome ſpe- 
made uſe Defendant ; but cal Caſs 

one Defendant ſaying by his Anſwer, that he was much in f ng B. 
Bill, but that J. S. was his Attorney, and this Mat- be ad 


be 
ter, and J. S. the Attorney being made a Defendant, and giv- Saen the 
1 N 8 Lord Cowper ſaid, | 
Here, upon a Motion an Amur > 
het Words in the firſt Defendant's Anſwer amounted to a 
referring to the Co-Defendant's Anſwer, and for that Reaſon 
the Attorney's Anſwer ought to be read, and accordingly was 
read againſt the firſt Defendant. 


+ pra Time, does not extend upon an At- 

y 2 roceedings | Spiritual , as it does to ſtay Nala. 
Proceedings at Law]; ſo that whenever Proceedings in the Spi- &c. does not 
ritual Court are to be ſtayed, it is to be moved fpecially. - ſayProceed- 
re, whether the ſame Rule does not hold with Regard to log-in ths: 


ceedings in the Court of Admiralty, 4— 


A* fojunction upon an Attatchment, or a Dedimus, or Injunion | 
to 


Eee DE 
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Caſe 77. 2 5 y Got 10 801 Oatly G er. 
Tober. Me- ILBERT Cook, one of che five Children of Ran 


A be Cook, went beyond Sea in his Father's Life-time ; _ 


which, his Father, being poſſeſſed of a conſiderable Leaſchold 


One being Eſtate, deviſed two Thirds of his faid Eſtate to his five Chil- 


5 ” +». OY dren equally, and one Third to his Wife, and died then the 
intitled o Wife died, having deviſed her Third to ber * 
Part of a qually. 8 

conſiderable E 1 

Leaſehold Eſtate by the Death of his Fach x which he di ng) hs Rings he ud 8 
makes his Will at Sea, and deviſed to his Moth (if li A. his 
Executor, and deviſes to A. his red Box, and all e = 


ſs the Leaſehold Intereſt, or what the Teſtator Se 
reſtrained to Things cjuſdem generit. 


Afterwards Gilbert Mii: Son, having been beyond Se mary 
Þ.- 


Years, and being on Ship- d gave to 
his Mother (if alive) his Gold Rin 92 Buttons, and of 
Cloaths, and to his loving Friend, the Defendant Francis Goft- 


lin, (who was on board with him, his red Box, Arrack, 
and all Things not before bequeathed ; and made him ſole 


Executor. Fo 1 Sores u 
It appeared in the Cauſe, indeed b Gi s Wi 
other a dead, 


that he did not know that his 
conſequently could not know what Eſtate was given Ho * his 
Mother ; and tho' he knew his Father was == 
not informed what Will his Father had made, or 8 "His 
Father had left, or whether he was intitled to any Part of 
his Eſtate. 
And it was inſiſted on Behalf of the Teſtator's Brothers and 


Siſters, that here being an expreſs Legacy given to the Exe- 


cutor, (via.) the Teſtator's 5 Box and A it could not 
be preſumed, but that if the Teſtator had alſo intended to give 
him his Share in the Leaſehold Premiſſes, he would have men- 
tioned them; and if he did not know he had any foch . 
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Caſe 78. | Bye "verſe" Dye e 
Lord Chanj—- . . = 305 
8 "AFR. FIT % had a Wife ad thre Sons his 
A refid real Aſn wes + mall, but be had | Bdate « 


Legatees, 7 Reaſon 6 of the heck 6 of the Cale. f | ol » — P ws "IP 55 | 


ful, if he muſt be poſtponed to his two younger Brothers, 


_ chiefly but of few Items : 


the Court declared, it be ike aj as fo; and 


| Intereſt, before the eldeſt Son ſhould come in for any Thing. 


On his Death, it a, that the Bulk of his perſonal EE 
tate conſiſted of ow tems, (vis. In Eaſt-India Stock, Bank- 
Stock, and Monies in the Government Funds. | 

| Afterwards the Wife married one Lyndall, who converted 
great Part of Mr. Dyofe's perſonal Eſtate, and went beyond Se; 
and the two younger ns bf bringing their Bill in this Court for 
their 3000 J. Legacy, it was urged that it would be hard on 
the eldeſt Son, to whom the Father intended to be moſt boun- 


their being firſt paid their Legacies of 3000 l. a-piece with 


Lord Chancellor : Let the Maſter take an Account of what 
was the clear perſonal Eſtate of the Teſtator Dyoſe at his Death; 
and this perſonal Eſtate lying in a narrow View, and conſiſting 


His Lordſhip was of Opinion, that the Teſtator Dyoſe, muſt, 
at the making {+ his Will, know what his Surplus would a- 306 
mount unto, ter his Debts and Legacies paid; and that he 
meant this Surplus as a Legacy to his elde Son : Wherefore 


directed, that the Maſte ould com pute Intereſt, as well for 
wht was the | 


eve Sons were to receive pari paſſu, in ref] of 'the Vine 
of the Surplus ed th » which was 8 


* * 
. 
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Attorney General verſus Mayor of Co- dub 75. 


„ Lurd Chan- 
cellor Cow- 
per 
12 Earl of Aylesford was intitled in Fee- ſimple to a , v 
HE Feng Annum, reſerved to the phe $a 
Crown upon the Grant of King . 1. of divers Franchiſes F . 
to the Corporation of Cov Which Rent being, amongſt Rents has 
a by the Crown by irtue of the Statute of 22 Car, the me 
2. cap. 6. (for the Advancing of the Sale of Fee-Farm-Rents,), Power of 


became veſted in the faid Earl; and b. 3 to; Oe, 
bove mentioned Statute, as full a bs gre eBags had ; and fo 
E thelr Hein ind Alli ar the ig himſelf. had, may diftrain 
excepting an Extent. 


Tenant, tho* not ſubjeR to the Rent. 


So that the Earl of Aylesford (among other Privileges) might 
undoubtedly have diſtrained for this Fee-Farm-Rent upon any 
other of the Lands belonging to the Corporation of Coventry ; 
but the Lands of that Corporation being under Sequeſtration, 


for the Non-payment of a Sum of Mo n 
Sir Thomas White's Charity, this made the Difficul 

And the Lord — having called to 1 A the 
Chief Juſtices Parker and King, held, 

Firſt, That the King might reſerve a Rent out of a Fran- The King 


chiſe, or Matter inco real, as well as out of Lands, and might = 
diſtrain on any other of the Tenant for it. —— 


corporeal, 
and may diſtrain for this Rent on an other Lands of the Tenant ; but not on ſuch other 


Lands of the Tenantas are let out by Tenant, or extended. a os 
Lands of the Tenant under Sequeſtration. 


Things in- 


Secondly, That tho' by Virtue of the ſaid Statute of Car. 2. 
the Grantee of a Fee-Farm-Rent had the like Remedy, by 
Way of Diſtreſs, as the King himſelf had F that ſuch other 
Lands muſt be in the Poſſeſſion of the Tenant : For if 
the Tenant ſhould have made any Leaſe for Years, or at Will 
only, the Goods or Chattels of ſuch an Under-Leſſee were not 


diſtrainable 2 and conſequently not by his 
Grantee. 


Thirdly, ne bmp made by the King's Tenant, of 
the ae King, would prevent even the King's 
Diſtreſs : 80 if there were an Extent upon an. Elegit of ſuch 
other Lands 


the Goods or Chattels upon the Premiſſes ſo ex- 


een 
wa PE 
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Sequeſtra- 
tion is fa- 
voured as an 
Execution 


and Fruit 


of a long 
Suit, 


— 


But it was ſaid, Sequeſtration was only in Nature of a Levari 


at Common Law, and that the Party ſequeſtring had no jus a4 
rem, vel in re, the legal Eſtate of the Premiſſes remaining, in 


every Reſpect, as before; and that it would be an extreme 
Hardſhip, if ſuch Proceſs of Sequeſtration ſhould be allowed 
to be made uſe of, to hinder a plain precedent Right of ano- 
ther. | N | % | 


On the other Side it was 8 that fince a Sequeſtration 
of a 


was the Execution and Life of a Court of Equity, and was the 
Fruit of a long Suit, ſo for that Reaſon, it ought to be favour- 
ed. However, the Matter ended in this: The Lord Chancel- 
lor held, he could not (as was prayed) order the Sequeſtrators to 
pay the Arrears of the Fee-Farm-Rent out of the Money or 
Rent ſequeſtred ; in regard the Earl of Aylesford, the Claimant 
thereof, had no Decree, or Bill for the fame ; nor was there any 


308 


Contempt, on which the Court could ground a Sequeſtration, 


as to the ſaid Earl, in Reſpect of his Fee-Farm-Rent, ſo as to 
let him have the Benefit of this Sequeſtration; and ſhould the 
Sequeſtrators be ordered to pay him the Arrears of the Fee- 
Farm-Rent, this would be to put the Earl in a better Conditi- 
on, than he would have been in, had there been no Sequeſ- 
tration, | | 
Wherefore the Court ordered, that the Earl of Ayle 
ſhould be at Liberty to diſtrain for his Rent at Law, without 
incurring any Contempt in Equity; and that no Leaſe or 
Eſtate derived under. the Sequeſtrators, ſhould be made uſe of 


in Evidence againſt the Claimant of the Fee-Farm-Rent, to 


prevent the Diſtreſs 

Afterwards: C. J. Parker informed me, that he thought it 
might have been proper to have determined, that the Sequeſtra- 
tion was as the Hand of the Court upon the Eſtate, and where 
a Right to a Fee-Farm-Rent appeared to be prior and indiſpu- 
table, the Court might reaſonably enough have ordered Pay- 
ment; elſe the Earl, for ought appeared, would be in a worſe 
Condition, than if there had been no Sequeſtration ; for till 
the Sequeſtration, the Corporation paid the Fee-Farm-Rent 
voluntarily, and now they were diſabled purely by the Sequeſ- 
tration, and putting the Earl to diſtrain, was putting the 


of this Suit upon the Eſtate ; whereas nothing appeared to 


contrary, but that the Corporation was ſenſible of the Earl's 
Right to the Rent, and dekired it might be paid. 

As to the King's Power of Diſtreſs on any Lands of the Te- 
nant, tho' not held of the King, 5 Co. 4, 56. 1 Rol. Abr. 670: 
oxy Abr. 159. 2 Inſt. 132. 4 Inft. 119. Lane 39. were 
cited, | 
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Twiſleton verſus Griffith. 


N a Bill brought to ſet aſide a Sale of a Reverſion, the Caſe 

a to be, That, the Plaintiff's Father was Tenant for 
Life, Remainder to the Plaintiff in Tail, Remainder over to a 
third Perſon. | | 


Cells this Remainder at an under Rate 3 Court fot aide the 


That the Plaintiff the Son, 9 a Wife with a 
ſmall Portion, thereby incurred his Father's Diſpleaſure; but 
upon the Wife's Father's advancing 500 J. for her Portion, the 
Father made a p ionable Settlement, and received the Son 
and his Wife into his Houſe. 0 

Afterwards, the Defendant, having been an Attorney, (tho 
he had left off practiſing for a conſiderable Time, yet) took 
upon him to adviſe — direct the Plaintiff in every Thing, 
and profeſſed great Friendſhip for him; and after his Father 
was reconciled to him, and when the Plaintiff, being in Debt, 
was deſirous to ſell this Reverſion to his Father, who propoſed 
Giving him 1000 J. for the ſame, the Defendant by 
diſſwaded him from it, declaring that this was no valuable 
Conſideration. 

But in about a Year afterwards, when the Plaintiffs Fa- 
ther was ancient and fickly, and a very declining Life, the De- 
fendant himſelf bought this Reverſion of the Plaintiff for 
10501. when the Eſtate was worth 1 50 J. per Annum; and 
the Plaintiff at this Time was thirty-four Years of Age, and 
had a Child about ten Years old, who was inheritable to the 
Intail ; and the Plaintiff levied a Fine of this Reverſion to the 
Defendant. 
— 


Ih 
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upon the Plaintiff's Bill to ſet aſide this Conveyance, he, i 


to many Diſeaſes, that 


92 


— 


In about two Years Time the Plaintiff's Father died; and 

i in 

order to gain an Injunction, by the Direction of the Court, 
ſuffered 33 Recovery, and declared the Uſes of it to 
the two Senior Six Clerks, ſubject to the Order of the Court. 


And now it was argued for the Defendant, that here was * 
Fraud in obtaining ths Conveyance ; that the Defendant ran a 
Hazard of loſing his 40504 in caſe the Plaintiff had died with- 


out Iflue, in the Father's Life-time ; and it appeared, that 
the Plaintiff 3 5 a N to 50 into the Ar- 
my; and the Child, being about ten Years old, was ſubject 

N ub him off, as the — 
&c. and as the Defendant ran the Hazard, fo he ought to 
have the Benefit thereof; that if ſuch a Tranſaction as this. 
were liable to be impeached afterwards in a Court of 


uity, 
it would be almoſt impracticable for an Heir ever to TW 


Reverſion; and that a Purchaſe, if fairly made, was not to 
be ſet aſide meerly for its having turned out a good Bargain. 


(a) 2 Vern. 
14. 
One lent 
an Heir 
10001. 0 
2500 .. 
be ſur- 
vived his Fa- 
ther, elſe 
nothing, E- 
quity relie- 
ved. 


(5 33Car. 2. 


(c) Hill. 2 
"Je. 2 


But Lord Chancellor decreed Relief upon Payment o 
cipal and Intereſt, and full Coſts ; grounding his Opinion, 
chiefly, upon the Cafe of (4) Berney and Pitt; where the 
Plaintiff's Father was Tenant for Lite of a conſiderable Eſ⸗- 
tate, Remainder in Tail to the Plaintiff, Remainder over; and 
the Defendant lent the Plaintiff the two ſeveral Sums of 


2 


ooo J. and 10007, upon which the Plaintiff Berney gave | 


two Judgments of 5000 J. a- piece defeaſanced each of them to 
pay 5000 J. in caſe the Plaintiff ſhould ſurviye his Father, and 
to pay Intereſt” for the ſame, in caſe he ſhould marry in the 
Life of his Father ; but if he ſhould die in the Life of his Fa- 
ther, then the Principal was to be loſt. | 

This Cauſe was firſt heard by 4 Lord Nottingham, who 
denied Relief: And after that the then Plaintiff had been 
conſtrained to pay the Money, (viz.) 5390 l. upon the De- 
cree ; yet upon the (/ Re-hearing before the Lord Feffereys, 
his Lordſhip did relieve ; declaring, that theſe ins were 
corrupt and fraudulent, and tended to the Deſtruction of Heirs 
ſent to Town for their Education, and to the utter Ruin of 
Families ; and that the Relief of the Court ought to be ex- 


tended to meet with ſuch corrupt. Bargains and unconſciona- 
ble Practices. . 


Accordingly Lord Cowper faid, this alſo was the Caſe 
of an Heir, and who was the leſs upon his Guard with the 


Defendant, as he pretended nothing to him but Prieadibip | 


by incouraging him to leave his Father's Houſe, and diſſw 
ing him from ſelling the Reverſion to his Father for 1000 /. 


which ng leſs, and this a Year before; that the Rea- 


ſon inducing the Lord Yeffereys's Decree, was (probably) to 
diſcourage a growing Practice of devouring an Heir, on a 
; Confidence 
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Confidence in Lord No 
| Decree ſtanding, ſhew 
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but Lord 
one thought the ſame was 


juſt; and that N ee r in Parliament 


to reverſe it, . 


"His "Lordſhip added, NS DN 
jection, that at thid hls an Heir, without Difficul 
force an Heir to go 


ſell a Reverſion; this 


* "A 


* 


* 


* 


e woke 
, could hot 
Tome, and 


ſubmit to his Father, or to bite on the Bridle, and indure ſome 


Hardſhips, nt the FR 


be reclaimed. 


8 and 


þ Wherefore let the Plaintiff be relieved on Payment of Prin- 


cipal, Intereſt and full Coſts ; I mean liberal Coſts, 
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Caſe 81. Copeman verſus Gallant. 


— == MADE a Bill of Sale of ſome Leaſes and Perſonal 
eee * Eſtate to B. and C. in Truſt to pay A.'s Debts ; at firſt 
ver if in. B. acted in the Truſt ; but afterwards C. took the whole into 
powered » his Poſſeſſion, and acted alone, and became a Bankrupt. 
diſpoſ | 

Goods in Truſt for another, they are not liable to the Bankruptcy, either in Law or Equity, 


Upon which, A. brought a Bill againſt C. and others, to 
bring C. and his Aſſignees under the Commiſſion of Bankrupt- 
to an Account touching the Perſonal Eſtate of A. fo aſ- 
gned in Truſt for the Payment of his Debts, as aforeſaid. 
And Lord Cowper A to pronounce his Decree for 
the Plaintiff, (via.) That the Defendants ſhould account, faid, 
that he bethought himſelf, there was a Clauſe in one of the 
Statutes of Bankrupts which might affect this Caſe, where 
it was declared, that the truſting Goods in the Poſſeſſion 
of a Bankrupt, this gave him Credit, and induced others to 
© truſt him, and therefore, ſhould make the Goods liable to the 
* Bankruptcy” ; wherefore he directed, that the Statutes ſhould 
be looked into, and particularly the Clauſe in the 21ſt of 
Fac. 1. cap. 19. ſet, 10. & 11. which being accordingly read, 
appeared to be in the following Words: via.) 
« And for that it often falls out, that many Perſons before 
e they become Bankrupts do convey their Goods to other 
Men upon good Conſideration, yet ſtill do keep the ſame, 
te and are reputed the Owners thereof, and diſpoſe of the ſame 
« as their own, be it enacted, that if at any Time hereafter, 
* any Perſon or Perſons ſhall become Bankrupt, and at ſuch 
Time as they ſhall ſo become Bankrupt, ſhall by the Con- 
« ſent and Permiſſion of the true Owner and Proprietary, have 
nin their Poſſeſſion, Order, and Diſpoſition, any Goods or 
(« Chattels, whereof ſhall be reputed Owners ; and take 
e upon themſelves the Sale, Alteration, or Diſpoſition as 
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every ſuch Caſe ſuch Goods ſhall be liable 


being a very 
accordingly, at (a) another 
| Cauſe coming on upon this P 
316 i — this Paragraph 
in 
Queſtion depends and in making it nc b 
Clauſe, ſo this Clauſe being read Court, 
the Preamble, and as a Subſtantive Clauſe, had, r 
Words of this very Clauſe (via.) for the better Payment of 
"I — 5 W 1 
$] belong to the next following Paragrapt Act, 
8 by the Printer, Part of tha 


. But, pro | 

in Regard, it will be taken, as if the P were all right- 
ly divided, it 

Act itſelf, in the 


Queſtion, it is to be obſerved, that 
the Chicf End of I to puniſh Frauds committed 


EF Tb 
I 172 
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— the Reaſon of this Cal 1 
of the Clauſe ſhall be qualified by the Preamble, 
which is ſpecial and particular, and expreſſly ſaid to be the 

| Reaſon of making al AR... 

Preamble of The Preamble of the Act bas been always thought ma- 

an Act of terial in the Conſtruction of it; and by the Lord Coke it is 

proper o called the Ky of the AR of Parliament, W 

plain the the Meaning thereof 


Fre in a. Boy, Auer, cnn aii. 


And the Preamble in this Caſs laying, * © for that Bank- 
* rupts frequently convey over their Goods, and yet con continue 
“ in Poſſeſſion and diſpoſe of them, be it enacted, &c.” (ſo 
that firſt the Miſchief is recited, and te comes M6 Re- 
medy,) therefore it is reaſonable to conſtrue that the Remedy 
ſhall. not be larger than the Miſchief; this is the common = 
Rk. and it is much more reaſonable that it ſhould hold in 
the preſent Caſe, where, if the Clauſe ſhould not be reſtrain- 
ed by the Preamble, it would occaſion a manifeſt rg 

If in any Caſe an Act of Parliament ſhall be reſtrained 
the Preamble, it ſhall in this; to prevent a third Perſon, an 
innocent Perſon, from being wronged ; to prevent the Ap- 

lication of the Eftate of a third Perſon towards HY 
Debt of another, and leaving his own Debt un 

This is as harſh a Thing, eſpecially in Equity, as Can well 
be imagined ; it is a Conſtruction that utterly ruins the Plain- 
tiff, nay, ruins him for being honeſt, and for making an honeſt 

| Proviſion for his Debts ; fince his own Creditors, whom he 
thought, and might reaſonably think, he had provided for, will 
be unpaid, er- Conſtruction, and will come upon the 

| Plaintiff for their. Demands. 

This very Caſe has received a Deterinication at Law (Mi 
chaelmas Term 1708.) in the Caſe of L' Apoſtre verſus Le 
Plaiſtrier, where an Action of Trover for a Parcel of Di- 
amonds, was brought againſt the Defendant as Aſſignee under 
the Commiſſion o ee, awarded a one Levi, to 
whom, befote the Bankruptcy, the Plaintiff had delivered the 
Diamonds to ſell ; but it a 388 upon the Trial (which was 
before C. ]. Holt) that oo real TOE of the Diamonds 
belonged to the Plaintiff, this very Clauſe of the Statute of 
21 Fac. 1. was inſiſted upon by the Defendant's Counſel; 
and this ſeeming an Hardſhip upon the Plaintiff, the Original 
Owner of the Jewels, it was made a Caſe in the King's Bench, 
where, on Argument, it was adjudged, that the general Words 
of this Clauſe ought to be explained by the Preamble ; and 
that _ Ming being originally the Plaintiff's, and — 

to ſell 


having no more than a bare Authori 
or the Plaintify Lr, were not liable to the 


ow 
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Words of this Clauſe; in both . 
Bankrupt's Cuſtody, and he, in both Caſes, was intruſted with 
a Power of ſelling and e them; only it was more 
likely, in the Caſe cited, that the jewels ah 

to the Bankrupt, and might induce People 


to 
that the Stock of the Farm ſhould do ſo in the principal Caſe; 


—  w—— 


> 


and, if in the Caſe cited, the Jewels were held not to be liable 
to the Bankruptcy, no more ſhall the Goods be, in the prin- 
cipal Caſe; and if the Law be with us, it would be very 
ſtrange that Equity, in-ſo hard a Caſe, ſhould be againſt us. 
- Suppoſe a Factor, who deals in the ſelling of the Goods 


Factor in 


of 
other People, ſhould become a Bankrupt, would it not be Foſſeffon, 
a 


very hard Caſe, that, by his Bankruptcy; the Goods of other nl n 
People muſt be loſt ? . | 


1 =: e 3 they are not liable to the Factor's Bankruptcy, 

And yet this muſt be the Conſequence of this Decree, if 
it ſhould ſtand, as pronounced, againſt my Client ; but (with 
Submiſſion) the Law and Practice are held to be otherwiſe. 

Suppoſe an Executor in Truſt, of a large perſonal Eſtate, Executor in 
and where there are great Debts, ſhould become a Bankrupt, 2 _ 
would this perſonal Eſtate, becauſe the Executor had a Power Rankrupt, 
over it before the Bankruptcy, but never executed ſuch Pow- the Goods 
er, be liable to all the pt's Debts, and in the mean which he 
Time all the Teſtator's Debts remain unpaid ? And yet this Den 
would be the Conſequence, if the Clauſe in Queſtion were to Fla to the 
be. conſtrued according to the Words, and were not to be Bankruptcy. 
reſtrained by the Preamble, | | 
| Theſe Caſes, often, very often happen; and conſequently _ 
theſe Hardſhips would as often happen, if the Goods in the 


1 Caſe were to be liable to the Bankruptcy ; there- 
e 
be 


hope, that this harſh Clauſe in the Statute, though it 
neral, ſhall yet be qualified, and reſtrained by the Pre- 
amble which is Special, and ſhall extend only to the Bank- 
rupt's own Goods which he himſelf aliens and aſſigns, and fill 
keeps Poſſeſſion of; or to ſuch Caſes. only, where there is 


ſome Fraud, which, like an ill Leven, will infect the whole . 


Maſs, | 
But if the Court ſhould be of another Opinion, Mill this 
Caſe is out of the Clauſe of the Statute of 21 Jac. 1. becauſe 
the firſt Aſſignment, which comprehends the whole perſonal 
Eſtate of A. is made to B. as well as C. And therefore C. 
who afterwards became a Bankrupt, had not, alone, and with- 
but the joining of B. a Power over this Eſtate, and conſe- 
N are not within this Statute, though taken in any 


a +10 0966. 5 wth 
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. Lord ( huncellor: *** allow of the Notion, 
that. the Preamble ſhall reſtrain the Operation of t 


MN A Na. Clauſe ; and that, becauſe the Preamble is too narrow or de- 


Fecctive, therefore the Clauſe, which has general Words, 
ſhall be reſtrained from its Latitude, and from doing that 

good which the Words would otherwiſe, and of 
import; which (with ſome Heat) his Lordſhip ſaid was a 
(% 23 Car. ridiculous Notion ; and inſtanced in the (a) Coventry Act, 
2 cap. 1. which, if it had recited the Barbarity of cutting Coventry's 
| Noſe, and the enacting Clauſe had been general, 3 

the Cutting of any Member whereby the Man is 

defaced, it Prog with equal Reaſon be objected, Cut- 
ing of the Lips, or putting out the Eye, would not have been 
within the Act, becauſe not within the Preamble. 
However, his Lordſhip held this Caſe not to be within 
the Clauſe of the Statute of 21 Fac. 1. in regard this Aſ- 
ſignment to B. and C. was with an honeſt Intent, (vi. ) for 

the Payment of the Debts of the Aſſignor. 
Therefore the Aſſignees under the Commiſſion of Bank- 
ſued out againſt C. were ordered to account for all the 


ruptcy 
Elac of A. . this Coure declared ſhould not be liable 
e of C. 


Caſe 82. Ambroſe verſus _ 

. Who was a "Freeman of Lande, ed an Eſtate 
per. * in the Names of Edward Ambroſe an Attorney at 

A, a Free- 35 and one Hales, who was the Cler of Edward Am- 
man of Len- broſe, and the Conſideration Money oo J. was menti- 
_ 1 oned in the Conveyance to be paid by Y Eduard Ambroſe. 


Name of B. but no Truſt declared ; A dies, and B. gives a Declaration of Truſt this 
is good againſt the Cuſtom. 


Evidence. There were Proofs of A.'s going down to view the Pur- 
ofa Truſt chaſe, and that he declared he would buy it in the Name of 
Eftate n Eward Ambroſe, and that he deſired to conceal it from being 
purchaſed known to be his Purchaſe, by Reaſon that he was but an in- 
in another's ferior Officer in the Office of Coinage in the Tower of 
Name. London, and on the Recoinage, had, in one Year, got an Eſtate 
Auen upwards of 20000 l. which he would have concealed. 
ere wi We LOO that the whole Purchaſe Money 
was the pro ney of A. 

On the d 84 tn , that Edward Ambroſe 

the Writings, and received the Rents of that Part of the 
tate that we Tet EL EOS as 
ting) dated 4 May 1699. and to be an Eſti- 
— 4 — * made by him and what he 
was 
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Daughters, and Edward 
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 A.s, Death, the ſame ought to be looked upon as in Nature 
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was worth at that Time, had charged Edward Ambroſe, as 
Debtor to him, for Money lent him to buy the faid Eſtate, 
and alſo for- Intereſt due on Account thereof. | 

But. that the ſaid A. dying, and leaving a Widow and three 

— appearing to be an inſolvent 
Perſon, the Wife and Friends of A. adviſed with the Com- 
mon Serjcant of the City, to know, what was the proper Me- 
thod to be taken for the ſecuring of As Eſtate ; who adviſed, 
that 3 e TI wa} op] 
: ” E M 

and the Purchaſe was made in the Name of Edward An- 
broſe in Truſt for A. which. was accordingly done; but this 
Declaration was given after A.'s Death, and ſome Money (about 
300 J.) was alſo given to Edward Ambroſe to procure this De- 
claration of Truſt from him. | 
1 „on à Bill brought by the Daughters and Co- 
heirs for an Account of the Rents and Profits of this Eſtate, it 
was now inſiſted by the Widow of A. that, her Huſband be- 
ing a Freeman, and this Purchaſe not being intended, much 
les compleated, in A. s Life- time, and the Declaration of Truſt 
being only adviſed by the Friends of the 2 2 moſt 
prudent and effectual Method to ſecure the faid Debt, upon 


—— — — — — — 


of a perſonal Eſtate, and conſequently, that a Right veſted in 
her by the Cuſtom of London to r 
Hands of Edward Ambroſe, which Right could not be altered 
or eluded by ſuch ſubſequent Declaration of Truſt. 
But decreed by the Lord Chancellor, that the Strength of the 
Evidence was, that this Purchaſe made in the Life of A. in the 
mma" — 8 for A. 
However, it plainly appearing, | vidence on both Sides, 
that the ö Purchaſe was the 
oney of A. had it not been for the Statute of F 


the Death of A. executing the Declaration of 
lainly took it out of the Statute. : | 
the ObjeQtion, that the Declaration of Truſt 
Relation prejudice: A.'s Wife, who was a third 


ifs 
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viſces of 4. that —_— anda 4's Wife come in, 
in this' Caſe, for. her Dower of this Truſt- Eſtate. 
This Decree mee Houſe of Lords, in n June 


Caſe 83. 2  Blandy oaks Wi dirs” e . | 324 


Lord Chan- 
tellor Cow- 


11 TPON the Marriage of A. with B. there wefe wed 
b, Venn. J ticles reciting, that, in Conſideration of the Marriage and 
a 709. of the. Portion, it was agreed, that if B. the Wife ſhould ſur- 
1 Covenant to _ A. her intended Huſband, AH. ſhould leave B. 620 7. and 
| _ „ —_— covenanted with B,'s Truſtees, that his m—_ 
bs Partydiesin- three Months . after his Deceaſe, ſhould 

"4 teſtate, and and i if ſhe ſhould ſurvive him. A. died inteſtate, 3 
1 Wife's Share out Iſſue; upon which B. the — — Statute of Di- 
CY ſtribution, became intitled to a wy the perſonal Eſtate, 
this is a Sa. Which was much more than 620 if at the Queſtion ' was, 
tifation. whether the diſtributive Share belonging to 25 being more 

1 than 620 /. ſhould £0 in Satisfaction of it? 

_ ©. Serjeant This 620 J. is a Debt, and Debts muſt 
__ - | be. firſt paid, — the Diſtribution is to be made; and 
4 if the Inteſtate had made a Will, probably he would have gi- 
ven to his Wife ſomething additional to this 620 l N ow, 
what the Statute gives is not his Gift, and being not his Gift, 
is not to be taken as his Payment; or ſuppoſing it to bs bis 
Gift, ſtill it cannot be ſaid to be his Payment. | 
Lord Chancellor : 1 will take this Covenant not to be brok- 
en for the Agreement is to leave the Widow 620 J. now 
the Inteſtate, in this Caſe, has left his Widow 620 /. and up- 
wards, which ſhe, as Adminiſtratrix, may take preſently upon 
her Huſband s Death; vherefore let her take it ; but our it 
ſhall be accounted as in Satisfaction of, and to include in it, 
her Demand by Virtue of the Covenant ; ſo that ſhe ſhall not 
come in firſt as a Creditor for the 620 4. and then for a Moie- 
ty of the Surplus; 

And Mr. Vernon ſaid, it had been decreed in the Caſe of 325 
(a) 2 Vern. Milcox verſus Wilcox (a), Trin. 1706, That if a Man covenants 
558. to ſettle an Eſtate of 100 /. per Annum on his eldeſt Son, and he 

leaves Lands to the Value of 100 J. per Annum to deſcend upon 

ſuch Son, this ſhall be a Satisfaction of the Covenant to ſettle; 

and that this laſt was a ſtronger Caſe, itbeing the Caſe of an Heir, 
(5) 2 Vern. Who is favoured in Equity; alſo the Caſe of (2) N vere 
E. 638. cited ſus Phinney was cited: 


alſo poſt in 
the Caſe mee ee 


1 Feb. Wherevpon the Derne made by Sir Jobn Trevor 
1715 Maſter of the Rolls, was now affirmed by Lord Chancellor 


. 
E * a 
garner” N 
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Lord Lanesborough & aP verſus 7 nen, Cale by, 


AMUEL Jones, Eſq; borrowed 1500 J. of Coggs the 4. isaGold-+ 
Goldſmith on Mortgage, and Coggs owed about 1400. J. OR, and 
to Jones, upon his the faid Coggs's Notes; the Notes were pay- , Gu. 
able to the Biſhop of London, Hatton Compton, and the faid betwixt 4 
Samuel Jones or Order, but this was in Truſt for the ſaid Sa- and B. and 
muel Jones; and the Biſhop, Hatton Compton, and Samuel A. becomes 
Jones, had all indorſed the Notes, which were in the Cuſtody. n N. 
or Power of Jones; and Jones went to demand the Mon hn SK. 

of Coggs, who agreed to allow Jones 5 J. per Cent. for the Mo- be liable to 
ney on the Notes, till Payment. 8 wal the Banks" 
material whether the mutual Credit be by open Account, or- mutual finted Debts ; 
Orgs failed afterwards ; and an Act of Parliament was made 
for the Veſting the Effects and Eſtate of Coggs in Truſtees, (the 
Plaintiff Lord Lanesborough and others,) who were to act in 
in Nature of 8 and 1 the —_— of 

s, and inſiſted, that Jones 0 
a e E. Money, On to the Money Fes ax 
Cogg's Notes, Jones ſhould come in, under the Commiſſion, 
only pro ratd, with the reſt of the Creditors. +. | 
| Bat decreed by Lord Chancellor Cowper, with great Clear- 
neſs, 7 by the late Statute of 4 Ann, cap. 17. ſet#. 
11. it is That where there is mutual Credit between 
a Bankrupt and another, only the Ballance ſhall be paid: 80 
in this Caſe, here was a you mutual Credit, (viz.) Coggs gave 
Credit to Tones 22 and Jones gave Credit to 
on his Notes, and the ſhould only be 
paid; and this Clauſe in the Statute was not to be conſtrued 
of Dealings in Trade only, or in caſe of mutual running Ac- 
counts; but that it was natural Juſtice _— —— 
Caſes of mutual Credit, only the Ballance paid, and 
that the Commiſſioners or Truſtees in this A& of Parliament, _ 
ſhould not be in a better Condition than Coggs himſelf would 
have been in; that if, inſtead of the preſent Bill which was 
to forecloſe the Mortgage, Coggs himſelf, before his Bank- 
ruptcy,. had. thonahs Tok a il. Sins no. more than the 
Ballance ſhould have been allowed him ; and there was no 
Reaſon that Jones ſhould ſuffer by the Accident of s' 
Bankruptcy ; neither could the Commiſſioners, or if 5 
been in the Caſe of a common Bankrupt, could the 


Ry better Condition than Coggs himſelf would have 


in. 
But it ſeems if A. and B. are joint Traders, and J. S. owes 
A. and B. on their joint Account, 100 J. A. 


the ſaid J. S. n J. S. 
| ii 


3 


de- 


* — 


7 1 5 Lt 


deduct fo much, as A.'s Proportion of the 100 J. comes to, 


. out of the joint Debt; for that the Co-partnerſhip Debts of 


(a) Vide 2 A. and B. are to be (a) firſt paid, before any of the ſeparate 

Vern. 293, Debts; but if there be a Surplus beyond what will pay the 

706. Partnerſhip Debts, then out of A.'s Share of the Surplus. J. S. 
75 may deduct the ſeparate Debt of A. „ >.> Saa..'S 


£148 
Ge he Anonymus. 


One deviſes Fi was faid by the Maſter of the Rolls, and admitted 
the Surplus Mr. Vernon and others, to be ſettled, that where one devi- 
of bis per- ſes the reſt of his perſonal Eſtate to his Relations, or to be di- 
to his Rela- vided among his 1 without ſaying what Relations, it 
tions j only ſhall go among all ſuch Relations as are capable of taking with- 
ſuch ſhall in the (a2) Statute of Diſtribution ; elſe it would be uncertain ; 
memes be wh for the Relation may be infinite. | 
taking within the Statute of Diſtribution. (a) See the Caſs of Reach verſus Jones, Pre- 
ced. in 22 0 401, but more particularly Car verſus Bedford, 2 Chan. Rep. 77. 


One deviſes But in the principal Caſe, the Teſtator deviſed the Surplus 

the Surplus of his perſonal Eſtate to his Poor Relations; and the Counteſs 
of his perſo- a . 

nal Eftate Of Winchelſea being a Relation, as near as any, to the Teſtator, 

to his Poor ſhe was a Party to the Suit, and claimed a Share; and it was de- 

Relations, creed, ſhe was intitled thereto, in regard the Word [Poor] was fre- 

_—_— 9, quently uſed as a Term of ndearment, and Compaſſion, rather 

— — to ſignify an indigent Perſon ; as one ſpeaking of one's 

— : * ſays, my Poor Father, or of one's Child, my 

(Dia. Whos. 
7 Bir akas forma to have been a ſtrained In ion in Fa- 
vour of the Earl and Counteſs of Vincbelſea, who had not an 


Eſtate any Ways proportionable to their Quality. 
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Brockman verſus Honywood. 


Rockman had a Quit-Rent of 3/. a Year, as belon 
his Manor of Dale, e ee 
Defendant Sir Milian Honywood, who, in the Pa 


thereof, inſiſted to deduct two Shi in the Pound 
Land-Tax of four M. K 
the Plaintiff before the 

Tax on the Quit-Rent, who — aſcertained it at E 


two Shillings in the Pound; after which the Defendant ten- =, 
dered the Quit-Rent, deducting two Shillings in the Pound. bur the 


Matter has 
been examined by the Commiſſioners of the Land-Tax, this Court will not re-examine it. 


On the other Side the Plaintiff inſiſted, that the Defendant 
ought to deduct out of the C 


2 only in Proportion to 
what the Land, out of w hen iſſued, pad, 
which in the preſent Caſe kan "og 8 
Pound; and that the Commiſſioners of . 
Power to aſcertain what ſhould be deducted; wherefore he 
brought this Bill, ee 
portion, by ſending it to a Maſter. 
Lord cellor : The Plaintiff is 
get a Half-peny. Tho' the ve no Power 
to ſettle the ES... 


deduct for them out of the Quit-Rent e Gen- 
tlemen of the Country, I ' ago, 


a Shilling to 


— "eas — 
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(a) Vide 2 A. and B. are to be (a) firſt paid, ck ap of the ſeparate 


One deviſes TT was faid by the Maſter of the Rolls, and admitted 


nal Eftate Of Winchelſea being a Relation, as near as any, to the Teſtator, 


deduct ſo much, as 4 's Pro erh of of the 100 J. comes 1 
. out of the joint Debt; for t partnerſhip Debts of 


Vern. 293, Debts; but if there be a gan ius ber beyond what will pay — 
706. Partnerſhip Debts, then out of A. s Share of the n > £ 8. 
| may deduct the ag” Debt of A. 


Caſe g. Anonymus. 


the Surplus Mr. Vernon and others, to be ſettled, that where one devi- 
ae, th ſes the reſt of his perſonal Eſtate to his Relations, or to be di- 
to his Rela- vided among his Relations, without ſaying what Relations, it 
tions; only ſhall go among all ſuch Relations as arc capable of taking with- 
ſuch ſhall in the (2) Statute of Diſtribution ; elſe it would be uncertain ; 


_—_ dor“ for the Relation may be infinite. 


taking within the Statute of Diſtribution, (2) See the Caſs of Roach verſus Jones, Pre- 


ced. in 1 5 401, but more particularly Car verſus Bedford, 2 Chan. Rep. 77. 


One deviſes But in the principal Caſe, the Teſtator deviſed this Surplus 
the Surplus of his perſonal Eſtate to his Poor Relations ; and the Counteſs 


to his Poor ſhe was a Party to the Suit, and claimed a Share ; and it was de- 
2 creed, ſhe was intitled thereto, in regard the Word [Poor] was fre- 
* 4 2 uently uſed as a Term of Indearment, and Compaſſion, rather 

x ſignify an indigent Perſon ; as one ſpeaking of one's 


Father, often ſays, my Poor Father, or of one's Child, my 
Poor Child. 


But this ſeems to have been a ſtrained Interpretation in Fa- 
vour of the Earl and Counteſs of Vincbelſea, who had not an 
Eſtate any Ways 6 to their Quality. 


Term. S. Michaelis, 
1716. 


” 
* 
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Brockman verſus Honywood. „ 


Rockman had a Quit-Rent of 3 /. a Year, as belonging to - Cow- 
his Manor of Dale, and iſſuing out of the Lands 
Defendant Sir William Honywood, who, in the 
thereof, inſiſted to deduct two Shillings in the Pound 
Land-Tax of four Shillings in the Pound ; and ſummoned 
the Plaintiff before the iffioners to adjuſt 
Tax on the Quit-Rent, who accordingly aſcertained it at 
two Shillings in the Pound ; after which the Defendant ten- 
dered the Quit-Rent, deducting two Shillings in the Pound, 7 
| tter 
been examined by the Commiſſioners of the Land-Tax, this Court will not re-examine it. 


On the other Side the Plaintiff infiſted, that the Defendant 
ought to deduct out of the —_— only in Proportion to 
what the Land, out of which the Quit-Rent iſſued, paid; 
which in the preſent Caſe was leſs than two Shillings in the 
Pound ; and that the Commiſſioners of the Taxes had no 
Power to aſcertain what ſhould be deducted ; wherefore he 
brought this Bill, in order to have the Court ſettle the Pro- 
portion, by ſending it to a Maſter, | 
Lord Chancellor : The Plaintiff is ing a Shilling to 
get a Half-peny. Tho' the mi ve no Power 
to ſettle the Proportion of Taxes, as to what the Tenant ſhall 
B ͤ AE A 7 yet they being Gen- 
tlemen of the Country, and living upon the Spot, and ha- 
ving Power to tax the Quit-Rent, I will look upon what 
they have done to be a proper Meaſure of Juſtice; and 
therefore the Plaintiff has not done well not to acquieice 
under it; ſo diſmiſs his Bill with Coſts. 

uh 
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unn. 
ä a 


But at the ſame Time I declare my Opinion to be, (as has 
been before reſolved,) that a Quit-Rent, or Fee-Farm, in 
| Caſe of Payment to the Land-Tax, (ſuppoſe a Tax of four 
Shillings in the Pound,) ought not to have four Shillings in 
the Pound deducted, unleſs the Land, out of which ſuch 
Rent of Fee-Farm iſſues, pays four Shillings. in the Pound, 


but is to pay only in Proportion as ſuch Land pays. 


Caſe 87. Chriſtian verſus Corren. 

Before a | n 

Committee of HE Earl of Derby, King of the Ifle of Man, made 
Council at the a Decree in that Iſland concerning Lands thefe ; and 


Cockpit. the Perſon, againſt whom the Decree was made, appealed 
A from hither, | : | 
a 


ecree in 


the Ile of Man. The Subject cannot be deprived of his Right to appeal by any Words in 
the King's Grant to that Purpoſe, much leſs, if the Grant be ſilent in that Particular, 


One (and indeed the principal) Queſtion was, whether an 
Appeal did lie before the King in Council, there being no 
Reſervation in the Grant made of the Ifle of Man by the 
Crown, of the Subjects Right of * ap to the Crown, 

And it was urged for the Appeal by my ſelf, (who alone 


was of Counſel with the Appellant,) that it appearing, in 
this Caſe, that H. 4. had granted the Iſle of Man to the 


Earl of Derby's Anceſtors, to hold by Homage and other 
Services, tho there was no Reſervation of the Subjects Right 
of Appeal to the Crown, yet this Liberty was plainly im- 


For that ſuch Liberty of Appeal lay in all Caſes where 
thete was a Tenure of the Crown ; that it was the Right of 
the Subjects to appeal to the Sovereign to redreſs a Wron 
done to them in = Court of Juſtice; nay, if there ha 
been any expreſs Words in the Grant to exclude Appeals, they 
had been void ; becauſe the Subjects had an inherent Right, 
inſeparable from them as Subjects, to apply to the Crown for 
Juſtice, And on the other Hand, 

The King, as the Fountain of Juſtice, had an inherent 
Right, inſeparable from the Crown, to diſtribute Juſtice a- 
mong his 1 and if this were a Right in the Subjects, 
no Grant could deprive them of it; the Conſequence of which 
would be, that in all ſuch Caſes, viz, where there were 
Words excluſive of ſuch Right of Appeal, the King would 
be conſtrued to be deceived, and his Grant void: Alſo Pre- 
cedents were cited in Point, 

Lord Chief Juſtice Parker, who aſliſted at Council upon 
this Occaſion, thought that the King in Council had neceſ- 
frily a Juriſdiction in this Caſe, in order to prevent a F m_ 
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in the Grant made 


Derby alſo, 2 , rather 
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Caſe 88. 


Lord Chan- 
cellor Cow - 
per. 

2 Vern. 737. 


Preced. in 
Chan, 455. 


Deviſe of 
Lands to a 
Corporati- 
on, in Truſt 
to convey 


the Premiſ- 


ſes to his 


Godſon A. 
for Life, 
and ſo to his 
firſt Son for 
Life ; and 
afterwards to 
convey the 
Premiſſes to 


the firſt Son of that Son for Life ; and in Failure of ſuch Iſſue of A4. to 
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ed. dio ae tt. Ah a. A. Ate 
- 


Humberſton verſus Humberſton. 


N E Matthew Humber erffon, ( reported to have been for- 

merly a Chrift-Ho 15 5 . pare] his Eſtate, which 
was very conſiderable, rapers-Company, and their 
Succeſſors, in Truſt to — — the Premiſſes to his Godſon 
Matthew Humberſton for Life, and afterwards, upon the Death 
of the ſaid Matthew, to his firſt Son for 
the firſt Son of that firſt Son for Life, &c. and 


if no 15 
Male of the firſt Son, then to the ſecond Son of the faid 
Son, &c. 


Matthew Humberſton for Life, and ſo to his firſt 
and in Failure of ſuch Iſſue of Matthew, then to another 


"Matthew "Humber fton for Life, and to his firſt Son for Life, 


Sc. with Remainders over to very many of the Humberſtons, 
(I think about ae for their Lives ſucceſſively, and their 
reſpective Sons, n born, for their Lives, without e. 


an Eſtate in Tail to any of them, or making any 
on of the Fee. 


Life, &c. this is a Perpetuity ; but the 8 be made as near the tent of the 


Party as the Rules of — will admit, 


making all the Perſons in Being but Te- 


nants for Life; but the Limitation ee be in Tail. 


on a Bill brought by the firſt Deviſee 
Remainder, the Truſtees, and Executors, alſo 
Attorney General, (no Heir being to be found, ) == 


Execution of the Truſts of the 11 
By Lord Chancellor : Tho' an Attempt to make a Perpe- 


way for ſucceſſive Lives be vain, yet ſo far as 1 — 
the Rules of Law, it ou ht to be complied 
* 


8 let all the Sons of theſe ſeveral 
are already born, take Eſtates for their Lives; but where 
he Limitation is to the firſt Son unborn, there the Limita- 
on to ſuch unborn Son ſhall be in Tail Male. dh, 

| 


£ SJ 


ife, and ſo to 


inſt . 333 
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of Iflue Male of the firſt Matthew Humberfton 


34h, In this Caſe the Teſtator, as an gement to his Deviſe to 
Executors (who were four) to - accept of the ruſt and Ex. Truſtees, » 
ecutorſhip, had given to each of them 1001, and 12 N — to 

for Mourning, and to each of them à Ring, and 10 J. a Year 2 
| - 

A 


for their Trouble. | 


| «> 3 100 l. 
piece, and 124, for Mourning, and a Ring, and * pai pull qqnr refu- 
"Yet be ſhall have his Morning and but noe 100 l. nd the 194 a 
Year, which, in ſuch Caſe, ſhall not go acting Executors, but into the Eſtate. 
| Upon Which Lord Chancellor faid, that n the 
Condition of the Acceptance might ſeem to run to all the 
but 
0 J. 


Legacies, yet the Executors, tho did not act, ſhould 
have their mee ee being intended them 
immediately, and not to wait their Time of Acceptance; 

that they ſhould not have their 100 J. and an Annuity of 10 / 
each, unleſs they accepted of the Truſt; and that the Share 
or Annuity of the renouncing Executor, ſhould not go o- 


„ Executors as a further Incouragement, but 
to ſink r the Benefit of the Eſtate. 


Ban bomhy verſus Lord Fairfin. Cs 8 


Lord Chan- 
HE late Lord Fairfax deviſed his Eſtate for Payment cellor Cow- 
of his Debts, hr 


plied for 2 Vern. 750. 
A Recogni- 


zance not in- 

at Liberty to come before the Maſter and prove their Debts: angry 
AE; | Bond, and paid as Debt by Specialty, 
The Maſter reported, that one Jamet Chaplin had a Rev 

85 | Je in he Reg of 19991. or 


* » — 2 — 8 
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the l 5000. and Intereſt at 61. r Cent. which Re- 
; yr nag been aſſigned by the ſai pin to Samuel 
| s, but that this Recognizance Wen not to be in- 
a Phi therefore he (the Maſter) ſubmitted it, gh it ſhould 
be taken as a Recognizance, or as a Bond only. 
And I, being of Counſel for Philips the A 
that this Recognizance ſhould be taken and 
3 


"as a 4 =] 

es a — izance its Force, Hob. 196. Hall and Mingfeids 
2 rolment of it, is what is done by a miniſterial 
Officer ys and is made uſe of as a roper Method for the 
Preſervation of the Security for ſafe Cuſtody, and for the noti- 
fying it to others; thus is further proved by the Authori- 
ties that "Bs the Recognizance binds the Land 1 the Time 
of the Caption. 1 Vent. 360. Hob. 196. So that if the Cog- 
nizor acknowledges a Recognizance, and aliens the Land, or 
dies before . yet the Recognizance ſhall bind che 
Land in the Hands either of the Alienee, cr the Heir. 

What is faid in Hob. 106, in Hall and Wi Ws 


ſeems very material, viz. That the firſt Acknowledgment 


the Cognizor . of the Recognizance binds his Perſon and his 
Lands, as a Record from that 2 ſo that the 955 5 5 Y 
led ent of a Recognizance be a competen 
4 0 it a Record before the Inrolment. * fy 

And, with Submiſſion, it is very reaſonable it ſhould be 
I mean, that the Recognizence without the Inrolment, 
be a perfect Recognizance. Since the Party, who is to giv 
the Security, has one his Part by acknow g the Reco 
nizance ; the Judge, or Maſter in Chancery, that takes it, 
alſo done his Part by ſubſcribing the Caption ; and after 
this Solemnity | ſhall e Neglect, or Nonfeazance of the Offic 
(an Officer ” rely miniſterial) re: this Lien from bein 
of any Force, by the not ing it? This ſeems very un- 
reaſonable; 

I muſt own, there is a material Difference betwixt a Recog: 
nizance in the' Nature of a Statute Staple, or Statute Matting 
taken by Virtue of the Statute of Aon Burnel, (viz. 1 
Ed. 1. or other Acts of Parliament impowering the taking 
ſuch Statutes,) and a Recognizance at Common Law. 

It is moſt true, that thoſe Statutes Merchant or Staple, that 
are taken byVirtue of the Statute of Aon Burnel, or AQs 
of Parliament, require particular Cicumſtances to be 3 
in the taking of them; and if in the taking of thoſe Statute 
we a or 8 , the Acts — Parliament are not 

ey have not the Force of a Recognizance 
And it muſt be admitted to be a favourable nen 


of the * to allow ſuch 8 defectively taKet 


It is the Acknowledgment before a contelthnt Jud e, that 3 35 
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to A 9k the eee ee by Reaſon of the obligatory Worls 
that are contained in them. 
As for Inſtance, the Statute of ABer Barmal tequizes, that 
2 Statuts Merchant or n is given, ſhall have two Seals 
n (viz.) the Cognizor, and the 
ens Faro nd 1d ewe BEA uo 
ended the Statute of 23 Hen. 8. cap. 6. in the Caſe of 
either of the Chief Juſtices, 

„ Saber da hatonly ase of he 

ory be prinr hee = hy =, 77. this was 
vol Recognizance; in . 355, 461, 544- 
2 Rol. Ar. 14 > ne x verſus Hollingworth, many 
ments, 1 great Difficulty, it was reſolved, that this — 

a en Oblienton, by reaſon of the Gene Words ink. Pi 
ſued as an Obli n gatory in it. 

This (I e ee ee Fee 
as well as to make a Bond; and if On. Obligation 
oft fattum were wee pleaded to a 1zance ſo taken, it would 
Te TIES CO TED; 

Writing, as ecognizance, to amount to very 
it, as bis Deed, 


It is plain, where an Act of Parliament. gives a particular 
Power of taking a Recognizance or Statute, * bY; Act of 
Parliament muſt be obſerved, and the Circumſtances required 
„ the Recognizance in- 


a is not a Recognizance, 
Ja k Nit in Gt ct K at Common 
before a 


Law (as ours in the Principal Caſe is) —— 
Maſter of this Court, and where the A t or 


Caption of it besorg Judge, or Maſter, gives. the: Lien it's 


Force. 

There is indeed an Act of Parliament made for the entering 
or inrolling of Statutes and Recognizances out of Regard to 
Purchaſors; as the 27 Eliz. cap. 4. which requires Statutes m 
be brought within Months after the Acknowledgment 
of them to the to be entered on the Roll; and it is 
thereby enacted, that Statutes ſhall be entered on the Roll 
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Ne hut e the making thereof, the 
not be entered on the Roll at all, and that even 
t need be entered only in the Caſe of a Purchaſor; 
«in th 3 je pans or concern- 
ecognizance is only made uſe of againſt the Heir, 
Pena, tay Denis fe Lo e . Or 
, Recognizance receives it's Force 
the Acknowledgment, fince ce it binds the Lands of the Cognizor 
Ackno as x aims md oo 
. OW 
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— hanwbly init, cs fs that Thi ae. 


rande; it - that the Debtor 
- the Money was aQually lent; it is as plain, that the moſt 


(a) Vide 
ante in 
the Caſe of 
Finch verſus 
Earlef Ml in- 
chelſea, 


Aclen 


cognizance, and to be paid as ſuch. 

But if ay Iinetent Would be thought oeerkey, fach "4 
robnent; wert no Purctiaſor is concerned, is not confined to 
ange de Partyß bat, as we conceive, may be done at any 


TY We pray, as to this Recoghitiihce, which appears 
Kay ee ven before one of the Masters of this * art, 
that we' may de, av now; at Liberty to-inrollit ; and this 
„ we tht the Security, which the 

For it a 8, in 
Lender Ripokated to ere for hi Money, was to be a 

give a R 
zance for Sedurity; i ix lain, 4 in Cen tee of th, 


worthy and material Paits' of this Recognizance, I mean the 
owwledgment and Caption, are all of them 
So chat what! remains to be dene, is only by the — 
Officer to intoll it; and the Creditor ought nor to füffer for the 
Neglect or Omiſſion of the Officer. 
In Equity, where there is the Covenant, or A; of 
the Parties, E maile en a fall und vide Contilenttiog, whe- 
ther it be to mort or convey Lands, the Court will com- 
pu an Execution. J Covenant, in Conſideration of 
nt, to mortgage ſuch Lands for it, this, in Equity, is a Mort- 
gage, and "fk « Lim pan th r as that, if the Coye- 
nantor die, the Heir is bound b though not named ; Mach 
nes 3 the Land, as that, e Cotter Veri « 
— thus covenitited to be mort , ſhall not 
be liable to the other Creditors on the Common of Bank- 
ruptcy. So that it is no Objection, that the other Creditors 
wilt be prejudiced by the Inrolment of this Recognizance, for 
the other Creditors are as much prejudiced, in the Cafe laſt 
put of the Bankruptcy. 
If it were admitted, that 3 Mp 
Inrolment, is an impetfect Sevurity, 
15 by way of Feoff ent, would be Leid for With Of ive 
; ya. as in fuch Caſe, where the Security Boa wot — A 
00 Il and valuable Conſideration, a Court Court of 3 
make it good; 2 mean 2 dee 
in the 4 Madner 
if it be imperfect he wie of an 1 ITE 
on all Sides, that the Security ſhould be a Nee hoe g 
in Confidence of this, the Money actually advanced. | 
And it is ptdi#, when the Recognizance is itrolled, 
be requiſite,) the Inrolment ſhall relate to the Ag as 
ind make it perfect ab initio. e e ig 
So that we humbly take it, the Recognizunce, 4 not 


inrolled, is a good 3 or an Inrohment 9 4 
n, 
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gels, we are M a Lberty to kirell it, and that it ſhall thlkle 
place as a I ce iar DEADIDET ene #7 


On the other Side it was alledged, that without Inrolment 


dence as ſuch; and though no preciſe Time was 
Inrolment of it, it was, however, reaſonable to follow the 
Equity of the 13 Ed. 1. cap. 4. Which provides for the Inrol- 
he Ne Merchant 
the Petty-Bag, they never inrolled Recognizances afte: 
Months, without a Special Order to do it aun pro tunc. That 
in this Caſe Application had been made to the Maſter of the 
Rolls for Leave to do ſo, who had refuſed it; and particularly 
Sir Foſeph Fekyll infiſted, that this Security ought to be deemed 
only as a Debt by Simple Contract, and not as a Bond, in regard 
it did not appear to have been delivered as a Deed. © 
Lord Chancellor : There is a juſt Suſpicion upon the Secu- 
rity, that this Recognizance was otherwiſe ſatisfied or ſecured, 


it not having been all this whille inrolled; and whenever the 


Court permits the Infollin A izance, after the Time 
elapſed, it always takes Gare not to hurt an intervening (a) 


Ferchaſor; and as that happen” to be the "Caſe here, Pupoſe fee 
— is to be Wched . Bond- Creditor da — 
the Sealing and Acknowledging thereof fapplying the want of 


Delivery, f 
. | 7 


E. Northey verſus Strange. By 


Freeman of London has no Wife, and has Iſſue A. a Son, 

and B. and C. Daughters, C. marries againſt her Father's 
Conſent, by which Means ſhe never had any Portion; after- 
wards ſhe dies in her Father's Life-Time, leaving a Son D. 
The Freematt makes his Will, wherein, taking Notice that 
he had given to his Son A. 400 J. and to his Daughter B. 
10064. in full of their nage Part by the Cuſtom, he de- 
viſes 500 J. to his Grandſon D. and, after ſome other Legacies, 


» * after fix 


_ this Recogniaance' ws he Record, nor could 8 — 


(a) To this 
ſee 


* 


verſus Kend- 
rick, 2 Vern: 


+ 23% 5 


Caſe go. 


one Moiety of the Surplus of his Perſonal Eſtate to his 


A. the other Moicty to his Children and Grandchildren. . 
Afterwards the Freeman, in his Life-time, gives ſeveral fur- 
ther Sums, at ſeveral Times, to his Son, amounting to 600/, 
more, the Certainty whereof does not appear under the Free- 
man's Hand, but does appear by the Son's Anſwer in the Cauſe ; 
and then the Freeman dies, leaving his Daughter B. enſient 
with a Child which was afterwards born. | . 
if, It was admitted by the Counſel on both Sides, and des 
creed dy fe, eee e eee 
aon 7+ 0 
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V peers 


(a) Salk. +) he Chien were ined i ne Ma the other Moi 
426. 2 Vern. 705 the dead Man's . * 
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Freeman of Ln vs Wiſe the cu rind ns nu. nl he ter 
nee 5 | 3 


Grandchil- - - 2h, It was s admitted t } Counſel, veel faid to ww tl 0 
dren of =  getermined, and ſettled,” that 2 Freeman's Grandchild (where 
eee, Grandchild's Father was never advanced in the Freeman's 
within the Life-time, and died before the Freeman, leaving a Child,) 
Cuſtom, (6) was not within the Cuſtom; and that only the Freeman's 


to come in 


55 ildren were within the Cuſtom, e to come in for. an Or- 
6 Salk, 426 1 Vern. 357. 


Freeman's zah, It os that whereas the cement 342 


el Map Freeman's Will mentioned to have had 400 J. and 


conſequently tlie Quantum of A.'s Advancement appeared un- 
— der the Freeman' 's Hand, yet this (c) very Declan by the 
the Certain- Cuſtom, let the Son in for his Orphanage Part; and though 
T of which the Son A. afterwards received er Sums amounting to 
"he Sen has 600 J. from his Father the Freeman, and the Certainty thereof 
had likewiſe appeared by his own Anſwer, yet theſe Sums which —— additi- 


ſeveral other onal Gifts to his Advancement, being with the other 400 /. 
Sums, the brought into Hotchpot, would not be a Bar to his Orphanage 


Certainty 
of which Part. 
does not ap- 


pear, otherwiſe than by the Son's Anſwer ; the Son not barred, but ſhall come in for his 
Orphanage Part, (c) 2 Vern. 630. 


One deviſes thy, That the Child of B. the Freeman's Daughter, who 
3 was in Ventre ſa Mere at the Freeman's Death, ſhould not 
to his Chil- take; in regard a Deviſe to one's Children and Grandchildren 
dren and ſhould, primd facie, refer only to ſuch Children and Grand- 
Grandchild- children, as were living at the Time of the making of the Will; 
„ e pr if a Deviſe were to my Children and Grandchildren my 
Ventre ſa at my Death, a Child in Ventre ſa Mere might, in ſu 


Mere ui the Caſe. be ſo far regarded, as to be loo 1 as living. (d) 
Death, ſhall not take; ſecus had it been to the Chilren and Orandchilren ning at bi 
Death. (4) Vide ante the Caſe of Beale verſus Beale. | 


34 


-\ 


hh, That the Son A. ſhould not come tn in for a Share of 
the remaining n he being, by the Words of the Will, 


De Term & A 71 


— — — 


from de cher Chen (e) de Deviſs beln 

one Moiety of the e Taltatt's Bon K a 

the other Molety to his -hildren and Grandchildren, ſo that 

te en el a Moiety. 

3 bly, That the Children and G muſt take fer Children 

34 pe "and not per Sti they all taking in their own and Grand- 
Right, and not by way o Repreſentation. children 


, That a Legacy of 5001. being given to A. and if 
17h, 1 to B. upon A. dying be- 
fore twenty-one in the Life of the Teſtator, this was not a 


9 g0 over to B. s 83 
611. & ante Lord Bin rs Ber f 
Oar verſus Tyrer. ; Cale gr; 
cellar Cow- 
N E by Will duly executed and atteſted by three Wit- Pe 

neſſes, who ſubſcribed the ſame in the P of the "oo. 

Teſtator, deviſed Lands to Truſtees, to ſeveral Uſes under Hesel. in 
which the Plaintiff claimed. Chane” a2 


deviſing Lands, three Witneſſes muſt ſubſcribe in the Preſence of the Teſtator, 


» He Merit made another Will of the ſame Lands, de- A Will or 
viſing them to other Truſtees, but to the ſame Uſes, and Writing, re- 
there was a Clauſe, in this laſt Will, revoking all former _— 
Wills ; dot in this laſt Will, cho, ſubſcribed by the Teſta mug ve - 
tor, and atteſted by three Witneſſes, yet the Witneſſes 1 8 
not fybſeride their Name: in the Preſence of the Teſtator. ng] 


* bn e hs TAGS. 


which the Teſtator's Heir at Law laid claim to theſe 

. hich Queſtion was, whether this laſt Will, which 
vnn almined to be © void Will quoad the Lands in Queſtion, 
ſhould yet be a good Kees: of the former Will ? 

, The Diverkey betwixt the Penning of the two Clauſes 
in the Statute of Frauds was obſeryed; (./cil.) the Clauſe re- 
lating to the Deviſe of Lands (a requires, that three Witneſ- (a) Sed. 5. 
ſes muſt ſubſcribe in the Pre "If the Teſtator ; but the 
Clauſe of revoking former Wills (3) ſays, that no Will in (b) SeQ. 6, 
Writing of Land be revoked, unleſs it be by ſome other 
Will or Codicil in Writing, or Writing declaring the ſame, 
ſigned in the (c) Preſence of three or more Witnelſes ; ſo that (e) Ante 11. 
this laſt Clauſe does not direct that the Writing, which re- 
yokes, ſhould be ſubſcribed by three Witneſſes in the Teſta- 
tor 's Preſence ; but a Will of muſt be ſubſcribed by three 
Witneſles, and that in the Teſtator's Preſence. 


M m m But 
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But then it was inſiſted, that this laſt Will, notwithſtanding 
the uſual Clauſe of revoking all former Wills, ſhould not reyoke 
the firſt Will; for that the revoking Clauſe. in the Statute 
requires, that ſuch Revocation ſhould be oy a Vill, which (it 
vas ſaid) muſt be a god and efefual Will of Land, and this 
laſt Will was not ſo; neither was it a good Codicil, or ſo muck 
as a Writing declaring an Intention of Revocation ; for that 
- this Writing, (ſuppoſing it to be a good Will,) was yet ſo far 
from intending to revoke the former Will, that it gave the 
Land exactly to the ſame Uſes; now the revoking intended 
this Clauſe of the Statute was ſuch, as ſhould be made 
purely with an Intention to revoke or deſtroy a former 'Will ; 
and ſo it was held and reſolved in the Caſe of Eccigſton verſus 
--— _- Speak, in 3 Mod. 258. & Show. 89. 
A void Win Lord Chancellor: I do allow of the Caſe of Eccleſton verſus 
or Codicil, Speak, in regard there the ſecond Will deviſed the Lands to the 
though there ſame Perſon to whom they had been deviſed by the firſt Will; 345 
be a Clauſe and therefore it may be truly ſaid, that the ſecond Will did 


bets not intend to revoke the former, but rather to confirm it, 
Wills, wil! hs | ' 
not however operate as a Revocation, 


But ſuppoſe, in the latter Will, in that Caſe, there had been 
no Deviſe of the ſame Land to the fame Perſon, or if the 
latter Will had only extended to the Perſonal Eſtate, and not 

to the Lands in Queſtion, then the general Clauſe of revoking 

; all former Wills, might have been a good Revocation, © 
Cancelling But a ſecond Will devifing Lands to the ſame Perſon as the 
Will by former, and revoking all former Wills, and this ſubſcribed by 
Miſtake, or three Witneſſes, but not in the Teſtator's Preſence, ſhall never 
on a Pre- revoke the former Will, ſo as to let in the Heir; nay, if by 
ſumption the latter Will the Premiſſes in Queſtion had been given to a 
Wilker, third Perſon, it ſhould never have let in the Heir, in regard the 
which r Meaning of the ſecond Will was, to give to the ſecond uee, 
void, will what it had taken from the firſt, without any Conſideration 
not ler in. had to the Heir, and if the ſecond Deviſee took nothing, the 
ei firſt could have loſt nothing; or if the firſt Will had been 
cancelled by the Teſtator's Directions, upon a Preſumption, 
that the ſecond Deviſee was to take the Premiſſes by the ſe- 
cond Will, ſuch a Cancelling ſhould not have profited the 

Heir, becauſe it would have been a cancelling 
from a Miſtake : It is no more, than if the Teſtator, being 
Sick, and having his two Wills under his Pillow, ſhould, 
Miſtake, give his laſt Will to be cancelled, or order one to 
cancel his Firſt, who, by Miſtake, cancels his Laſt. 
And ſo in the principal Caſe, though the firſt Will was 
ordered by the Teſtator to be cancelled, and the fame was in 


I 


Fact 


1 


Die Term. S. Hill. 1776. 
Fact cancelled accordin W 

346 tion, that the latter W , = 
the Heir be, enjoined, and th 
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, having two Duplicates of his 
Duplicates with an Intention to de- of his Will 
of the whole Will, and cancels 

Sir Edward S. Bult, 


; . 
* 
7 


this is a Re- 
POR: vocation of 
m. WOE? the whole Will. - 
Ko | 
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Caſe 92. Bagot verſus Oughton. 
Lord Chan-. | 275 
a. IR Edward Bagot married the Daughter and Heir of Sir 


Thomas Wagſtaff, and for raiſing Part of Mrs. Wagſtaff's 
eg Portion, Sir Thomas Wagſtaff mortgaged Part of his Ae | 
Mortgage for 3500 J. and died, leaving Lady Bagot his Daughter and 


Money not Heir, 
ſuable in E- 


quity unleſs Covenantor receives the Money ; as where a Feme Sole, ſeiſed of Lands, 
ortgages, and Marries B. and the Mortgage is aſſigned, and B. in the Deed of Aflign- 
ment covenants to pay the Money and dies, his perſonal Eſtate not liable in Equity 
to pay the Mortgage-Money, | | 5 


The Lady Bagot afterwards joined with her Huſband $i 
Edward in a Deed and Fine, whereby ſhe ſettled her E, 
tate on her Huſband and herſelf, and the Heirs Male of the 
Body of her Huſband. ww 

It happened, that the Mortgagee wanting his Money, Sir 
Edward joined in an Aſſignment of the Mortgage, co- 
venanted that he, or his Wife, or one of them, would pay 

the Money. 75 

Afterwards Sir Edward Bagot died, leaving Sir Walter his 
Son by his ſaid Wife, and his Lady intermarried with the 
Defendant Colonel Ougbton, and died. 

And the Queſtion being, whether, by Reaſon of the Cove- 
nant from the ſaid Sir Edward Bagot, for the Payment of 
this 3 500 J. Mortgage-Money, Sir Edward's perſonal Eſtate 
ſhould be liable to pay the ſame ? ; _ 

It was decreed by Lord Chancellor, that this Covenant by 
Sir Edward ſhould not oblige his perſonal Eſtate to go in 
Eaſe of the mortgaged Premiſes ; — as the Debt be- 

(a) Vide the ing (a) originally Sir Thomas Wagſtaff's, and continuing to 

Caſe of E- be ſo, the Covenant upon the transferring the —_— was 

e 3 an additional Security for the Satisfaction only of the Len- 
hots Lon der, and not intended to alter the Nature of the Debt. 


From 


De Tom Pharm, 


71 it may be inferred, that if a Feme 
Sole makes a Mortgage , and receives the Money, and marries, 


and then the Maryog "is transferred, the Huſband j 


ting to pay the Money, we Wis 
or the Heirs o the Wise, — the Death of 


ſhall not compel an Application of the 5 — 


Eſtate for the Payment of this Mortgage-Money. ” 
the Huſband had received this Money. 


Dean + and Choper of Dublin verſus _w—_ 93. 


cellor Cow - 
a per. 
H E Arch-deacon of Dublin moved for a Manda- Whether 


mus in the Court of King's Bench in Ireland, to be Error lies 


directed to the Dean and Chapter of Dublin, — 
| them to admit him to a Stall in the Cathedral Church of Andes. 
Dublin, and to a Vote in the Chapter. 


349 And upon that Motion, and Arguments thereon, the Court 


of B. R. there granted firſt a Mandamus, then an Alias, and 
at laſt a peremptory Mandamnus. : 
Afterwards the Dean and Chapter brought a Writ of Er- 
ror iſſuing out of the Court of here, and returnable. 
in the Court of B. R. at Weſtminſter , youu he > in 
regard the King's Bench in Ireland had not made any Return 
to the Writ of Error, that the Court of "welt 
der chem to make their Return, and in the mean Time to 
32 g3-upon the Mandamus. 
which Purpoſe it was inſiſted, iff, That a Writ of Er- 
ror was a Writ of Right, and the King's Writ and the only 
Remedy that the Subject had to be redreſſed, when 
the erroneous Proceedings in an Inferior Court ; N 
of King's Bench in Ireland was, with Reſpect 95 
Court of Kings N in (a) England. | 


R Caſe, on 
Account 


of its not a t, but only a Rule upon 

a Motion * KK 5 1 re- 

turn this; ' like the e the Statute of u . 23. 

lays, « That after Iſſue joined, a Habeas C not 
remove a Cauſe out of an inferior Court”, ſtill the In- f 
Court ought to make their b) Return to the Court 5 is 
. „ n ued, of the f . 
tho' they have Liberty to proceed erſus Clark, 


Nn n 0 9 34% 


8 


— 5 erm S. Paſche, 1717. 


„Abbe Ae fines the Statats- relating, to 
| Oe Anne, 8 (a), which allows 


r 


to it, it id 
* plain Error lies; but however, re caght tbo 6 kan 
to the Writ. | 
On che other Side it was faid, that it was very war, . 350 


the Statute: which allows ſpecial Pleadings e 
ror: lay. of a Judgment thereon.; becauſe it is now in the Na- 
ture of an Action, and Coſts are given by the Statute for that 
Side which prevails. 
But this is no Argument that Error lies of a . 
Wuhere there is no Plea to it, and only a Rule awarded for the 
Mandamus, which is not in Nature of a judgment. 

That the late Statute of Mandamus's did not extend to Ve- 
land; ſo that there could be no ſpecial Pleadings, by way of 
Replication to it, as now there may be in England. 

hat this. was like a Prohibition granted upon a Motion, of 

Which no Writ of Erxor lies; as was — - in the Houſe 
of Lords in the Biſhop of 8. David's e, who. moved for a 
Prohibition in the King's. Bench to ſtay the F ings in 
the Archbiſhop's Court, in order to his Dep rivation, — 
the Court of eg Bench denied it; and ORD the 

| _ of S. David's brought Error in the Houſe. of Lords, 

(b) Salk. who held it did (4) not — 3 which, was apprehended. to be 

298 TR. Caſe. But if there was a, Declaration * Pro- 
hibition, and Judgment given thereupon, in ſuch Caſe Error 
would, lie. 

But it being faid; the Court of B. R. in Ireland. were di 
poſed $5 all Obedience and Reſpect to the Court 
Chancery, and only deſired Time to conſider what to retum, 
doubtinę a this Writ of Error lay, and that they 
would Semi, until they ſhould make a 2 to the 7 
of Error, to ſtay Proceedings upon the Mandamus; the 
Court gave them their own, Time. 

On this Occaſion Parker C. J. (who e with C. 351 
J. — and C. B. Bury, were deſired by Lord Chan- 
cellor Cowper to aſſiſt at the Motion,) ſaid, "hat the Court 
of Chancery might ſuperſede this Writ of Error quia impro- 

| vide emanavit, if it were ſo. 
Writ ne Alſo he Gd; that = Mandamus, ſince the late _ 
ror of 2 was in the Nature of an Action, ſpecial Re tions, an 
3 Pleadings therein being admitted, and Coſts — to either 
damus, no Side that prevailed : 


Super ſees 
to a pe- 


remptory. Mandamus. 


And that a Cale had happened in the King's Bench, 
where Judgment was given upon ſpecial Pleadings = 


\ : e — — ̃ — 
20 mm — oe RY ee way, oo ̃ͤ—ö_—ů:n op * erer 
- 


De T Paſehay' 7717. 


_ :, 


hs late Btatate, for the Mandamus, and the Defendant 
brought Error, and it war Amitted Error lay; yet this 
rr 
damus; for that ſuch a Copſlruction would quite deſeat 
the End of the. Statute, and prevent the Officer, who 
— g WW 
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Caſe 94  PLane verſus Fletcher... 

Lord Chan- 1. 55} W. | | | 

C ellor Cow- 8 5 0 f I: 6 J 

per. I R Henry Fletcher, having a conſiderable Eſtate in Fee- 
O fimple in Cumberland, and being converted td the Popiſh 


eligion, 8 8 his Eſtate by Settlement to Truſtees in 
| that he ſhould have a Rent-Charge thereout 
for his Life, and then in Truſt to ſecure his Siſters Portions ; 


Fee, in Truſt 
and afterwards to the Uſe 


lation and a Papiſt, for ninety-nine Years, if he ſhould ſo 
long live ; Remainder to the Truſtees and their Heirs during 


the Life of the ſaid Henry 


Remainders, Remainder to his firſt and other Son in Tail 
Male; and for Want of ſuch Iſſue, to Sir Henry's LPR 
Richard Vane for his Life, and ſo to his firſt, &c. Son 
Tail Male, upon Condition to change his Name from Fane 
to Fletcher, with Remainders over. 9 
Sir Henry Fletcher died without Iſſue, and Henry Fletcher 
the Papiſt had no Iſſue, and Richard Vane the Remainder- 
man, together with the Siſters and Heirs at Law of Sir Henry 
Fletcher, brought their ſeveral Bills, ſetting forth, that Henry 
Fletcher, being a Papiſt, was by the Act of the 11& 12 . 353 
3. cap. 4. ſect. 4. diſabled to take any real Eſtate, or any Truſt 
thereout ; wherefore their reſpective Bills i ed, that the re- 
0 


ſpective Plaintiffs ſhould be 


miſſes. 


Lord Chancellor at firſt inclined to direct an Iſſue to try, 
whether Henry Fletcher was a Papiſt at the Time that this 
Remainder ſhould have veſted ia him; and this was deſired 
Equity not by the Plaintiffs ; but in Regard the Act of Parliament inflict- 
to afliſt any ed a Forfeiture and Diſability, (for which Reaſon it was to 
be taken ſtrictly,) and the ſaid Henry Fletcher being above 


one to take 


Advantage l | 
ofa Forfci- cighteen Years of Age at 


ture. Settlement, and ſo not within the Clauſe of retrieving the 


Eſtate, by returning to the 


of Henry Fletcher, a remote Re: : 


Fletcher, to preſerve contingent 


* 


let into the eſſion of the Pre- 


the Time of the making of the 


Proteſtant Religion, (which pro- 
Z 0 1 


* 


53 


And on Behalf of Henry Fletcher, it was ſaid, that Sir 
Henry had | 
for he had 


— * * % =, — ” . 
rr ** R 


De Term. S. Trin. 1717. 


| bably was (a) intended 


the Parliament,) his Lordſhip ()Videpoſt 
would not aſſiſt the Plaintiffs ſo far, as to direct an Iſſue to OILY 
, whether the faid Henry Fletcher was a Papiſt, at the Time Fila, & 
when the Settlement was made ; but left the Heir at Law, Lord Mac- 
and the Remainder-man, to go on and try their Ez ts clesfield's O- 
„ „eee ——— 
erms, or Eſtates in the Settlement, previous to the ſaid Eſ- 
tate limited to Henry Fletcher the Papiſt, or meſne betwixt 
the Papiſt and Mr. Vane the Remainder-man, ſhould be given 
in Evidence, or inſiſted upon; to the Intent it might be tried 
whether Henry Fletcher, who was ſtrongly affirmed to be a 
Papiſt, (but had on the other Side controverted - it,) was ca- po 
pable of taking or not; and who had the Title, in Caſe 5 
Henry Fletcher the Papiſt was not capable of taking; the Re- 
mainder- man inſiſting, that the Limitations to the Nit being 


the Papiſt ſhould be dead without Iſſue; and that in the 
mean Time the Eſtate ſhould deſcend to the Heir, as undiſ- 
poſed of by the Perſon 


534 lt is remarkable, that the f 11 & By the Sta- 
12 N. 3. made to prevent which tute againſt 
„The next of Kin, that is a Proteſtant, anc} - Bo Geoarth 
« enjoy the Lands til Papiſt wider 
E conform”, = 7; 0.9 the ci _ 

ppiſt is under eighteen ime any Lands come to 

© him; but where the Papiſt i when the Conga, 
| come to him, or in iſt is ut- if abov Yo 

» 1 e 
terly diſabled to take, and the Eſta the eighteen,diſ- 


All in this Caſe, there were certain Cuſtomary or Copy- Voluntary 
hold Lands, held of the Borough of Cockermouth, which the day” — 
oY 5 Fletcher was ſeiſed of, and which could not 5d 9% 


j 


them, 
ney ; 
made, | 
Lord Chancellor 
of the Heir, which 


2 
; 
: 


ws 


De Term. S. Trin. 1717. 


A Mortgage 


about a Fine, which had prevented a Surrender; and that 
this being a voluntary Conveyance was not to be aſſiſted in E- 
quity, like the Caſe of a Conveyance to a (a) Wife or Child. 
But if the Heir at Law had himſelf done any Thing to have 
prevented the Acceptance of the Surrender, that had been 
material. 2 > Ty FS Wy x 
| Beſides, after all, it did not appear in this Caſe, that Sir 
H. Fletcher had done all in his Power for the making the 
Surrender ; for which Reaſon the Title to the Copyhold Pre- 
miſſes was declared by the Court to be in the Heir. 


Pooley & al verſus R. 


GR obn Cordell, ſeiſed"in Fee of a conſiderable Eftate in 
Suffolk, was indebted to Clement Ray the Steward of his 


who receives Courts, and who was an Attorney at Law, in 400 J. 


pays it away 
to his Teſta- 


Mortgage dated the 1 Jan. 1701. taken in the Name of V 

lam Taylor; and afterwards Sir John Cordell in May 1704. 
died without Iſſue, leaving his two Siſters, Elizabeth King, and 
Margaret Firebraſs, his Heirs at Law. | 


A 


tors ; afterwards it appears, that the Mo had been ſatisfied in the Teftator's Liſe- 
time; the Executor muſt refund, tho' he had e paid the Money away in Debts, which 
he had not otherwiſe Aﬀets to' pay. . | 


Elizabeth King died leaving an Infant Son, now one of the 
Plaintiffs, but by her Will deviſed her Moiety of the Eſtate to 
two Truſtees, the Plaintiff Pooley and one Golding, in Fee, in 
Truſt to join with the other Siſter Margaret, to raiſe by Sale, 
Mortgage, &c. of ſo much of the Eſtate as was neceſſary, 
Monies ſufficient for the Payment of her Brother's (Sir 
Fohn's) Debts. | | 

The Creditors of Sir Jobn Cordell brought a Bill againſt the 
Truſtees Pooley and Golding, to have a Sale for Payment of 
their Debts, _ 

And on hearing of the Cauſe, the ----- of the late 
an Account was decreed to be taken of Sir John's 2 
Eſtate ; and if that ſhould not be ſufficient to pay the Debts, 
then the Truſtees were to join in a Sale or Mortgage to raiſe 
what Money . was requiſite, and all the other Creditors of - Sir 
John Cordell were to come in before the Maſter, , to prove 
* Debts. | a, | | 215 

In April 170g. Clement Ray the M died, leaving his 
Brother the Defendant Iſaac Ray ET who coming be- 
fore the Maſter, and not admitting any of his Mortgage-Mo- 
ney to be paid, proved the Execution of the Del, and ſo 


e) Tho' ſee ante 60. Watts verſus Bullas, where a voluntary deſeAtive 
Conveyance to a Brother of the Half Blood was made good by this Court 


* - - 


3 


| — — — - 
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got a Report for his whole Principal and Intereſt as due 
which Report was afterwards confirmed and made abſolute ; 


and the Money amounting to 700 J. was, all of it, on the 


57 


third of November 1711. paid by the Truſtees. | 
Afterwards it appeared by a of an Account, under 
Clement Ray's own Hand, that 3 53 J. 13 4. 1 d. had been paid 


by Sir John Cordell in his Life-time. 


Upon this, the Truſtees and Infant bring a Bill to be re- 
lieved againſt this Over-payment. The Defendant pleaded the 
former Decree, Report, and Proceedings; but, it being the 
Caſe of an Infant, the Plea was over-ruled. | 

Then the Defendant anſwered and infiſted, that before any 
Notice of the Plaintiffs Demand on Account of this Over- 
Payment, the Defendant, as Executor of Ray, had paid away 
this 700 J. in the Debts of his Teſtator.. 

after of the Rolls : Let the Maſter ſee, whether there has 
been a double Payment ; and as to ſo much as has been over- 
paid, it muſt be allowed to the Plaintiffs; - and ol back by 
the Executor of Ray; and the Executor to be at Li to. ſue 
ſuch Creditors, as through Miſtake he has paid, to them 


And there being an Appeal from this Decree to the Lord 
Chancellor Coxper, his Lordſhip affirmed the Decree, 


declaring, - 
that tho' this might be a hard Caſe, yet if the Plaintiffs had a 


Right to be repaid their Money, which they had over-paid on 
the Mortgage, this Right could not be overthrown by the De- 
fendant the Executor's applying the Money in any Manner he 
ſhould think fit ; any more, than if an Executor at Law ſhould 
recover a Debt, and pay the Teſtator's Debts with it, and af- 
terwards this Judgment recovered by the Executor is reverſed 


in Error; the Executor muſt reſtore the Money to the Plain- 


tiff in Error; and his having paid it away in Debts of his 
Teſtator, will not excuſe him from paying it back. 

So in the ſame Manner, Fas Ne for the Ex- 
ecutor to be paid a Sum of Money by the Defendant, and the 


Executor, having received the Money, pays it away in Debts ; 


and then the Defendant, againſt whom the Executor had re- 


covered the Decree, NO 0, Depart. Any; pes. mg Bos 
cree ; the Plaintiff in the Appeal ſhall be reſtored to the Mo- 
ney, | 
Secus if the Defendant had delayed the Appeal, and willi 

7, flood by, whilſt the Executor paid away this Money to 

| 8 Creditors 2 _ 2 be drawing the Executor 
into a Snare; but nothing is Kind appearing in the pre- 
lent Caſe, affirm the Decree, * Hel = 


Baſſett 


9 


ö 


P 1 : ——ͤ— 


2 SJ 
| 


| 
| 


— 


Caſe 96. Baſſett verſus Clapham. 358 
8 —_ | | | | 1 
1 . makes a voluntary Settlement of his 
wy CET imſelf for Life, Remai to Truſtees to | 
Tages e ſupport contingent Remainders, Remainder to hi ft, e. Son 3 


reſerve in Tail ſucceſſively, Remainder to himſelf in Fee; and con- 
8 tracting Debts, afterwards makes a Conveyance of his 
Remainders Eſtate to other Truſtees for Payment of theſe Debts. 


in a volunta- 


ry Settlement, decreed to join in a Sale for Payment of Debts, 


= The Creditors bring a Bill, and (int a7) infiſt, that the 

= - h Truſtees for preſerving contingent Remainders ſhould join in 

= - . * the Sale to deſtroy the contingent Remainders; and this came 
on by Conſent before Sir Joſeph Fekyll, who took Time to con- 

ſider of it, alledging, that though in the Caſe of Sir Thomas 

(a) Tippen (a) Tippen, where Truſtees had joined in cutting off Remain- 

verſus eg. ders created by a voluntary Settlement, the Court, on a Bill 

£2 brought by a remote Relation, had refuſed to puniſh them, as 

1 5 diſtinguiſhing betwixt a voluntary Settlement, and one made 

on a valuable Conſideration; yet he had not known a Prece- 

dent, where the Court ever decreed the Truſtees to join in de- 

(3) Ante ſtroying the contingent Remainders; this _ (b) Re- 

129. Pye veel of the — for which they were at firſt inſtituted. 


verſus Gorge. | 


Poſt Elſe verſus Osborn ; & Manſel verſus 


But this Cauſe coming on in Auguft 1717, and a Precedent 
being ſhewn, where ſuch a was nced, his Ho- 
Nour decreed, that the Truſtees ſhould join to deſtroy the con- 
tingent Remainders, and be indemnified, it being at the Suit 
5 8 and for raiſing of Money for the N of 
ts. 5 | 
Note; Sir Thomas Tippen's Caſe was, where a Marriage, 300 
a Settlement was A a third Perſon, to che Uſe of the 33 
Huſband for ninety-nine Years, Remainder to Truſtees during 
the Life of the Huſband, to ſupport contingent | 301 
Remainder to the Wife for Life, Remainder to the firſt, &c. - 
Son of the Marriage, Remainder to the Heirs of the Body of 
the Huſband, Remainder to the right Heirs of the Huſband; 
there was no iſſue of the Marriage, and the Remainder in Fee 
being contingent, in regard the Limitation to the Huſband was 
for Years only, and the Eſtate not moving from the Huſband 
(for if it had, the Remainder limited to the Right Heirs 
the Huſband would have been the old Reverſion,) the Truſ- 
tees joined to deſtroy this contingent Remainder. 


1 1 ee 


And on this Caſe being cited, it was faid by the Maſter. of 
the Rolls, that if a Son had 


been afterwards born, it E 
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have Des ns RS ſe 
_ Heirs of the Huſband, r 
on 


within the Conſiderati the Settlement, and W 
Eu would not puniſh it as a Breach of Felt | 


360 Hayter, Heir of Ambroſe Pile, Plant; 5 Cale g7. 
Rod, r 4 the Roll, 


( Argument for the Plaintiff Hayter a Pauper.) 


Are Pil had a Wife Margaret, and being ſeifed in Fee 4. feifed in 
| of an Eſtate in Herefordſhire, by his * 2 of Demiſe r e 
dated 20 Auguſt 1670. demiſes Premiſſes to a Truſtee * 
William Abraball) his Executors and Adminiſtratots for ninety- for ninety- 
nine Vears, in Truſt for himſelf and his Wife Margaret for nine Years, 
their Lives and the Life of the Survivor, and after the Death in Truſt 

bf the Survivor, in Truſt for the Heirs of their two 
and in Default of ſuch Iflue, then in Truſt for the Hei rs 
Body of Ambroſe Pile the Huſband ; and in Default of 


Wl 
2757 


— 
4 
8 
* 


Iflue, is Ros for e of the Survivor of the Huſband 2 
Life of the 
and Wife. ' Survivor, 
N and after the 
Death of the 8 Ne Jn Tiuſt for the Heirs of their two Bodies ; and in Default of ſuch 
Iſſue, then in Truft for the Heirs of the Body of the Husband ; and in Default of ſuch 
Iſſue, in Truſt for the Heirs of the Survivor of the Huſband and Wife, Huſband and 
Wife have Iſſue a Son, and the Huſband dies, and then the Son dies in the Life of the Mo- 
ther without Iſſue, the Mother adminiſters to her Huſband and Son, and affigns this Term 

No Heir of the th - Decreed her Afﬀignee well intitled, and that the 


? 
1 
: 


of the Hyband = Anendan on te lee 


The Huſband and Wife have Iſſue one Son James Pile, the 
Huſband Ambroſe Pile dies; afterwards 

The Son James Pile dies in the Life of the Mother, being 
an Infant, and without Iflue, 

Margaret Pile. the Mother, having adminiſtred, as well to 


ber Hutband, as to her Son Term of ninety-nine 
Years to the Defendant Rod E 


361 The Queſtion is, ho is intitled to the Truſt of this Term þ 
Whether it is attendant on the Reverſion, and conſequently be- 
longs to the Plaintiff who is Heir at Law of this Ambroſe Pile, 
and is intitled to the Reverſion in Fee expectant on this Term; 
or whether the Defendant Red be intitled thereto, as A 
of of Mor aret the Wife, who appears. to have 
* Huſband, as her Son ? | 
TIS T 
Pil, as he is intitled to the Reverſion, ſo is he intitled to the 


Truſt of the Term, and that this Term, in — 
on the Reverſion. 1 - 
n 


39) 


4 


Ppp 


e 


** 
n 


Li 
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In ſpeaking to this Matter, I would beg leave to conſider, 
17, That this is not a Term in Groſs, but a Term created 
de novo, created: by him, who, at the fame Time, had the 
Inheritance, and conſequently diſtinguiſhable in Law from the 
Former. 

2d, That Equity favours that Conſtruction, by which 
Terms are looked upon as attendant on the Inheritance. 

zaly, That, in this Caſe, the Truſts declared touching this 
Term (excepting ſuch Truſts only as are void) are all deter- 
mined ; and that therefore this Term ſhall attend the Inheri- 
tance. | | 

4thly, That in this Caſe, the Words appointing the Re- 
mainder to the Heirs of the Body of the Huſband and Wife are 
good Words of Purchaſe, and not of Limitation, it being in 

aſe of a Truſt of a Term. 

And, in the laſt Place, I ſhall mention ſome Caſes, which, 362 
in my Apprehenfion, come up to the Principal Caſe, and in 
which Terms have been decreed to attend the Inheritance, 
I, Then I would obſerve, that the Law itſelf diſtinguiſhes 
betwixt a Term created de novo, and a Term in Groſs, 5 
In 10 Co. 87. (Leonard Love's Caſe,) and 1 Rol. Abridg. 

831. Pla. 2. it is adjudged, that if one ſeiſed in Fee of Land, 
deviſes it to J. S. and the Heirs Male of his Body for 500 

Years, though this Term ſhall $9 to the Executors and Ad- 
miniſtrators of J. S. and not deſcend to the Heirs Male of the 
Body of = yet when J. S. the Deviſee of the Term dies 
without Iſſue Male, the Term ſhall ceaſe, for the Benefit of 
the Teſtator's Heir at Law. | 

But the Law is plainly otherwiſe in Caſe of a Deviſe of a 
Term in Groſs; and therefore, in 1 Rol. Abridg. 83 1. Pla. 1. 
Leventhorp and Aſhbey, where A. poſſeſſed of a Term of 500 
Years, deviſes it to B. and the Heirs Male of his Body, here, 
though B. the Deviſee dies without Heirs Male of his Body, 
yet Bo Term ſhall continue in B,'s Executors, and ſhall not 
revert for the Benefit of the Teſtator's Executors, as in the for- 
mer Caſe, it will ceaſe for the Benefit of the Heir. So that it 
is plain, even the Law diſtinguiſhes betwixt a Term created de 
novo out of an Inheritance, (which is the preſent Caſe) and a 
Term in Groſs. 

I muſt admit, that in the principal Caſe, the Term itſelf for 
ninety-nine Vears is not determined, but is now in Being, it 
being an abſolute Term at the Time of its Creation. 

But what I rely upon, is, that though the Term itſelf is not 36 
determined, yet e Truſts declared touching it, are at an 
End; and that therefore the Term ſhall, in Equity, attend the 
Inheritance, which is the ſame Thing, with Regard to the equi- 
table Conſideration of it, as if the Term itſelf were determined, 
and conſequently that it belongs to the Plaintiff who has the 
Inheritance. 1 


JS> 
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In the dem Place Liwiulditake Nocken that 
the Conſtruction, whereby Terms for Years are 


as attendant on the Inheritance. 


The creating of theſe long Terms is a « 
of Fractions of Eſtates ; but when 
upon the Inheri- 
the Term to the Reverſion, and 


Inheritance, 
Equity conſtrues the Term to be 
tance, this is 


and a creating 


fivours 


of hs 


uniting 
reſtoring it to the Inheritance, from whence. it was before taken. 
And Reſtitutions are always favoured at Law. as well as in 


Pelle, conſtruing 


a Term to attend the Wie dendee, 


is an 


Interpretation in Favour of the Heir at Law; and an Heir both 


in Lew, and Equity, is 
{trator ; an Heir muſt 


of the Blood of the Anceſtor 


refetred to an Executor, of Admini- 


from 


whom he claims to inherit; nay, he muſt be of the whole 


Blood, for 


being of the half Blood will not ſerve his Turn; but 


an Executor, or Adminiſtrator, . 
but may chance to be a mere 


I ſhall only cite one Caſe in Law, "ind one in Equity, 


* 


Relation to this Matter, vis. that an Heir is preferred to an 


Executor. 


36 In 4 Levitiz 4. Holt verſus the Biſhop of Wincheſter, 
+, 1 this Caſe + 97 181 A 


An Incumbent of a Chu 


i: 


the Inhe- 


ritance of the Advowſon and dies, and the Diſpute being be- 


twixt the Heir and Executor, who ſhould preſent to the 


for the irony, that the Advowſon did 
not deſcend to the Heir, until after the Death of the Incum- 
the Death of the Anceſtor the Church be- 
this Means the Avoidance was ſevered from 
the Inheritance, and veſted in the Executor, as « Flower 


Church? 
It was 


bent; whereas 
came void. and 


fallen. 


But adjudged, in Favour of the Heir, that all was but as one 
Inſtant, and where thoſe two Titles concur in one Inſtant, the 


Heir ſhall be referred, as claiming under the Elder Right. 


. e w prefers an Heir to an Executor, 1 
is a Concurrence ae ight, ſo AÆgquita itur Legem, 
as every Day's Experien . dh in HE ton compel 


the Perſonal 3 out of 


theExecutor's or Adminiſtrator's 
Hands, in Aid of the real Eſtate, to exonerate and clear the 


An Heir is 


preferr'd to 
an Executor, 


latter; which is a plain Proof, that the Heir, in Equity, is (a) (a ) Vide 
more favoured than the Executor, or Adminiſtrator. 


in the next Place (and what I pretty 
— that the Truſts declared concerning this 
years (ſuch of them T mean as are not merely 


ed, and conſequently, when the 


Tru 


ante Lingen 
verſus Sow- 


ray & poſt Chaplin verſus Horner. 
much inſiſt on) it 


2 


ö 
g 


— — 
Ka 
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declared concerning this Term are all determined, the Tetm 


ſhall attend the Inheritance. rte 

It will, I preſume, be admitted, that if I am ſeiſed in Fee, 
and make a 3 for ninety-nine Vears, without any Conſide- 
ration, and continue in Poſſeſſion, and declare no Truſt con- 
cerning the Term, this Leaſe will be in Truſt for me and my 


Heirs, a Truſt attending upon the Reverſion and Inheritance. | 


And if this be ſo, where a long Term is created, and no 


Truſt declared, it brings me ſomewhat nearer the Principal 


Caſe, (viz.) If a Man ſeiſed in Fee, creates a Term for ninety- 
nine Years, and declares ſome Truſts of the Term, (viz.) in 
Truſt for himſelf for Life, and afterwards in Truſt for his Wife 
for Life, and there ſtops without declaring any further Truſts , 
it ſeems plain, and has been reſolved, in Equity, that after the 
Truſts that are declared, ſhall be expired, the Term ſhall, 
from thenceforth, be attendant on the Inheritance. 

This brings me to the very Caſe now before the Court, 
(viz.) that where a Man is ſeiſed in Fee, and creates a Term 
for ninety-nine Years, in Truſt for himſelf for Life, and after- 
wards to his Wife for Life, and afterwards upon ſeveral other 
Truſts, that are aeg void; theſe void Truſts, are as no 
Truſts, and it is 
to the Huſband and Wife for their Lives, no Truſts at all had 
been declared; for declaring a void Truſt, is declaring no 
Truſt. | 
Then I fay, that in the Principal Caſe all the Truſts declared 
by this Deed, expectant upon the Death of the Husband and 
Wife, are void, either by Accident, or elſe were origi- 
nally void even in their Creation; and for this Purpoſe I muſt 
beg leave juſt to repeat them. The Husband, who created 
this Term of ninety-nine Years, declares the Truſt thereof to 
be to himſelf and his Wife, for their Lives and the Life of 
the Survivor; this is good; and after the Death of the Sur- 
vivor, then in Truſt for the Heirs of the Bodies of the Huſband 
and Wife. | | | | 
Now this was a contingent Truſt, and would have been | 
if there had happened to be ſuch a Perſon, as was Heir of both 

the Bodies of Huſband and Wife: But then it muſt have been 
ſuch an Iſſue of both their Bodies, as ſhould have ſurvived 
them both, for Nemo eft heres viventis; but James Pile, the 

only Iſſue of the Marriage, dying after the Father, and in the 
Life-time of the Mother, he could not take as Heir of both 
their Bodies, and therefore this Limitation, which might by 
Paſſibility have been good, became by Accident, void. 

The next Limitation is in Default of ſuch Iſſue, (viz) in 
Default of Iſſue of the Bodies of the Huſband and Wife, then 
in Truſt for the Heirs of the Body of the Huſband Ambroſe 
Pile; but this is a void Limitation ; becauſe it is a Limitation 


365 


e ſame Thing as if, after the Truſts limited 


— 


566 


) 


67 


08 the Caſes of (c) Burchert and 


wo 


_—  — 
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of a Truſt of a Term, after a Failure of Iflue of the Bodies of 
the Huſband and Wife. 9 92 

That a Limitation over of a Truſt of a Term, after a Fai- 
lure of Iſſue, is void, is a Principle in Law. L | 

An Eſtate-tail is ſuch an Eſtate, as, in Notion of Law, 
may indure for ever; for which Reaſon at Common Law, 
before the Statute de donis, if a Man gave or deviſed Lands 
to another, and the Heirs of his Body, the Donor could limit 


no Remainder over; the Donor himſelf had but a (a) Poſſibi- (a) 1 Int. 


lity, which he could not limit over ; much leſs can a Truſt of a 22. 


Term bear ſuch a Limitation, 


This was admitted in the Duke of (5) Norfolt's Caſe, and (3) vide 
in Pollexfen's Reports, from fol. 24 to fol. 44. there are thir- Caſes in 
teen ſolemn Reſolutions, moſt” of them with the Aſſiſtance Chancery, 
of the Judges, and many of them ſtronger than -the princi- FRO 


pal Caſe, and in all of which it is ſolemnly decreed, that a 
Limitation of a Term, after a Failure of Iflue, is void. 

The next Limitation is, to the Heirs of the Survivor of 
the Huſband and Wife, (viz.) Ambroſe Pile and Margaret 
his Wife. . 

But this Limitation of the Truſt of the Term is ſtill 
more plainly void, it being expectant on the Determination 
of two Eſtates-tail ; this is one remote Poſſibility upon ano- 
ther, and therefore clearly void, ſo as to have no Appearance 
of a Doubt. ES 

From whence it is evident, that all the Truſts declared 
concerning this Term are determined. | 

I, The Truſts for the Huſband and Wife for their Lives, 
are determined by their Death. A 

The next Limitation to the Heirs of — Bodies was 
contingent, and proved to be void, becauſe happened to 
be ky of bo their Bodies; +1 

The ſubſequent Limitations were always and originally void, 
they being expectant on a Failure of Iſſue, and conſequent- 
ly there being no Truſt ſubſiſting that was declared touch- 
ing this Term, the fame ſhall attend the Inheritance out 
of which it was de novo created, 


As to what * ns; ng to object, that fince 


in the Houſe of Lords, it 
whether the Words [Hein 
and Wife] ſhould be taken in that ſtrict Senſe, ſo as to 
require the Huſband and Wife to be both dead, before there 
could be an Heir of their Bodies; I take it, neither of 
thoſe Caſes come up to this: In Burchett and Durdant's 
Caſe, the Deviſe was to the Heirs of the Body of F. S. 
now living, which Words [now living] deſcribed the Perſon, 
and ſhewed the Teſtator tv have meant no more, than an, 


Qqq Heir 


3. 


urdant, and that of Specot, (c) 1 Vent. 
as become Matter of Doubt, 33+ 
f the Bodies of the Huſband 
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in Default of ſuch Iſſue, to his own right Heirs; the Teſ- 
. - tator by the fame Will taking Notice, that his Aunt Eliaa- 


Court of Exchequer (except Baron Bury) held the eldeſt Son 
of Elizabeth Long ſhould take: 
This judgment was reverſed in Cam Scace, and that Re- 


(b) 2 Vern, 
43. 


that Elizabeth: Long was at that Time living, and in Default 


— — 
Heir apparent; but in the principal Caſe, there are no ſuch 
Words as [now living], nor any Words tantamount. 
As to the Caſe of Specot, (oftner called (42) Long and 
Beaumont, ) where a Deviſe was, (after ſeveral other prece- 
dent Limitations,) to A. for ninety-nine Vears, if he ſhould 
ſo long live, Remainder to the firſt and every other Son of 
A. in Tail Male, Remainder to the. Heirs Male of the Body of 
his (the Teſtator's) Aunt Eliz. Long lawfully begotten ; and 


beth Long was living, and giving her a Legacy; where the 


verſal reverſed in the ' Houſe of Lords; but the Reaſons of 
the Judgment which prevailed ſeemed to be, for that tho 
the Lands were deviſed to the Heirs Male of the Body of 
Elizabeth Long lawfully begotten, yet the Will took Notice, 


of ſuch Iſſue of Elizabeth Long, the Remainder was to go 
to the Teſtator's right Heirs, El 
As to the Objection which the Court made, that the Perſon 
ereating this Term de novo, had as abſolute a Power over the Truſt 
of the Term, as over the Term itſelf, and might ſever it from the 
Inheritance, and give it to the Wife; that muſt be admitted; but 
then it muſt be by proper Words, ſuch as are not here; the Truſt 
of the Term might, without Doubt, have been limited to the 
Huſband and Wife, and the Survivor, and the Executors and 
Adminiſtrators of the Survivor; or to the Huſband and Wife, 
and to the Executors and Adminiſtrators of the Wife; but, 
in this Caſe, nothing is limited to the Heirs of the Survivor, 
(who was the Wife, ) but in Default of Iſſue of the Marriage, 
and alſo in Default of Iſſue of the Body of the Huſband; and 
this Limitation is. void. 
- The next Thing I would beg Leave to conſider is, whe- 
ther, when a Truſt of a Term is limited to the Huſband and 
Wife for their Lives, Remainder to the Heirs of their two 
Bodies, the Words [Heirs of' their two Bodies] are Words of 
„ re ſo void in caſe of a Truſt of a Term; or 
whether are not by of + * perſone, 
- And I aprons, Kat th ew of he lies ſhall take 
y Way of tro . 
admit the Cale ef Paal and Spooner (b) was, that the 
Father ſſed of a Term affigned it over to Truftees, in 
Truſt for his Son for Life, Remainder to his Son's Wife for 
Life; Remainder in Truſt for the Heirs of the Body of his 
Son's Wife by the Son; this Caſe came on firſt” before Lord 
Chancellor Feferey's, and he decreed the Remainder to ti 
| Heirs of the Body to be void, and that the whole veſted 
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de Wie mee bend oe go wer Ec 
Adminiſtrators. 

- Afterwards it came before the Lords (4) (c) 2 Vern. 
and they reverſed the Lord Jefferey's Decree; it went at 195. 
into the Houſe of Lords, who affirmed the Decree of Rever- 

ſal, and held the Remainder limited in Truſt for the Heirs 


of the Body of the Wife, to be good, by Way of Deſcrip- 
tion of the Perſon, 

But I apprehend, the Reaſon of that Reſolution was, not, 
as was hinted by the Court, for that this was within the E- 
quity of the Statute of H. 7. made againſt Jointreſſes diſ- 
continuing, or barring Eſtates limited to them ex Pane 
viri, or of his Anceſtors : 

For ſurely, the Statute of H. 7; extends only to Freehold 
Eſtates ; it was made to prevent the Jointreſs from diſconti- 
nuing the Eſtate ſettled upon her, or the Remainders limited 
thereupon ; but a Tenant for Yeats could not make any Diſ- 
continuance. The Statute of H. 7. was made to prevent 
Jointreſſes from levying Fines, or fulferin Common Reco- 
veries for the barring of the Tue; or the Remainder ; but a 
Tenant for Years could never levy a Fine, or ſuffer a Com- 
mon Recovery, and therefore a Term for Years could not be 
within that Statute. And tho' this Caſe of Peacock and Spoo- 


ner was ſo much agitated, and fo often ſpoke to, te gra 
eſt Counſel of that Age, yet none of them, Sad 


Account I have of the Caſe, ever made uſe of it as * 
ment to ſupport the Remainder limited to the Heirs of the 


Body of the Wife by the Huſband, that this was good within 
the Equity of the Statute of H. 7. 


But the ſubſtantial Reaſon ſeemed to be, that where the Truſt 
of a Term is limited to the Huſband and Wife for their Lives, Re- 
mainder in Truſt for the „ We 988 of the Wife by the 
Huſband, this is good of Deſcriptio perſone ; and the 
ſame Thing, as if the Ae Toaſt the Term, after the Death of the 
Huſband and Wife, had been limited to ſuch Perſon as ſhould - 
be the Heir of the Body of the Wife, by the Huſband. 
If the Remainder had been ſo limited, and in thoſe Words, it 


would ſurel kw hex? gd and it being 1 Truſt, 
where the Intention of the Parti 


arties is e Equity will con- 
ſtrue it, as if the Limitation had been expreſſed in ſuch Words. 


I admit, in Caſe of a Freehold (a) Eſtate the Rule is, () 1 Inſt. 
that if the Eſtate be limited to the Anceſtor for his Life, 1 
with an immediate, or mediate Remainder to the Heirs of the . 
Body of the Tenant for Life, theſe are Words of Limitation: Caſe; poſt 

But in that very Caſe put, if the firft Limitation be to the Goodright 
Anceſtor for ninety-nine Years, if he fo long live, Remainder verſus 
to Truſtees during his Life, Remainder to the Heirs of his rl. 
Body ; now theſe Words are not Words of Limitation but of 

; and this is more like the principal Caſe. Rade 
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(a) 2 Vern. 
62. 
reced. in 


Chan. 96. 


leaving Iſſue, and then the Wife died, and the Queſtion being 


(b) 2 Vern, 
668. 
Ante 132. 


and Spooner in the Houſe of Lords had ſettled this Point. 


Trevor Maſter of the Rolls, where it was decreed to be a good 


And now, admitting for Argument-ſake, that the Truſt of 
this Term, created de novo by the Huſband that had the Fee, had 


-  Befides,' in the Caſe of a Limitation of a Truſt of a Term 
to A. for Life, Remainder to the Heirs of his Body, in re- 
ard a Term, or Truſt of a Term, cannot deſcend to the 
Ficirs of his Body, the Words _= of his Body] are as fos 
reign, and as far from being Words of Limitation, as if the 
Remainder of the Truſt of the Term had been limited to the 
Heirs of the Body of any Stranger, or third Perſon, and that 
ſurely had been good. 
Subſequent to the Caſe of Peacock and Spooner, viz. in Trin, 
Term. 1699. in Lord Sommers's Time, there was the Caſe of 372 
Dafforne verſus Goodman (a), where one Bolt, 22 of a 
Term of ninety- nine Years, aſſigned it in Truſt for himſelf for 
Life, Remainder, as to one Moiety, in Truſt for his Wife 
for Life, Remainder as to that Moiety in Truſt for the Heirs 
of the Body of the Wife by him begotten ; the Huſband: died 


— 


betwixt the Heir of the Body and the Adminiſtrator of the Wife, 
Lord Chancellor Sommers decreed in Favour of the Heir of the 
Body of the Wife, and that this Remainder was a good Deſcrip- 
tion of the Perſon; and obſerved, that the Decree of Peacock 


_ I muſt agree, that after this, in the Caſeof Webb and ebb (b), 
where a Truſt of a Term was limited to the Huſband for Life, 
Remainder to the Wife for Life, Remainder to the Heirs of the 
Bodies of the Huſband and Wife, this Point came before dir Jobn 


Limitation ;- after which it came before Lord Harcourt, who 
held it an ill one; and then the Diſtinction was firſt made; 
that if the Limitation of the Remainder had been to the Heirs 
of the Body of the Wife, according to Peacock and Spooner's 
Caſe, it had been good within the Equity of the Statute of 
H. 7. but before, or ſince that Time, I never heard of that 
Diſtinction; and as to the Weight thereof, I ſubmit it to the 
Court on what I have ſaid. 


been by Way of Words of Limitation, to the Huſband and Wite, 
and to the Heirs of the Body of the Huſband by the Wife: 
I ſubmit it whether, even in his Caſe, if the Inheritance 
deſcends to the Heirs of the Body, the Term will not attend 
upon it, | 2 
| ON if once attendant onthe Inheritance, it muſtbe alwaysſo. 
The Intent of the Party appears to be, that the Truſt of the 
Term ſhould deſcend ; and it is not a naked Term, but there 
is an Inheritance which may ſupport the Deſcent of it ; there 
is, I believe, no Reſolution againſt it, and therefore I take it 
that, in Favour of the Heir, the Truſt of the Term ſhall ra- 
ther go with the Inheritance to the Heirs of the Body of the 
Huſband, than part from the Inheritance and go to the — 
ecu 


* - - 


bas. * - 
7 
” * LE E 7. 
SI 
* * 
- 
- * - * 


8 2 —_ 7 


9. ST; I... — 
5 0 a 
. * 7a. | I 717. 


e 
they are wings en ſome of them (as I take it) ſtronger 


- 
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a Man ſeiſed in Fee of Lands, raiſes 
ment of his Debts, without ſaying, 
the Term ſhall 
ty of Courſe ſays, that after the Debts 
. 
174 Now in Caſe, are at 
gene Trafte being all dead. 


Therefore, pari ratione, the Term ſhall attend 


1 
Ar 


. 
4 ; 
au 
147 


who was to have the Portion 
Court has declared the Term i 
If a Man has a Term for Years to him by way 
Mortgage in his own Name, and afterwards purchaſes the 
heritance of the Premiſſes in a Truſtee's Name, it has 
decreed, that the Term ſhould attend the CO, 


heritance z- nay, and (which is 2 
ſhould 


; 
: 
Ts g 


1 ﬀ 


go from his Heirs, and to his Executors. 3 Nao 2 

I ſhall only add one Caſe more, which is that of (a) Beft () 2 Vem. 

verſus Stamford, it was in November 1705. before Lord Keep- pe "IEG 4 

er Cowper, and is in Serjeant Salkeld's Rep. 154. A Feme Sole Chan. gaa. | 

ſeiſed in Fee, on her Marriage with A. made a Leaſe to. Truſ- | 4 
tees for 100 Years, in Truſt for her Huſband A. for his Life, 

575 Remainder in Truſt for herſelf for Life, Remainder in Truſt : I 
for the Children of the Marriage; and for want of ſuch Iſſue, 7 _ 
in Truſt for the Wife, her Executors and Adminiſtrators, (which | | 
bears a pretty near Reſemblance to the principal Caſe;) the in 
Huſband died, - and there . - | I 
| Rrr | 
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Reſolutio 


Curiæ. 


Caſe 98. 


Lord Chan- 
celler Cow- 


per. 


Coſts not 


always to 
follow the 
Event of 
the Cauſe ; 
as where 


— 
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n e e e and died; and this ſecond 
Huſband, as Adminiſtrator to the Wife, ſued in Equiy os 
this Term ; but decreed by Lord , In this 

the Truſt of the Term being at an End, it ſhould attend the 
Inheritance, and ſhould not be for the Benefit of the ſecond 
Huſband, tho' exprefly limited e Wife's 228 


and Adminiſtrators ; which is ſtronger 
Thus have I humbly laid this poor e 


Honour. 
And upon the whole Matter, 


As this is a Term created ea by un who a chan 


Time had the Inheritance; | 
As the' Heir is — din the Executor; 


As the Conſtruction of making Terms attendant en de In- : 


heritance has prevailed in Equity ; 
As all the Truſts declared concerning this Term, that are 


not void at Low, are determined by the Death of ol en " 


Ns cooks wats Ke Cited, all of them cows 
up to the Caſe, and ſome go beyond it 

Therefore I hope, for theſe Reaſons, the Term of "Roh 
nine-years, in the principal Caſe, ſhall attend the Inheritance, 
and conſequently that this Pauper, Who is. Heir at Law to 
this Inheritance, ſhall be intitled to the Truſt, of the Term. 
But afterwards the Maſter of the Rolls, on Conſideration of 
this Caſe, decreed the Title to belong to the Aſſignee of Mar- 
garet Pile the Wife, and that this” Term ſhould not be at- 
tendant on the Inheritance ; for that the Party, who raiſed this 
Term, and had Pawer to ſever it from the Inheritance, ſhew- 
ed his Intention ſo to do, by limiting the Truſt to che Sur- 
vivor of him and his Wife, and the Heirs of the Survivor, 
which, tho' it was a void Limitation, yet ſufficed to ſhew his 
Intent to ſever ſuch Term on the Reverſion. 


Attorney General /at the Relation of the 


_ Overſeers of Ifington) verſus the Tm 


ers Company. 


Nformation to ſettle a Charity given by Lady Owen many 
Years ſince, whereby ſhe deviſed divers ge to the De- 
fendahts the Brewers Company, in Truſt to pay certain An- 
nuities thereout to the Poor of Iington; fince which, the 
Lands being improved, the Information was for an Account 


though Mo- of this Charity. 


ney was 


found due to the Defendant upon Account, yet it appearing to be much lefs than had been 
claimed by the Defendant's Anſwer, in that Caſe the Defendant was allowed no Coſts. 


The 
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The Brewers Company inſiſt by their Anſwer, that there is 
8001, due to them from the Charity; but that, however, they 
bavye not ſtopped the Payment to the Poor, and are willing the 

improved Rents ſhall be applied for the Benefit of the Cha- 


© 


renn 


_— 


Charity, and of the Debt thence to the Company. 
The Maſter rts but 180 J. due from the Charity to the 
Company, and Intereſt and Coſts | 


180], from the Time of confirming the Report, and not be- Tims of Go 
fore; for that until then, it was no liquidated Sum. rage 


where the Debt is not before liquidated, | 


But as to Coſts, the Defendants the Company to have none, 
though the Ballance was in their Favour uch as they 
would have overcharged the ity ſix hundred and twenty 
Pounds; and the Plaintiffs to have their Coſts; for that they 
had been ſerviceable to the Charity, cla them of the ſix 
— TRI Na O00 wi was claimed againſt 
The Intereſt and the Plaintiffs Coſts to be paid out of the 
improved Rents of the Charity, | | 

1 , i 
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e oy Perot} 4511 2 Tt 3 231 — 92 = 10 ; 
* N R. Harbord had four Daughters, (uiz.) the Counteſs of 
Feme Co- Kingſten, Lady Ay req Hatcher, and 

, given 


ffeſſed . i FRET 
kt "eG and after. having deviſed : his 


A, ak pelo! Hi ang fs RE 


her Huſband died, 

Adminiſters . 
and makes a voluntary Aſſignment, this is an Alteration of the Property. So if the Huſband 
had ſurvived, and then had died without altering it, or ſo much as adminiſtring to his Wile. 


| _ The Counteſs of Kingſton died inteſtate, and the Lord Or- 
ford adminiſtred to her, and Mr. Hatcher the Huſband of one 
of the Daughters, aſſigned over all that Share of the perſonal 
Eſtate which came to his Wife, the Death of the Coun- 
teſs, (and which conſiſted of Choſes in Action,) unto Mr. 
Richard Snow; Grace Hatcher afterwards died, and Mr, Hatch- 


er, having married again, died inteſtate, and his ſecond Wife 


having adminiſtred to him, and having alſo gained Adminiſtra- 
tion in the Spiritual Court to Grace Hatcher de Bonis non ad- 
miniſtred by her Huſband : 1 N 
The Queſtion was, who had a Right to Mrs, Grace Hatch- 
er's Share of the Counteſs of King/ton's perſonal Eſtate? 
It was infiſted for the ſurviving Daughters of Mr. Harbord, 
that Mrs. Hatcher's Share of Lady Ning ſton's ee. Eſtate, 
was but a Choſe in Action, and that though a Right to a third 


Part of it veſted in Grace Hatcher, yet the Huſband's — 4 
ment of it being only voluntary, was not to be in 


Equity. Secus if the Aſſignment had been for — 
h | | 

That a voluntary Aſſignment by Mr. Hatcher would not 
have bound. Mrs. Hatcher, if ſhe had ſurvived, - and by the 
or. e ſhould not bind her Repreſentatives, now ſhe 
was 4 | 8 


. DAE * Nay, 


319 


19 


380 


381 


only in Caſes where he has . veſted in 
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Nay, That this Aſſignment to Snow by the Huſband was 


worſe than volu 


by his ſecond Wife who now made a Title to it; and there- 
fore ſuch an Aſſignment, as ſhe herſelf who would take Ad- 
2 3 ought not to prevail. 
* if the Aſſignment was out of the Caſe, che Hul- 
band Hatcher, upon the Death of his Wife, had not (as Huſ- 
band, and ſurvivin his Wife) the leaſt Right veſted in him, 
to any of his Wife's Choſes in Action, but muſt take out 
Adrniniſtration 10 his Wife, and after he ſhould have done ſo, 
the Letters of Adminiſtration would give him nothing, but 
only a Power of altering the Pr „ which Power if not 
made uſe of, it then would be as if he had never had it. 
That the Statute of Diſtribution would not better the Huſ- 
— Title in this Caſe; ſince the Clauſe in the Statute of 


— 2 *. ect. „ 
— Right to 
his Wife's perſonal Eſtate, bi. frm df 


here he had not: So that it was the ſame Caſe, as if the Sta- 
tute of Diſtribution had never been made ; or as if this Caſe 
had ha ned before that Statute. Conſequently, after the 
| Death without altering the Property, then the 
Choſes in Action of the Wife, not adminiſtred by the Huſ- 
band, did fall within the Statute of Diftribution, and became 
diviſible amongſt the next of Kin of Grace the Inteſtate, the 
Wife of Hate 
Neither was it material that the Defendant, the ſecond Wite 
of Hatcher, had gained Adminiſtration de bout non, Vc. of 
Grace the firſt Wife, for ſtill ſhe was but a Hand to receive 
the Mo ſubje& to Diſtribution according to the Statute. 
Tord Chancellor : The Huſband's” Title at Law to the per- 
ſonal Eſtate of the Wife is favoured ; even a Term which is 
a Chattel real, ſhall go to the Huſband a ſurviving his Wife; 
and as to all the perſonal are his by the Inter- 
marriage, Tho' the Huſband adminiſtring kn eters br 
lable to pay her Debts, yore ied tothe define 

will go to his Repreſentatives ; and as to this Aſſigninent, 
notwi it was voluntary, I cannot but think it did 


bind the P n and De- 
lou, before the a ban n recover Es- 


in but the Delays of Suits t not to turn 

tw is ehe an he Dat of St ah 10m 
te of Frauds, the Exception does not confine it to the Life 

of the Huſband, or to the Circumſtance of his having reduced 
any Part of the Wife's gn Eſtate into Poſſeſſion, but 


her Relations after her Death. 
811 80 


ntary, it being fraudulent, and faid to be ſo 


(a) I Inſt, 
10 b. 357- 


(b) Vide 
poſt Earl of 
Thomond 


verſus Earl 
of Suffolk. 


provides, that no Part of her Eſtate ſhall be diſtributable a- 
* 
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80 that it ſeems reaſonable the ment ſhould SAL 


| to alter the Property; beſides, that it is the very Ground of 


the Difference, that Choſes in Action are i in Equity, 
tho' not at Law ; and this Matter ſeems to id- 
ed by the Spiritual Court in Favour of the Husband and his 
Repreſentatives, by that Court's granting - Adminiſtration ge 
Bonis non of Grace Hatcher to the next of Kin of the Husband : 
Wherefore 

Decree the Benefit of Grace Hatcher's Share of her deceaſ- 
ed Siſter's perſonal Eſtate to the Adminiſtratrix of Hatcher 


the Husband. 


(a) "wg 


27 Nov. 


(a) Includes. 


Sce the Caſe of Cart and Rees in Michaelmas (a) Term 
1718. where this ſtronger Caſe happened, (2 A Wife 
died poſſeſſed of Choſes in Action, and tithe: Husband ſurvived, 


and died without taking out Letters of Adminiſtration to his 


Wife, after which, the next of Kin of the Wife adminiſtred 
to her, and Lord Parker held, that the Adminiſtrator to the 
Wife was but a Truſtee for the Executor of the Husband, 
the Right to the Wife's Choſes in Action being, by the Sta- 
tute of Diſtribution, veſted in the Husband, as next of Kin 
to the Wife; and whereas there is a Proviſo in 29 Car. 2. ſay- 
„that the Statute of Diſtribution - ſhall not extend to 


Eftates of Feme Coverts that die inteſtate, but that their 


Husbands may have Adminiſtration of their perſonal Eſtate, 
as before the making the Act: N 

His Lordſhip ſaid, this Clauſe was made in Favour of the 
Husband, and not to his Prejudice; ſo that it was intended by 
the Parliament, that the uaband ſhould be within the Sta- 
tute of Diſtribution, ſo as to take the Wife's Choſes in Acti- 
on, as to his Benefit, but ſhould not be within the ſame, as 
to his Prejudice; and that this was not a new Point, but had 
been ſettled, and upon very good Reaſon; for were the Con- 


ſtruction to be otherwiſe, ora" of the Wife inteſtate, 


would be in a worſe Caſe than the next of Kin, though ever 
ſo remote, which was not the Intent of the Statute. 
And there Mr. Vernon cited this Caſe of Lady thongs, | 
wherein he ſaid Lord Cowper's s Opinion was the ſame with 
Lord Parker's, (viz.) that the Wife's Choſes in Action did 
veſt in the Husband by the Statute of Diſtribution ; ſo that 
ſince this Reſolution, the Right of Adminiſtration (a) follows 
the Right to the Eſtate, and ought, in Caſe of the Husband's 
Death after the Wife, to be granted to the next of Kin to 
the Husband, in the ſame Manner, as it is granted to a re- 


ſiduary Legatee. 
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Jacobſon & al verſus Williams. Cite 100. 
AER Wallinger by his Will left to his Niece El- aler Cow- 

© zabeth Tayleur 2 tooo l. payable after the Death = 4 
of the Teſtator's Wife, and at his ſaid Niece's Age of twenty Caſcs in 


Years, if ſhe ſhould live ſo long. Ee. . 


relating to this Caſe in the Caſe of Richmond verſus Tayleur poſt. Huſband before he hath 


383 


84 


received the Wife's Fortune becomes a Bankrupt, the Aſſignees ſhall not receive it, without 
making ſome Proviſion for the Wife. 


The Niece married J. S. without the or Con- 
ſent of her Father, J. S. being at that Time much in Debt by 
Judgment, and otherwiſe, and having gained the young Gen- 
tlewoman's Conſent by bribing her Maid-Servant; the Niece 
was about eighteen Years of Age. © 

Soon after the Marriage, J. S. became a Bankrupt, and the 
Commiſſioners of Bankruptcy aſſigned over all the Eſtate and 
Effects of the Bankrupt to the Plaintiffs, in Truſt for the 
Creditors, who brought their Bill for this Legacy, the Teſta- 
tor's Widow being dead, and the Niece being above twenty 
Years old, and conſequently the due; and the Bank- 
.rupt had two Children by his Wife then living. ws 

This Cauſe coming on before Baron Price, in the Abſen 
of the Lord Chancellor, the Baron, in d to Creditors, did 
decree the Legacy and Intereſt to be paid to the Plaintiffs. - 

But upon an Appeal from that Decree to the Lord Chancel- 
lor, his ip declared, that foraſmuch as the Plaintiffs the 
Aſſignees in the Commiſſion claimed under the Bankrupt, they k 
__ not to be in a better (a) Caſe than the Bankrupt him- 2 
and ſince, if he had brought à Bill for this Legacy, the - 
Court would not have allowed it him, without obliging him, * 
at the ſame Time, to make ſome Proviſion for the Wife and 
Children; ſo for the ſame Reaſon, when theſe claiming under 
the Bankrupt, and who muſt be exactly in the ſame Caſe as he 
himſelf would have been in, came for Equity, they ought to 
do Equity, which would be to provide for the Wife and Chil- 
dren of the Bankrupt, from whom derived their Claim. 

But with regard to the Intereſt of wary eee 
rupt commonly was allowed to receive that, ſo the Aſſignees 
ought to receive the ſame during the Bankrupt's Life. Alſo, 
if the Bankrupt's Wife ſhould die without Iſſue, then the Bank- 
rupt would have been allowed to receive the whole Money ; 
and therefore, in ſuch Caſe, the Aſſignees ſhould be allowed to 
receive it alſo, | 

As to the Objection, that the Aſſignment was made by the 
Commiſſioners any Right to the Legacy veſted in the 
Wife, (viz.) before ſhe was twenty, ſo that at that Time the 
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9 this Caſe 


Poſſibility of 


longing to A 


— err rr tern erm 


was not veſted, and, by Poſſibility, might never veſt, 
foraſmuch as ſhie might have died before twenty; 
Tord Chancellor aid, that was not to be 6 much ; 
becauſe the Commiſſioners might ſupply it * a new 
Aſſignment, tho (it was true) ſuch new Aſſignment would 
not help this Bill, ſo as to intitle the Plaintiffs to any Dectet 
reon. 
That he took it for granted, there -were no Precedents in 
this Caſe, there being none cited on either Side, and there- 
fore the Court was at 2 to judge upon the Reaſon of the 


Thing; but however, ge having . a contrary. Opini- 
on, he would take ng to conſider of it, as 


And on the Cauſe's coming on again, Mr. Vernon, for the 
- Defendant, cited the Caſe of Taylor and (a) Wheeler, where A. 
mortgaged a Copyhold for a — Sum of Money, but 

e Conveyance was defective for want of a Surrender being 
preſented in Time, after which A. became a Bankrupt, and 
the Court the Mortgagee — 7 
Aſſignees under the Commiſſion, which to be an 
Argument, that the Creditors or Aſſignees of the Gnade 
are not to be regarded as Purchaſers. 

It was moreover obſerved to the Court, that the Bankrupt 
had, in this Caſe, gained his Certificate, and was diſcharged, and 
that the Aſſignment made to the Complainants being before the 
Legacy was veſted, if they could not now ſupply the Aſſign- 
ment by making a new one, the Conſequence was, that the 
was Den veſted in the Bankrupt. 

But the Lord-Chancellor replied, that this not appearing in 
the Pleadings he could take no Notice of it. 

Nevertheleſs, at another Day, the Fact being made to 1 
pear by a Petition, with the ertificate of the Commiſſioners, 
and the Allowance of the Lord Chancellor Harcourt annexed, 
the Court ſaid, it was clear, the Commiſſioners could not 
aſſign this Poffibility of Right which the Bankrupt had to the 
Portion, and conſequently the Aſſignees being Plaintiffs in the 
Bill, and inti 4. under this 3 and this 
Alignment being void, with _ to (% Poſſibility, 


But the Reaſon given above, via. becauſe the Bankrupt the Huſband 
wy not have come at his Wife 's Portion without the Aſſiſtance of a Lou 


ſince a Fele or contingent 
ES Thus in the Caſe of 12 verſus Villas on, firſt heard at 


whom, viz. ont 
hom after 42 * It his Cenifcate allowed, and then J ed. che 
that this Share of the Money, which on Fs. Death belonged to B. 


r 


1 
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therefore the Bill muſt be diſmiſſed, but without Coſts, be- 
cauſe the Plaintiffs were Creditors. 
Afterwards in Trin. Term 1718. the Wife of 1.81 by her Commiſ- 
next Friend, having brought a Bill ſetting forth her being ſe- ſtoner of 
duced into this Marriage, and the Huſband's Bankruptcy, to- anan ple 
with the Certificate e an Affign- 
oney might be put out for her ſeparate Uſe for her Life, and ment of d 
afterwards for her Children; to which the Huſband putting Bankrupt's 
in his Anſwer, and declaring himſelf ſenfible of his having in- ;ferwards 
jured his Wife, in Manner as above, ſubmitted to what was give 
defired by the Bill, only he prayed the Arrears of Intereſt. 8 krupt his 


On the other Hand, the Aſſignees oppoſed the Bill, inſiſting, 

that the Commiſſioners might {till a new Aſſignment of 
this, which was now, and not before, veſted. 
But by Lord Chancellor Parker : The Commiſſioners have 
executed their Power, and the Debts, which the Huſband the 
Bankrupt owed to the Creditors before the Bankruptcy, are 
now extinct by Act of Parliament, and this Portion is as a new 
acquired Eftate by the Husband, in Right of his Wife. 

Wherefore, ſince the Husband agrees to this Prayer of the 
Wife's Bill, (which is but a reaſonable Reparation for the 
Wrong he has done her,) , 

Decree the Husband the Arrears of Intereſt, deducting the 
Coſts, and let the Legacy be laid out in a Purchaſe ; and in 
the mean Time, let the Wife have the Intereſt for her ſe- 
parate Uſe, Cc. By which Means the whole Legacy was 
ſaved to the Wife and to her Separate Uſe. 


Caſe 101, 
Elſe verſus Osborn. 0; _ 


cellor Cow- 


. per. 
Makes a Settlement to the Uſe of himſelf for ninety- ,y 
4 (if he ſo long live,) Remainder to Truſtees , © 88 
and their Heirs during his Life, &c. Remainder to the Uſe of the Use of 
the Heirs of his Body, Remainder to himſelf in Fee; A. himſelf for 
Years, if he ſhould ſo long live, Remainder to Truſtees during his Life, &c. — 
the Han of his Body, Remainder u. i Fe! 4 has ee l nnd & d the Truſtees 
and the eldeſt Son join in > Forge Þ Feoffment, and the eldeſt dies without Iſſue ; the 


ſecond Son, during the Life of the Father, has no Pretence to ſet aſide the Mortgage ; tho 
this ſeems a of Truſt in the Truſtees. 1 | ; 


paid to the Commiſſioners ; for that not only the latter Statutes P 
krupts, mention the Word ¶ Poſſibility;] but alſo, becauſe the 13 Els. 1 
cap. 7. ſect. 2. impowers the Commiſſioners to afign all that the Bankrupt a 
might depart with, and here B. in the Life-time of A. might have releaſed 
this contingent Intereſt. Beſides, the 21 — 1. cap, 19. enadts, that the 
Statutes relating to Bankrupts ſhall be in the moſt beneficial Mah- 
ner for Creditors, : 
Ttt has 


—— — 
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has two Sons, and A. and the Truſtees, and the eldeſt Son 
when of Age, join in a Feoffment and Fine to B. in Fee, as 
a Security for ſo much Money ; the eldeſt Son dies without 
Iſſue, and the ſecond Son brings a Bill to ſet aſide this Mort- 


then Chancellor : This is PR a contingent Remainder, 
being limited to the Heirs of the Body of A. who can have 
no Heir during his Life; for Nemo eft heres viventis; and it 
is as plain, that this Feoffment does at Law d the con- 
tingent Remainder, in regard the Truſtees, who had the Free- 
hold, Joined. But it may be here a Queſtion, whether this 
be a Breach of Truſt in the Truſtees ? 
It is true, if the eldeſt Son joins in a Feoffment, where the 
Remainder in Tail is limited to the eldeſt Son, it prevents any 
Breach of Truſt in the Truſtees; but here the Limitation be- 
ing to the Heirs of the Body of 4, who cannot have an Heir 
of his Body during his own Life, therefore the joining of the 
eldeſt Son is not, in this Caſe, ſo material, or 
And yet it ſeems hard, when the Heir apparent joins, in a 
Caſe where it would be no Breach of Truſt if the Limitation 
were to the eldeſt Son, that it ſhould be a Breach of Truſt, 
in reſpect of the Limitation to the Heir. key; h 
However, the Meaning of the Limitation, in the principal 
Caſe, is, to carry the Settlement as far as may be, and | beyond 
the Limitation to the firſt Son, ahd the Truſtees appointed to 
preſerve the contingent Remainders, ought not to join in de- 
(a)Videante ſtroying theſe Remainders, which is acting the (a Reverſe 


the Caſes of of their Truſt. 
Pye verſus 


Gorge, Baſſet verſus Clapham, & poſt Manſell verſus Manſell. 


But after all, as to the preſent Bill, it is clear, the ſecond 
Son, tho' he has ſurvived the eldeſt, yet has no Right to 
bring it in the Father's Life-time ; for he neither is, nor poſ- 
fibly ever will be, the Heir of his Father, unleſs he ſurvives 
his Father, which is uncertain, 


Caſe 102. Plume verſus Beale. 

Lord Chan- | 

cer Cow- «A Bill was brought by the Executor of Doctor Plume, to 
9 be relieved againſt a Legacy of 100 J. claimed by the 
Executor Defendant Beale, as given by the Will of Doctor Plume. 


roves A : 
Wil of a perſonal Eſtate, wherein one of the * Op is ſorged, the Executor has no Re- 
medy in Equity, but ought to have proved the Will, with a ſpecial Reſervation as to that 


The Defendant Beale was no Relation to the Doctor, nor 
Had done him any Service, ſaving that now and then ſhe had, 
during his Illneſs, brought him ſome few flight Cordials 1n 
Return for which, the Doctor had ordered her a Piece of 2 

* 


389 


lnfancy, be prejudicial to his Heir. 


A. 
8 
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This 100 J. Legacy was interlined in the Will by a diffe- 


rent Hand, and ſuppoſed to have been done by the Defendant 
herſelf, when ſhe was left in the Room alone with the Corps, 


in which Room the Will was left. 

But foraſmuch, as the Will was proved by the Plalntiff the 
Executor in a proper Court, that had a proper (a) Juriſdiction, 
( relating only to a ,) and more eſpecially, 


or that the Executor might have proved the Will in the Spi- 2; 


ritual Court, with a particular Reſervation as to this ; 
the Court ſaid, his Remedy: muſt be there, and dime d 
Bill with Caſts. | FS 


Seeley verſus Jago. 


NR did that 1000 L ſhould be Mid ont in = Prrchebo 


of Lands in Fee, to be ſettled upon A. B. and C. and 


their Heirs, equally to be divided; A. dies leaving an Infant 


Heir; and B. and C. together with the Infant Heir, bring a 
Bill for this 1000 J. FO | 


Fee for the Benefit of A. B. and C. and their Heirs, 


an Infant Heir ; B. and C. may have their Share paid in 
not, | : 


Lord Chancelhby : The Money being directed to be laid out 
in Lands for A. B. and C. equally, (which makes them Tenants 
in Common, ) and B. and C. electing to have their two Thirds 
in Money, let 1 for it is in vain to lay out 
this Money in Land for B. and C. when the next Moment 


they may turn it into Money, and Equity, like Nature, will 
do nothing in (a) vain. TE | n 


(a) 2 Vern, 
8, 77. 

nte 
Twaites ver- 


ſus Smith, 
& poſt Ste- 


phenton ver- 


ſus Gardiner, 


Caſe 103. 
Lord Chan- 
cellor Cow- 
per. 
One deviſes 
1000 J. to be 
laid out in 
a Purchaſe 
of Lands in 


to be divided 4. dies leaving 
Money, but the Infant can- 


(a) Ante 


Benſon ver- 


ſus Benſon ; poſt Short verſus Wood. 


But as to the Share of the Infant, that muſt be brought be- 
fore the Maſter, and put out for the Benefit of the Infant, who, 
by reaſon of his Infancy, is incapable of making an Election. 
Beſides, that ſuch Election might, were he to die during his 


DE 


\ 


* 
* | 


D E. 
Term. S. Hillarii, 
* 


—ę—ũ— — 


Caſe 104. Starkey verſus Brooks. 

Lord Chan- © 585 | 

cellor Cow- | | 

per. HILIP Starkey, being ſeiſed in Fee, deviſes his Lands to 
One deviſes two Gentlemen of his Acquaintance, (but who were not 


Lands to his Of Kin to him,) and their Heirs, in Truſt to be ſold by them, 
Executors, or the Survivor of them, for the beſt Price, and with the Mo- 


| who. me ney to pay bis Debts, Legacies and Funerals, ſo far as the 


to ſell for fame will extend, and, among other Legacies, he gives 40 J. to 
the beſt Jane Stiles, and 10 l. to Elizabeth Stiles, (who were his Cou- 


Price, and fins and Coheirs,) and makes the two Deviſees Executors, giv- | 


Webs, ing 100 J. to the Children of one of them. 


Legacies and 0 


Funerals, ſo far as the ſame will extend, and \ why cies to his Heirs at Law, and 
100 J. to the Children of one of his Executors, but ing to his Executors z in ſuch 
Caſe the Executors ſhall be but Truſtees for the Heirs at Law, after Debts paid, | 


The Surplus of the Money ariſing by the Sale being 500 4. 
the Queſtion was, whether it ſhould go to the Truſtees who 
were alſo Executors, or to the Heirs at Law,. who, in -this 


Caſe, brought a Bill againſt the Executors, for an Account of 


the Surplus. 


On Behalf of the Deviſees the Executors, it was objected, 
that here were expreſs Legacics given to the Co-heirs, which 
implied, that they ſhould have no more, and- the Caſe of 
Crompton verſus North, Chan, Rep. 196. was ſaid to be in 
Point; alſo, in this Caſe, as there were Legacies given to the 
Heirs at Law, ſo on the other Hand nothing was left to the 


Executors. 


Lord Chancellor ; In Caſes of this Nature, the Circumſtan- 
ces muſt govern : 

| Now the chief Objection is, that here are _ Lega- 
cies OY to the Heirs at Law, and none to the Executors ; 
hut the Will being, that the Executors ſhould. ſell the Eſtate 
for the beſt Price that they could get for the ſame, this _ 
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need not to have been put in, if the Deviſees were intended 
to be Owners. — tts | * 
HhHeſides, fu the perſonal Eſtate had been ſufficient 
to have paid the ts, and that there had been no need of 
any Sale, ſurely the Deviſees ſhould not, in - ſuch Caſe, have 
gone away with the Eſtate from the Heir at Law. = 
It is material alſo, that the Truſtees are to apply the Money 
ariſing by the Sale in Payments of Debts, Legacies and Fu- 
nerals, by which is implied the whole Money, and that ſhews 
it was not deſigned to be a beneficial Truſt. = 
Again, deviſing the Eſtate, and Power of Sale to the Survivor, 
is a farther Argument of its being rather a Truſt than an Ow- 
nerſhip, and that the Truſt was intended to follow the Eſtate. 
Wherefore let the Deviſees account for the Surplus to the 
Heirs at Law. 


392 Fenner verſus Morgan. Caſe 105 
| | Lord Chan- 

HE Father being Tenant for Life, Remainder in Tail . Cow- 

1 to the Son the Plaintiff, the Father was indebted b 

ſeveral Judgments, and his Land extended by J. S. a Judg- Tenant for 

ment Creditor, who leaſed the ſame to the De t, render- 2 

ing 160 J. per Annum payable quarterly. —— 
Rent half-yearly, and dies in the Middle of the Half-year, Equity will not apportion the 

Rent, as to Time. 


March 6. 17 10. the Father the Tenant for Life died, and 
the Defendant the Tenant conti nuing in Poſſeſſion until after 
the Lady-da followin 1 
lt was infiſted for the Plaintiff, that the Lady-day's Rent 
ing 40 J.) 27 2 to be paid to the Plaintiff by the Defendant 
the Tenant, for that the Defendant, by his holding over, ſhew- 
ed his Election to continue Tenant at Will to the Plaintiff 
the Son ; and that this could 'be no Hardſhip on the Tenant, 
lince in all Events he ought to pay his Rent to (a) ſome (a Vide 
Perſon, and J. S. the Judgment Creditor could have no Pre- ante Lord 
tence to the Lady-day's Rent; and tho”, in this Caſe, the Tenant 
for Life died 6 March, the Reaſon had been the ſame, if he 
had died the Day after Chri/tmas-day. ; 
Lord Chancellor : There are ſeveral remedial Statutes re- | 
| lating to Rents, but this is Caſus omiſſus; the Law does not 
ion Rent, in Point of (5) Time, and I do not know that (#) * 
i (c) Equity ever did it; this is an Accident which the Judg- MC 128. 
93 ment Creditor might have py againſt, by reſerving 
an Pt 


Rent 
x 
(e) But Equity will Intereſt ca « Mongage 1 vide pull" 84- 
woch verſus Con ateſe of arwick ; alſo Maintenance-Money, poſt Hay vers 
ſus Palmer, Vide alſo the 11th of his preſent Majeſty, by which Rent is 
apportioned in Point of Time. 


n N — 


Be Term. . * Hh 1717. 


nn 
— 


Rentambbly z ſo: that it r à Gift i in 
Law to the Tenant. 
| the Court hell that as to the: Profits Salt 
End, af, the laſt! Quarter, to the Death of the Tenant for 
Life; the Tenant ſhould: pay nothing; but for the Profits, 
from the Death of the Fenant Life, the Tenant the 
Under-Laſſes was to account» to the Flaintiff; and with re- 
d to the Notion, that the Tenant's in Poſſeſ- 
ſhewed his Election to continue at the old Rent; this, 
the Court ſaid, only ſnewed his Election from that Time, and 


=_ n * Endof che Ns ee 


n 


| Cale 16. Moaatta G 41 verſus Murgorrogd. 


Lord Chan- 


cellor Cow- N Owner of a Ship mortgages his Shi 133 with 
. whom he leaves the, original Bill of Sale, and this 
0 


e to A. is made by a Deed of Mortgage only, with- 
out $-=; Indorſement, .or Notice . of the 7 * the 
Bill of Sale, + is uſual. 
"Afterwards tlie Mortgagor deſired A. the M toe 
him have'the original "il © of Sale, which ORE with, 
and thereupon the mee made ſeveral ſubſequent Mort- 
gages of ſeveral Parts of the Ship, which were indorſed upon 
the origin Bill of Sale, and ſometime afterwards the Mort- 
gagor delivered up the Bill of Sale to A. the Mortgagee, who 
5A no Objection, or Complaint of theſe Indorſements ; it 
appeared like wiſe in the Caſe, that the Owner of the Ship 
had made a prior Mortgage to > this of A.'s, by a Deed 

Dato the. Da before, but that the prior Mortgagee was 
| Witneſs to the ' Mortgage-Deed made to A. alſo A. the Mort- 
gee ſometime afterwards took a Releaſe, from the Martga- 
gor, of his Equity of Redemption. 
In which Caſe, theſe Points were decreed by the Lord 394 

Chancellor : 

Where a 1/t, That the firſt M of the being a Witne to 
firſt Mort- the ſecond Mortgage, tho it did not appear, that he actually knew 
ee is 2 the Contents of the ſecond Mortgage, yet ſince it did not appear, 
1 3 but that he might know them, it would be preſumed, that cvery 
Mortgage, Witneſs that could write or read, was acquainted with th 
tho no ac- Subſtance of the Deed or Inſtrument, which he, having at- 
tual Proof of teſted it, undertook to fi es rt by his Evidence ; and that 
rad— wit therefore, in the princi Sate, the firſt Mortagee being 2 
thereof, yet Witneſs to the ſecond ortgage, and not acquainting the ſe- 


ſince the 


— that he might bow known the ſame, this 1 3 poſtpone him. 
| wa 1 
cond 


De Term 8. ur: 
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(a) Preference to the ſecond — Ba gas 
ara That — the M 


terwards, in 

uent Mortgages of the ſeveral Parts of the 
2 been indorſed, and — Free 0 
gages. 


Bills of Sale of ſeveral Parts of 3 achtete 


ah, That cho ys 'the 
— ＋ 


= 


por — —— provided * ity of Re- 
made to him of the Equity. Weber ae | 
N. if he will ware 


Ih, In this Caſe 4. the | was ordered to 

Coſts to the Plaintiffs, r the ſu 

r ve His 2 
Aar Cote whi 


over, againſt the firſt Mortgagor; in regard, Lord 
cellor faid, it was not reaſonable that A. ſhould onerate his be 


Pledge with Coſts occaſioned non ef 


22 bare artefting a fubſ@quent wi — 

other Circumſtances of preſumptive Notice, potpons aye "ain 
. . \drancer, fince at that Rate, a ab; umbrancer may with- 
out any Fraud or ill Intention on his Side, labile to be cheated of Se- 
jacks, and fo I find it ſaid by Lord King in a rnd e of an 


ages (0 pee ri 


Elkins verſus Eaſt-India — de 167; 


Lord Chan- 
er l of a Ship, and the ba. C9 
9% t of the Eaft-India Company in the Eaſt-Indies *© 

Ship, and the Cargo in her, of the Commander, Intereſt al- 
. and there was ſome Proof of $hip and => 
the Treachery of the Commander, and of ſome indirect Prac- Cargo 


tices by the Agent; but this ſeemed to have been done with- wrongfully 
taken by the 
— 3 nd this being done in the Indies, Ingian Intereſt allowed, deducting the 


out 


woo A d ð̊ 2 * 4 — 8 1 — 3 
— — — w. 
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out the Privity of the Company, tho' for their Uſe and Be- 
nefit. 5 : | 8 
Ekins brings his Bill to have an Account of the Ship and 
Cargo from he Company, who were decreed to account for 
the ſame; and an Iflue was directed to try the Value of the 
Ship and Cargo, at the Time theſe came to the Hands of 
the Company's Agent ; upon which the Jury found the Va- 
ue of the Ship to be 3000 J. and that of the Cargo to amount 6 
to about 600 . | | 39 
And now, upon the Equity reſerved, it was infiſted, that the 
Plaintiff ought to have Intereſt, and that the Intereſt ought to 
be Indian Intereſt, which was about 12 per Cent. againſt 
which it was 5 
Objected, 1, That the Value of the Ship and Cargo bei 
uncertain, it could not, in the Nature of it, carry In 
but from the Time it was aſcertained by the Jury. 

2dly, That the Plaintiff had, at this Time, reſted thir- 
teen Years upon his own Bill, and therefore to allow him 
— Intereſt, would be to make him a Gainer by his own 

Delay. | | 

Cur. If a Man has my Money by way of Loan, he ought 
to anſwer Intereſt ; but if he detains my Money from me 
N „ he _ 4 fortiori to anſwer Intereſt, And it 
is ſtill ſtronger, where one by wrong takes from me cither 
my Money, or my Goods which I am trading with, in order 
to turn them into Money. | | 

Therefore let the Defendants pay Intereſt ; and this. being 
tranſacted in the Indies, where the Perſon who acted by Au- 
thority under them, and for their Uſe, muſt be preſumed to 
have made the common Advantage that Money yields there, 
the Company muſt anſwer the Intereſt of that Country ; but 
in Conſideration this Money is now to be paid here, the 
Charge of returning it from the Indies ought to be deducted. 

Let the Maſter 2 what was the Intereſt of Money during 
theſe Years in the Indies, and what is the Charge of re- 
turning r ee. the Indies to England, and he is to 39 
allow Indian Intereſt, deducting out of it the Charge of 
returning, 


6 


39 


 Goodright verſus Wright, Ass 105. 
Pecial Verdict in E; t upon this Caſe: One ſeiſed Deviſe to 4. 
in Fee deviſed 92 to * and his Iſſue, Remainder _ 4 
to B. and his Iſſue, Remainder to the Heirs of A. A. died to B. and 
without Iſſue, in the Life of the Teſtator, and B. died in the bis Ife, Re- 
Life of the Teſtator, leaving Iſſue the Defendant, who was 2 52 
alſo the Heir of A. and the Plaintiff in Ejectment was the 4 4. dies 
Heir of the Teſtator. | | | 


without Iſſue 
| in the Life 
of the Teſtator ; B. dies in the Life of the Teſtator, leaving Iſſue who is alſo the Heir of 


4 The Iflue ſhall not take an Eftate-Tail as Ifſue of F. nor the Remainder in Fee as 


Heir of . 


The Queſtion was, whether, in regard the Deviſees, A. and 
B. died in the Life of the Teſtator, the Iſſue of B. (who was 
born after the making of the Will, and fo could not take 
jointly with the Deviſees, ) could take, either as Heir of the 
Body of B. or as right Heir of A? 

: T of the whole Court was thus delivered by 

. J. Parker. © | 
This Caſe is exactly within the Reaſon of Bret and Rigden's 
Caſe. Plowd. 340. 
, Becauſe, as well in this Caſe, the Word [Iflue] as in 
that, the Word [Heirs] is clearly uſed as a Word of Limi- 
tation, vi. to meaſure out the Quantity of Eſtate that the 
Deviſce is to take, and not as a Word of Purchaſe, the De- 
viſee only being in the View and Conſideration of the Teſtator, 
and the Words, [Heir, or Iflue,] mentioned for nothing elſe, 


308 but to limit what Eſtate the Deviſee ſhould take, and there is 


no Diverſity betwixt a Deviſee in Fee, and a Deviſee in Tail; 
the Statute of Weſtminſter the Second makes none; for that 
only provides for the Iflue, in Caſe where' an Eſtate-Tail is 
Aua created and veſted, but makes no Diverſity at all in 
the Rules of Law concerning the Creation of Eſtates-Tail, 
which are exactly the ſame, as to the Intent of the Deviſor, 
or as to the veſting the Eſtate, as thoſe relating to Eſtates 
in Fee-Simple ; the Statute de Donis was made for the Bene- 
fit of the Iſſue in Tail, which ſuppoſes an Eſtate in Tail in 
the Anceſtor ( which is the jon here) ; and the Sta- 
tute de Donis is called the Nurſe, and not the Mother of Ei- 
tates-Tail. 
2dly, Becauſe the Heir in Tail is abſolutely in the Power of 
the Anceſtor, to be barred by him (fince the Statute of 4 H. 7. 
of Fines, and the Conſtruction of Law, which eſtabliſhes com- 
mon Recoveries,) as much as the Heir in Fee-Simple is in 
the Power of his Anceſtor ; and therefore, as well in Caſe of 
an Eſtate-Tail, as of a Fee-Simple, the Deviſor cannot be in- 
& 20'S tended 


N N. 


tended to have had any Conſideration for, or regard to, the 


Heir, ſince in both Caſes the Deviſor gives the Deviſee ſuch 


an Eſtate, as enables him abſolutely to bar his Heir. 


zaly, Another Reaſon why the Heir cannot take, when the 
Dei. dies in the Life of the Deviſor, is, becauſe. he can- 
not take by Deſcent, for that nothing was ever in the. An- 
ceſtor ; and if he ſhould take as a Purchaſor, then the Eſtate 
would be deſcendible contrary to the Intent of the Deviſor; 
for if the Anceſtor had taken the Eſtate, and it had deſcend- 
ed to the Heir, the Rules of Deſcent had been quite differ- 
ent (a) from what they would have been, if the Heir had 
taken as a Purchaſor. Then, as to the Remainder in Fee 
limited to the Heirs of A. it is alſo the Opinion of the Court, 


that the Heir General cannot take it; for the Interpoſition of 


the Eſtate-Tail to B. betwixt the Eſtate-Tail limited to A 


and the Remainder in Fee limited to his right Heirs, makes 


(a) Ante. 
371. Hayter 
verſus Red, 


* Vid, 
Moor 353. 
Cro, Eliz. 
422. 


95 Vide 
rd Lans- 


dotune s Caſe 
in B. R. 
Mich. 1712. 


no Difference; becauſe, notwithſtanding the mean Remainder, 
the Word [Heirs] is a Word of Limitation of Eftate, and 
the Fee-Simple veſts in the Anceſtor, 1 Inft. 22. 6b. 319. 6. 
And if A. had ſurvived the Teſtator, the Remainder in Fee 
would have veſted in him; and therefore it is within the 
Reaſon of Bret and Rigden's Caſe ; and the Rule laid down 
in 1 Co. Shelley's Caſe, (vix.) whether the Limitation to the 
right Heirs be mediate, or immediate, yet where the Anceſ- 
tor has before an Eſtate for his Life, the Heirs ſhall take by 
Defcent (a) and not by Purchaſe. .xY 


And thus has the Law been “ long clearly ſettled as to this 
Point, even ever fince Bret and Rigden's Caſe. But on this 
Occaſion I have been the larger in delivering the Judgment of 
the Court, becauſe of ſome (5) late Endeavours to invalidate 
this Rule, which, by the way, may make it proper to obſerve, 
that the altering ſettled (c) Rules concerning Property, is the 
moſt dangerous way of removing Land- Marks, 


and that of Hutton verſus Sympſon & ux. 2 Vern. 722. Preced. in Chan. 439. (e) Vid. 
Vol, 2. Dawes verſus 8 Wagſtaff verſus Waghta 77 439. ( poſt 


Deviſe to A. 
for Life, 
Remainder 
to B. for 
Life, Re- 
mainder to 
the right 
Heirs of A. 
and A. dies 
in the Teſ- 
tator's Liſe- 
Time; his 
right Heirs 
ſhall never 
take. 


But then, with Reſpect to this Remainder in Fee, limited 
to the Heirs of A. it has been urged, that though the Rule 
of Law be certain, that whenever an Anceſtor takes an Eſtate 
for Life, and afterwards a Limitation is to his Heirs, in ſuch 
Caſe his Heirs cannot be Purchaſers ; yet in this Caſe, A. 
dying in the Life-Time of the Teſtator, A. himſelf never took, 
but the Deviſe to him was void, and therefore, his right Heir 
may take by Purchaſe, like the Caſe, where a Feotfment is 
made to the Uſe of A. for Life, Remainder to B. in Tail, 
Remainder to the right Heirs of A. and A. is dead at the Time 
of the Feoffment, the right Heirs of A. ſhall, notwi 
take the Remainder in Fee; and Co, Litt. (Se. 578.) Þ uy 
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cited to prove, that a partiei br Bidate, and o Ri — 
continue diſtinct in the ſame Perſon. WER 
But to this the Anfwer is, that the Conſtruction: of the Will 
he Tine of making of the W and Meaning of the Words at 1 
dev 


ing of the Will, which, in the þ 
eviſe a Fee-Simple to the Anceſtor, and it 7 n 
be wrong to in it according to- any. Accident ex | 


ſeems, that the Remainder in Fee would be void, becauſe 
there was no fuch Perſon as A. in rerum naturd, and it is all 
one, as if the Limitation had been to A. and his Heirs, and 
there had been no ſuch Perſon as A. in Eſſe. |; 
So here, the Deviſe to A. and then (by way of Remainder 
after a mediate Eſtate) to the Heirs of A. ſeems all one as if 


it had been to A. and his Heirs, by one Limitation, and 


Judgment for Phintiff againſt the Will. 


o Vingrave verſus Sir Richard Palgrave. prog 2 
celler Cow- 


IR Yohbn Palerave, the Marriage of his Son Au- per. 
8 8 1 Sir Auguſtine) Palgrave, with Barbara Term raiſed 
Gaſcoin, ſettled divers Manors and Lands on Auguſtine Palgrave to ſecure 
for Life, Remainder to his firſt and every other Son by Bar- Daughters 
bara, in Tail Male ſucceſſively, Remainder to Truſtees for Truſt there- 
ninety-nine Years, Remainder to Sir Jobn Palgrave in Fee. of declared, 


that if the 
Huſband ſhould leave no Heir Male by the Marriage, and ſhould leave a Daughter or Daugh- 
ters, then the Truſtees to raiſe Portions payable to Daughters at twenty-one or Marriage ; 
Proviſo, that if the Huſband ſhould die without leaving a Daughter living at his Death, 
the Term to ceaſe, There is no Iſſue Male by the Marriage; but there is a Daughter who 
attains twenty-one and marries, Mother dies, and Daughter dies in Father's Time 
leaving Iflue 3 ber Huſband adminiſters to her, be ſhall have no Portion. | 


The Truſt of the Term of ninety-nine Years is declared 
to be, that if Auguſtine Palgrave die without Heir Male 
of his Body by Harbara, and leaving 4 D or Daugh- 
ters; that then ſuch Daughter or Daughters have 3000 J. 
if but one, if more, 30001, amongſt them, payable at their 
Ages of twenty-one or Marriage, with a Proviſo, that if Au- 
Eufine Palgrave ſhall not have any Daughter by Barbara, 
"x at bis Death, then the ninety-nine Years Term to 


Auguſtine Palgrave had Iſſue by this Marriage, one Daugh- 
ter, phy . who, — attained upwards of the 
Age of twenty-one Years, married the Plaintiff, | 

Barbara the Mother died without Iſſue Male, or any 


ar 
ther Iſſue but this Daughter Elizabeth, who has Iſſue by the 
| Plaintiff 


"2 


— 


Plaintiff, and dies in her Father Auguſtine Palgrave's. 
Time ; and afterwards Auguſtine Palgrave dies; and 
Plaintiff the Huſband, having adminiſtred to his Wife Eliaa- 
beth, brings a Bill for this Portion, V 
Lord Chancellor : The Plaintiff is not intitled to his Wife's 
Portion; for by the firſt Words, the Truſt of the Term never 
riſes, that being to commence upon a Condition precedent, 
viz.) If Ae the Huſband ſhould die without Heir 
ale, and leaving a Daughter or Daughters, which cannot 
be intended having had a Daughter, but leaving a 7 8 
at the Time of Fs Death, and Auguſtine the Huſband leav- 
ing ng. Daughter at his Death, the Truſt of the Term does 
not ariſe. © CON ok Wag Wh . 
Alſo the Proviſo does determine the Term itſelf, and con- 
ſequently the Truſt thereof muſt fall; for the Proviſo ſays, 
that the Term ſhall determine, if Auguſtine the Huſband ſhall 
not have a Daughter by Barbara, ay his Death ; and 
Auguſtine the Huſband not having ſuch Daughter living at his 
Death, the Term is determined ; and if the Term be determin- 
ed at Law, by the expreſs Proviſion of the Parties, it would be 
very ſtrange for Equity to revive. it. 


The Intention of the Settlement might be, and probably 8 


was, that this Term ſhould ceaſe, and that no Portion ſhould 
ever, in ſuch Caſe, be raiſed for the Benefit of any Execu- 
tor or Adminiſtrator, after the Death of the Daughter, for 
whoſe perſonal Advantage this might be deſigned; but it 
Caſe of her Death in the Life of the Father, the Intent ol 
the Parties might be, to prefer the Heir of the Family, (who, 
in this Caſe, was the Defendant a Son by an after taken Wiſe,) 
before any Executor or Adminiſtrator of a deceaſed Daughter, 


Caſe 110. 


4 Vi 

0 403 
Lord Cha Long verſus Short, 
6 tile NE ſeiſed in Fee of ſome Lands, and poſſeſſed of a 
Ss Leaſe for Years in other Lands, and being indebted by 
One feld in Specialty and Simple Contract, made his Will, by which he 


Fee of ſome deviſed a Rent-Charge of 40/. a Year out of the Leaſe for 
Lands, and Years to one Grandſon, bequeathed the Leaſe itſelf to another 
—_ by Grandſon, and likewiſe deviſed all his Lands in Fee to A. and 
er his Heirs. None of his Deviſces were his Heirs at Law, and 


Years of o- 


ther Lands, his Will was made ſince the (a) the Statute ageinſt fraudu- 


deviſes = lent Deviſes. 


Fee to 4. | ; ETA levy ; 
and the Leaſe to B. and dies indebted by Bond. On a Deficiency of Aſſets, both the Be: 


: 
# 


viſces ſhall contribute to the Payment of the Bond; but if the Deviſe to A. had been o 
the reſt of his Eſtate, then A. ſhould have paid the Debts. (a) 3 & 4 Gul. & Mar. caps Ih. 
And there w Deficiency of Aſſets to py Debts, the 
Queſtion was, whether they ſhould be charged on the Real, 

or Leaſehold Eſtate? har | 


Life. 402 
31 
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Pundits Siedtantihe if, That a Deviſe of 2 Rent- 


Charge out of a Term, is 25 much a Specifick Deviſe, as if 
it had been of the Term itſelf. 
2dly, That the Deviſe of a Term for Years is as much a 
Specifick Deviſe, as a Deviſe of Lands in Fee. Wherefore, 
each being equally Specifick Deviſes, it would, in this Caſe, 
be an equal Diſappointment of the Teſtator's Intent, to de- 
feat either, by ſubjecting it to the Teſtator's Debts. 
ay, That ———— — 
in Fee are to Debts by Specialty in the Hands 
ö —— the Executor or 
F Law. 


So that, to prevent the op t of the Teſtator's 
r —— of 


404 Intent, the Court though t it 
the Fee-fimple —— the 3 eur 
Annuity, ſhould each contribute to the Debts by 8 — 
in Proportion to the Value of the reſpective 
that as to the Debts by Simple Contract, if there ſhould he 
not enough, over and above, to pay them, they muſt fall up- 
on the Leaſehold A IM 

Hereupon it was objected 1 2 Powis and Mr. 


Vernon, that the Fee Sim to be more 
favoured, than any of the perſonal Eſtate Leaſes ; for 
that the latter had been always decreed to go in Aid of the 


former, and therefore, in this Caſe, the Leaſchold Eſtate 
ought to bear all the Debts by Specialty, as far as it would 
extend, 

But over-ruled by Lord Chancellor; for that this ut- 
terly diſappoint the Teſtator's Intention in 5 his 
Grandſons out of the Leaſe ; though the Court allowed, that 
if the Deviſe had been to A. of all the reſt of the Teſtator's 
Lands, this had been a Reſiduary (not Specifick) Deviſe, and 
the Perſon taking thereby, ſhould not have come in, till af» 
ter the Debts by Specialty, or otherwiſe, had been paid out 
of his Inheritance. 


. : Caſc 
Drury verſus Smith. _— 


celloy CO 

Had a Nephew ephew, and being about his Will,“ 
4 directed the Scrivener im kim for t Purpoſe, —_— 
: 100 J to his Nephew ; the Teſtator, re- — | 


105 K that his Nephew had 100 J. of his in his Hands, Labs, and 
ordered the Scrivener not to put the Legacy into his afterwards 
Will, in regard his Nephew had already that 100 /. in dit wo 
own Hands, and the T. tor made B. (that was his Niece) Bill to one, 
Executrix and reſiduary Legatee. | to deliver 


» over to his 
Nephew, if the Teſtator ſhould die of that Sickneſs ; ſuch Gift decreed good. 


Yyy Afterwards 


POW ; 


_ Afterwards the Nephew came, and brought a Specie Bill 
- For this 100 J. to the Teſtator, who, in his laſt Sickneſs, gave 
the ſaid 100 J. Bill to be delivered over to his Nephew, in 


Caſe he — Teſtator] ſhould die of that Sickneſs, which did 


And cg Lore Nephew's bringing a Bill againſt the Ex- 
ecutrix, for this 100 J. Note, it was objected, that this being 

a Parol Gift, and contrary to the Will by which the Ex- 
ecutrix was made reſiduary Legatee, it would introduce all the 
Inconveniences of Perjury Which the Statute of Frauds in- 
tended to prevent, if ſuch Evidence, or verbal Diſpoſitions, 
hould prevail againſt the Will, and would be contrary to 
(a) Sect. 22. the Words of the (a) Statute, which ſay, a Will in Writ- 

ing ſhall not be revoked by Parol. ff 

Lord Chancellor: The Caſe is not ſo ſtrong, as if this 

very 100 J. Note had been. ſpecifically deviſed ; for deviſin 

the Refduum, is only the reſt of his Eſtate, that he ſhould 

not, by Will, or otherwiſe diſpoſe of ; but this is a Gift in 

the Teſtator's Life-Time, Donatio Cauſs Mortis, and the 
Poſſeſſion tranſmuted, and certainly, notwithſtanding the Will, 

the Teſtator had a Power to give away any Part of his E- 

| Nate in his Life-Time ; he might in his Life-Time, after the 
making of his Will, give away any Part of his Eſtate ab- 
ſolutely, and by the ſame Reaſon might, notwithſtanding the 
Will, give away. any Part thereof conditionally ; and this 
Gift being ſo fully proved: e 


Decree the Plaintiff his 100 J. Bill with Coſts. ny ry 406 
Memorandum, in the Caſe of Smith verſus Caſen, (8th Dec, 


1718.) the Maſter of the Rolls, where Jewels were given by 
the Teſtator by Way of Donatio Cauſd Mortis, Jou ted, 
whether this was ng Debts, And it ſeems not; 
they being given in Caſe of the  Donor's Death, and 
Nature of a Legacy, which therefore would be fraudulent as 
againſt Creditors, . „ 7 


Caſe 112. Biſhop of Wincheſter verſus Knight: _ 


Lord Chan- 


cellar Cow- FU 
per. 


Lord ofa ſeſſbire, in which Lands there was a Copper - Mine that was 


- - ag Bil opened by the Tenant, who dug thereout, and ſold great 
for — Ac- (Wantities, of Copper Oar, and died, and his Heir continued 
count of digging and diſpoſing of great "Quantities of Copper Oar out 
Oar dug, of the ſaid Mine. | | TOR 
or Timber | © Mp 
cut, by Defendant's Teſtator ; otherwiſe of plowing up Meadow or antietit Paſture, or 
ſuch orts as die with the Perſon, Pr 


N E held cuſtomary Lands of che Biſhop of Win- 


The 


cheſter; as of his Manor of Taunton-Dean' in Somer- 


40: 


6 


407 fatem Domini] it was inſiſted, there could be no Copyhold, as 


 , Caſe, I muſt be without Remedy. 


The Biſhop of Winchefter brought a Bill in Equity againſt 
the Een and Heir, praying an Account of the ſaid Oar, 
and alledginy, that theſe Cuſtomary Tenants were as Copy- 
hold Tenants, and that the Freehold. was in the Biſhop, as 
Lord of the Manor and Owner of the Soil, and that the Man- 
ner of paſſing the Premiſſes was, by Surrender into the Hands 
of the Lord, to the Uſe of the Surrenderee.. el 5 

On the other Side it was ſaid, that it did not appear the 
Admittance, in this Caſe, was to hold ad voluntatem Domini, 
ſecundum Conſuetudinem, &c. without which Words [ad volun- 


7 12 * 8 
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had been adjudged (3) in Lord C. J. Holf's Time. (a)Salk. 365. 
| Ea | verſus Oldfield, & Carth, 432. Gale verſus Noble, 
Then, as to the Oar ug in the Anceſtor's Life-Time, there 
was no Colour to ask Relief; becauſe this being a Perſonal Tort, 
the ſame died with the Perſon, and that with Reſpect to the Oar 
dug in the Heir's own Time, there could be no Remedy ; fot 
that theſe Cuſtomary Tenants were as Freeholders, and there 
was full Proof, that they, from Time to Time, had uſed to 
cut down and fell Timber from off the Premiſſes, and had 
„„ „in, Ty 
Lord Chancellor e It would be a Reptdach to Equity, to y, 
where a Man has taken m N as my Oar, or Timber, 
and diſpoſed of it in his Life-Time, and dies, that, in this 


© _ It is true, as to the Treſpaſs of breaking u Meadow, or 


ancient Paſture Ground, it dies with the Perſon ; but as to 
the Property of the Oar, of Timber, it would be clear even 
at Law, if it came to the Executor's Hands, that Trover w 
lie for it; and if it has been diſpoſed of in the Teſtator's Life- 
Time, the Executor, if Aſſets are left, ought to anſiver for 
it ; but it is ſtronger in this Caſe; by reaſon that the Tenant 
is a Sort of a Fiduciary to the Lord, and it is a Breach of the 425 
Truſt which the Law repoſes in the Tenant, for him to take | 
away the Property of the Lord; ſo that I am clear of Opi- 8 
nion; the Executor, in ſuch a Caſe, is anſwerable. | 

As to the Evidence that the Tenant might do one Sort o 
Waſte, as to cut down and diſpoſe of the Timber, this might 


408 be by Special Grant; but it is no Evidence that the Tenant 


has a Power to commit any other Sort of Waſte, (viz,) Waſte 
of a different Species, as that of diſpoſing of Minerals; but a. 
Cuſtom impowering the Tenants to di of one Sort 
Mineral, as Coals, may be an Evidence of their right to di 
of another Sort of Mineral, as Lead out of a Mine. 
But this Queſtion being doubtful, and at Law, let the Bi- 
_ ys Trover as to the Oar dug and diſ- 
of preſent Tenant. e 
we 7 es Accord- 


* 


* 
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Mine of Copper before diſcovered in the Manor, the Jury could 
not find, that the cuſtomary Tenant might, by Cuſtom, dig | 
and open new Copper Mines ; ſo that upon the — 2 
the Poften, the Court held, that neither the Tenant wi 5 
the Licence of the Lord, nor the Lord without the Conſent 


Is, co TRIO 


Caſe 113. Chancey's Cafe. ; 
At the Rolls, k 1 ee | 
One being NE being indebted for Wages to a Maid-Servant, who 
indebted to had lived with him for a conſiderable Time, gave her a 
= 8 Bond for 1004, and in the Condition of the Bond, it a 
Root for Wages ; afterwards the Teſtator by his Will, among 
gives her a other Things, gave a Legacy of 500 J. to this Maid-Servant, 
Bond for this and it was. mentioned in the Will to be given to her for ber 
e © long and faithful Services. The Maid-Servant having, on her 
and after- Maſter's Death, poſſeſſed herſelf of divers Goods that were his, 
wards by the Plaintiff Chancey, who was the Executor, brought his Bill 
on gives againſt her for an Account, AN to her the 100 l. and 
5 her lon Intereſt ſecured to her by the | 


and faithfu 5 
Services, This is not a Satisfaction for the Bond. 


For the Defendant it was objected, that ſhe ſhould have 409 
both the Money due on the Bond, and alſo the Legacy; for 
the Legacy was a further Reward for her Services, and intend- 
ed to be a'Gift in toto: Whereas if the Bond were to be taken 
ont of it, it would be only a Gift of 400 J. and as to the old 
Notion, that the Teſtator muſt be juſt, before he is bountiful, 
| that was nothing, where the Teſtator had wherewithal to be 
la) Salk. both juſt (a3) and bountiful, 8 


155. | 6&1 
Befides, that this was not inſiſted upon by the Bill, © 
that the Defendant had no Notice or Warning to prove, that 
the Teſtator intended to give her the full of 8 
over and above the Bond: Which Proof (though by Faro 
wy (> ks this i EI — kink had paid the 
d, it a e Executor hi 
Bond, and taken a Receipt for it. 
1 Rolli: It is ſufficient that it appears the Cre- 
ditor has a greater Legacy given her, and the Plaintiff che Ex- 
ecutor prays Relief, which is as much as if he had prayed, 
. is ſtronger than the uſual Czſe; for the Bond is for 
Service, and the 500 J. Legacy is alſo for Service; ſo 


410 This Decree was afterwards 
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— arhd/Sitfudticnt $6 the irs 
ele pram that the Executor has paid it, for 


bound to y the Bond at La, ad is oy Mothod is, 


_—_ 


3 is not a 


— 


to the after the 22 
making — Will 


ag, which Occaſion his Lor 
g in upon any general Rule, though he did not 
ſee any great Reaſon, why, if one owed 100 J. to 4. 

Bord, and ſhould "Rterwards give him x Legacy of 5 ool. 
ths Legacy nouſt „en Debt; for if Che 


60 J. not be given 100 l. of it would 
5 Wend u Beh, wich the eſtator could not help 

; and therefore the whole 500 J. would not be given, 

che expreſs Declaration of the Teſtator, WhO ſays he 
= s the fame ; and though it ſeetned MT ve o as a 
ule, that a Man TO is bountiful, yet 
vien + Marie: fk a B hae 20d Fund for his Debts and 


tention, but als expreſi Words to that Purpoſe, in 


his Lordſhip did not ſee, but it would be as reaſonable that 


the whole ſhould'take Effect as a Legacy, and that the 
Debt ſhould de raid befides. 


PE ve it was ſaid at the Bar, by Mr. Talbot, to have been a 


| beg n but only pay him what 
. I 01 bor if th Legacy be twenty Shillings 
TIDES excluſive 
e t. 


However, the Court faid, they were not, by this Reſoluti- 
on, overturning the General Rule : But that this Caſe was 
attended with Circatnſtances varying it from the 
common Caſe, (viz.) That the Teſtator, by the expreſs _ 
of his Will, nan «that all his Debts and 


* ſhould be and this 100 J. Bond being then a bt, 


and the '500 Legacy, it was as 8 had 
Croce Tak being 505 and be paid ; that 
when the Teſtator gave a Bond for 1001, Arrear of Wages, 


Qtually 
it, and had afterwards given the Legacy of 500 J. the 
or CONS. fetched back the 100 /, made the 


ndant refund, ſo neither ſhould the Bond in tiiis Caſe be 
ſatisfied by the 


i Lag ol beret he Executor (the Pliptiff 


Chancey) 4d not bind take this 00 J. to be a 
2 2 2 4 1 


By ſame Thing as paying it; and as, if he had a 


dſhip ſaid, he was not 1725+ 


Reſolution, that if T owe Man 109 and give him . IN 


® reverſed by Lord Chancellor * Trinity 


Ul... 615, 


— 4 


De Term. S. Hull 1717. 


more's Caſe. 


— — — x — — 
Satisfaction for the Bond; as appeared by his having volun- 
tarily paid the 100 J. to the Defendant, and that his Lordſhip 
was of the ſame Opinion. cl 

So the Decree at the Rolls was reverſed, and the Defendant, 
(the Maid-Servant) had both her Debt and Legacy, | 


Anonymus. 


TPON a Petition to the Maſter of the Rolls, for 
| Leave to file an Original; after a Writ of Error 
brought to reverſe a Judgment, His Honour, having taken 
Time to conſider of it, and likewiſe of another Caſe, where, 
upon a Judgment by Confeſſion, the Court gave ſuch Leave, 
and having ſpoken with Mr. Hetherington (an antient Of- 
ficer of the Court) at length denied Leave to file the faid 
Original, ſaying, that where a Judgment 1s given by Con- 

feſſion, as the Defendant, in ſuch Caſe, conſents that there 


Judgment is given by Default, or on Demurrer, &c, and 
that there is alſo a Difference where the Omiſſion proceeds 
from the Ignorance or Neſcience of the Clerk, and where it 
is by Miſtake or Miſpriſion, for in the (a) former Caſe 
it is not to be helped; and ſuch Leave to file an Original 
as aforeſaid, ought not to be given, without very ſpecial 
Reaſon ; for this would be a Wrong to the Crown, and 
to the Officer, no Originals bein — likely to be filed, 
unleſs where the Party ſhould find himſelf in Danger of 
having his Judgment reverſed. ; | 

Ihe Court further declared, that they were the rather 
induced to deny Leave to file an Original, in the Princi- 
pal Caſe, in regard, if this Judgment were reverſed, (it be- 
ing upon a Policy of Inſurance,) the Plaintiff might begin 
a new Action, Secus, had it been in a Quare impedit, or 
in an Action againſt the Hundred for a Robbery, where 
the Suit muſt be commenced within a (*) limited Time; 
or if the Time had been fo far elapſed, as that the Sta- 
8 „ a Bar, if the Judgment ſhould 

reverſed, 


V Vid. 3 Lev. 347. Beachcroft verſus The Hundred of Burnham, where 

ſor this Reaſon, (viz.) becauſe the Time for bringing the Action was 

ccc 
ury at ; | 

| Afterwards 


De Term. S. Hill. 1717. 
— — —ü— — — — na — — ———— ——____ 


As June 1719. in another Cauſe, on a Peti- 
tion to the Maſter of Rolls for Leave to file an 
nal, upon Affidavit that the Plaintiffs Attorney had been 
413 ill, "and diſordered in his Head, by which Means an 
was omitted to be filed ; and W of Revor both 1 
in this Cage, to reverſe the Judgment for want po 
ginal, in which Writ of Error Bail Was given: 


Cur” : Take Leave to file the Original, but pay the Coſts 
of the Writ of Error a, and * in the Writ 


of Error be diſcharged. 
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Caſe 115. | Copeland verſus Stanton. : 


Where 2 Witneſs on the Part of the Defendant was ſworn; 
* A and having appeared before the Examiner, was ex- 
mination, aàmined to ſeveral Interrogatories, after which he was 
but before pointed by the Examiner to come another Day, but the 
GT” Morning was ſuddenly taken ill, and died. 


ſigned by him, the Depoſitions cannot be made uſe of, 


Upon which, I moved the Maſter of the Rolls, that this 
Witneſs's Depoſitions, ſo far as they were taken, might be 
made uſe of, which, without the Order of the Court, could 
not be, the Witneſs not having ſigned his Examination. 

But his Honour, having ai with Sir Thomas Gee- 
, the Maſter then in Court, denied the Motion, for that 
the Examination were imperfect, and could not be made 

ce of, 

It ſeems, after the Witneſs is fully examined, the Examina- 
tions are read over to him, and the Witneſs at Liberty to 
amend or alter any Thing, after which he figns them, and 
— . not before) Examinations are compleat, and 
| vidence. 

But yet, In Michaelmas Term 1722. in the Caſe of Debrox verſus 
Defender, mined 2 Wit, and then fiſt conceving himſelf ner 
t, mined a Witneſs, en fir vi imſelf irregu- 

after Fubli- Jar in examining this Witneſs (it being after Publication) 
keen e pot an Order (upon Petition and an Affidavit from himſelf, 
i is Clerk in Court and Solicitor, that they had not, nor 
+ Bo ws ſee any of the Depoſitions) that he might re-exa- 
vit that the Defendant, his Clerk or Solicitor, had not ſeen the Depoſitions, got an Or. 


der to re-examine this Witneſs, but the Witneſs died before a Re-examination, the Court 
gave Leave to the Defendant to make uſe of the former Depoſitions of the ſame Witnehs. 


mine 


414 


— 


41 


117 


dine ds lad Witnes g ets the 
— ks 3 r 
vit 0 f 
Lord. Ghencellor Parker, agg chat be Daſewdant cvight 
es he ge kep of; this \ Witnek, ;the 
Rane * Ver fee e e 
N ; In PORT > . 
81 8 X 


vfb ales ae. | 45 Caſe 116, 


8 Lord Chan- 
Cn eg, Afbton Liked: 15 Fes of 2 it Real rde call Parker, 
in Lancaſhire, upon lle Marriage, f 

on = himſelf for Life, Remainder to 

mainder to Truſtees for 1 N 

bis firſt, . Son, Remainder 5 firſt and 

"Richard 822 


©! 


Son, ſhould eee "to my _—_ maintain the 
dr. I CELLS 2 4 
That the 8000 1. being ot» mit" Rents a 
Profits, it muſt be intended yearly Rents, © yearly Pro- 
fits, and if ſo, „ erg be 6 Sat c 
Mortgage. | 
That the ws of the aro was” th dan 
Eſtate in 8 Family, as long as might I and 
conſequently not to ſe or Vue or to give any over 
| for that p 
That had it been fo intended, it wood! have been fo ex-/ 
preſſed, (via.) that the Truſtees might raiſe the Portions by 
Sale or Mortgage, and the rather, ane 0 
ral Way of penning Settlements. | 
That the Term of ninety-nine Years 3 
out Impeachment of Waſte, this was an Indication, that the 
Truſtees were ſo far from being inveſted with a Power to 
ſell any Part of the Eſtate, that they were not intruſted with 
cutting down a Tree from off it. oy 
That here was no certain Time limited when theſe Por- 
tions were payable, it being only ſaid, as ſoon as conveniently 
might be; as ſoon as conveniently? That is, with Conveni- 
n ence to the Nephew, and not ſo as to diſtreſ Mm. 
That if in ſome Caſes the Word [Profits] was conſtrued 
to extend to the Profits of the Land ariſing by Sale, if ever 
Equity had gone ſo far, it muſt be, where to expreſs certain 
Time was limited; and under thoſe Circumſtances, rather 
than not comply with ſuch expreſs Limitation, and where 
the annual Profits would not” raiſe it by that Time, the Court 
might conſtrue the Word [Profits] to extend to Profits 416 
Sale ; but never made ſuch Conſtruction, where no ex 
Time was appointed, and where the Sum in convenient Link 
bar in the Caſeof M Hero 
That in the Caſe of Mr. Byde of Ware-Park in 
Shire, where a Portion was — to his — 7 be Tak 
ſed by Rents and Profits, the Court did not onl it'by 
Rents, but confined the ſame to ſo much a' Year, OS 
fue Byde might have whereupon to live out of the Re- 


2dh, It was argued, That. as to Intereſt, 1 the Por- 

tion was to be paid out of the yearly: Rents, the Party 

muſt take it ſo; and there was no Default in Payment, 

there being no expreſs Time a 1 for paying the Por- 

tion; it. was the Plaintiffs own if they would not en- 

ter; whereas if the Defendant was in no Default, he ought 

(a) Poſt in not to pay Intereſt, for Intereſt is Ong girea-in (4) Daly 
the Caſe of ware 4 

of Butler « , Y JE FTYS * $33 141" 

verſus Duncombe, * 418.) 


2 Way; ——— — peo 9 


on ee Side it was faid by Counſel, and fo ruled by 
the Court, that the Daughters were Purchaſors of Portions, by 
their Mother's Marriage, and the Marriage Portion; but the 
2 to the Defendant, the preſent W 


* 


* That the Meanin ing of the Word. {Porton] was fee | 
5 but the leiſurely Way of r Sys 


N _ __ — * — End. 4 

Or ts Lands eſpecially when to 
Debts. or Portions, ole: any Profits that the Land 2 
yield, either by ſelling or and that this had been 
tho conſtant Conſtry@tion in dhe 1 Caſes 
205. Lingen verſus Foley, was cited, where Lands were devi 
to Truſtees, in Truſt out of the Rents and Profits to pay Debts 
and Legacies, and the Truſtees decreed to. fall the Land we, | 
as alſo 1 9-9 Caſes 176, where the Difference is taken be- 
twixt annual Profits, and Profits ray, and in which Place 


it appears from many 8 Daughters Porti- 
ons were directed to ve” Dp ogy or 
and were made payable at a fixed Day, and the annual Pro- 
fits would not raiſe the N 1 ( that Day, the Court er 
has decreed a Sale. a . * an. and 


Mn was cited, , Pf A 1% v 
| o_ 


* ene inſiſted, that, bete was « certain Time a 
pointed for Payment of the Portions, and that implied, though 
notexpreſſed ; via. it was ſaid, they ſhould be paid as ſoon as cun- 
— migbt ple 9 that was 2725055 = the Daughters 8 
twenty- one at Sir Aſbton's and marriageab oy 
m/s is e, 5 [ have their * 5 AAPL 
That though (e) year fits might make a Difference, (e) 1 Vern, 
yet here that was not material, the Word [yearly], being 104. 


omitted. 
payable preſently: on the Death of 


© Bah, (he Drogba 2 
a aughters en twenty-one ; con- 
xm 9 "Bare: and the — ſince 
ner i ns va Land, which yielded yearly Rents and: 
ts 
Lord Parker farther F chat by the Truſt, if there 
were a Son and a+ Daughter, or Dau by the Marriage, 
the Son ſhould pay Intereſt to his for their Portions, 
from their Age of twenty-one or Marriage, and it could not 
— Sir Ralph would be — Tu his Nephew. 
him from paying Intereſt, than to bis own 

one, who was. bound to pay Intereſt. 
| ſhould..be 


r ————ů—— ̃ —- —1— ON . —— et HO ey <mog 1) — * * 
N TR 9 9 p * — | * 2 
2 9 * bo » 3 
| = 


1 hog tft cd, ud. bien chit ruin gt: Hy - -- 


Caſe 117. 7 ao 4 © ral) ferfus 


: 2 
: Y hd 74s 
Lond Ghan- x. T6 vo ah. ee eee 
ler Parker. 1 N this Cauſe 2 Decree. was made for a Sale of-the\Bftate 


If the Par- fer the Payment of Debts, and a Burchaſor-approved of 
= and confrtied e there was Hewi an Order, * _ ns: 
dead, no ties ſhould j oo — LF A An 27 e | , 
Pos can £23 2 „ 


pœna ad faciend, * | be —ꝗ out for t 4: Purple &. . — 8 ms 


42 on Ada vit that e of ht ry ref * A | 
2 With, ſo as to be ſerved; with the Writ of Execution, 0 


FA as allowed t. 85 a Motion -of Courſe, on Aﬀida- 
| _ Mathers that $ ice of the Clerk in Court might 
|" Service, yet beer the Clerk in Court appears o 
be dea (as he di r there the Court ſaid, 

2 253 no Order, but a wee ad furiend Attornat. 
muſt be An . out and ſnd ; becauſc ſe, till then, the Party 1 is 
not in urt ; 
"1: IOWA allo allowed, chat the Service of we Subpæna al 
facient Attorn. would be good; if left at the Houſe, and that 
though the Party in this Caſe denied himſelf, ey ſtilk the Sub. 
Pape might be left at his Rt . 


t, 1 2 We * * 


Caſe 118. Maſters verſus Sir Harcourt Maſters. 42 


At the Rolls. 
Rs. Ma ber Will left ſeveral Legacies 
YA. N to — — — and others; for Inſtance, 
K to har: Nieces A. B. and C. n 
A. and B. 200 J. a- piece, and to her Niece C. 400 l. 
and having a Mother living, gave all her houſhold Goods, af- 
ter her Mother's Death, to be divided among her faid three 
Nieces and alſo the beſt of het Cloaths ; ſhe likewiſe by her 
Will gave ſeveral ſpecifick Legacies, and to the Poor of two 
Hoſpitals - in Canterbury (naming them) 5 I. a-piece;/ as to 


her Lands ſhe deviſed them to her Nephew and Heir at Law, 


the Defendant Sir - Harcourt Maſters, but charged the ſame 
with the Payment of ber __—_ abovementioned, and made 
the Defendant Sir Hurcourt Executor. 

Afterwards: her Mother died, by which a confiderableln- 
creaſs 0 progres Eſtate came to her, and thereupon ſhe made 
a'Codicily thereby giving ſeveral ies to 
to whom the het — — her Will, many 
of which Legacies were larger than what were given them 
her Will, and gave 5 J. per Aunum 1 

Hoſpitals - (without | ſaying where the Hoſpitals avere) and 
left Annuities to ſeveral of the pecuniary Legatees 95 


— 


(23 


Will, and g n il Be W 4 B. dN M 
(leaving a Blank) to be d b . 


1. Mn tar Lalit 2 
them were writ ſo blindly (Gemin 
—_ it was difficult, if not im 


guiſh what the Legacies 
—— 100 l. or 300 L was meant 3 and 
Sauyer 200 l. when there was no ſu 


42.2, to her, but it Was re 
per; ſhe likewiſe beq 
and C. 50 l. a Year 1 


three Ni 


ber 1 | 
TI and left 200 l. 1 p- | 
nument for her Mother, after * ſhe died. 


Her Codicil happened not to E 
and ſo, as was admitted, could 

It was alſo admitted, that both od 
tate were deficient in Value to pay the 
ities given by her Will and Codicil. 

The Defendant Sir Harcourt proved her \ 
and upon a Bill brou t for the Pa 
Legacies to ſeveral of the Plaintiffs, 

I, It was decreed by the Maſter of che 

onal Eſtate not being ſufficient to pay the 
the Will and Codicil, and the Real Eſtate 
to the Legacies by the Will, and not to thoſe 
cil, the Eſtate ſhould be fo marſhalled, that, as 
the wwe Will might take Effect, and all the 


: 
1 


1 


111 
4 
Fn 


as 
b. 


7 : 
: i 


1 
1-2 
: 
4 


0 
5 
: 
2 


: 
z 


| | 


al 


| es in 
the Will only,” and the p Eftte is not Culfcient t all the Le jo) the 
n charged on the Land, and ies by Codiczh 


And therefore, that the tees in the Will ſhould ey ad, 
out of the real Eſtate, and if that ſhould be deficient, they muſt 
as to 8888 9 come in Average with the Legatees in 

out of the perſonal Eſtate; and, there 
being e 8 , that the Land ſhould be 
forthwith fold to prevent a ar Deficiency, but that the 
Specific Legacies muſt be all paid, and not (a) abate in Pro- (a) Vid.poſ 
on; on the contrary, that the (5) 8. thop 1 
423 by the Civil Law, yet they ought to abate por- (4) Vid. ante 
tion, Re -. Tareverſws 
wy Ser 


| But it was objected, that the ewo-handred Pounds given Specific Le- 
fora Monument for the Mother, ought not to abate in Pro- £0 port 


Average, but Charity Legacies that are ſhall come into Average, as well as other 


pecuniary, 
a r Monument 
Legacies, Whether n a 


Bbbb portion, 


* 1. 200. <2 


"De Tm Paſt, 9151 I 


ings Deb of rich to in doors 1 Me- 
35 from om the Touts received the Part. of 
wy I" Ur bes 


ſeryed haz Point, 
hat, the See ti 


heel Dai wth N 


is by Will ment of the L abovementioned. it could not extend to 
dbe Payment the! Leggcies.in the Codicil;. but if the, real. Eſtate. had been 
of the Le- 


roed with The Payment. of the Teſtatrix's Legacies in 
— it would have taken in n 
e ve being as mul her Legacies, as thoſe in the Will. 

d 2 
| — the ciel, fo the Land — e the Paymen of the Le. 
gacies generally. js 5 


d It eh "objected, hk Sears bey Lai 
Lops "we in it, Codicil 8 557 the Legacies in the W. Will, and were 
. KAY" 2 to the ſame Perſons, this ſhould be in Satisfaction of 
afterwards the Legacies in the Will, and that the ſhould not have 
greater Le- both; and particularly, that where the Annuities given by the 
fie Por Codicil were of 8 Value than the Legacies in the Will, 
ſors by Co- and were given to the ſame Perſons, they ſhould be a Bar to 
dicil z theſe ſuch, Perſons from claiming both: 
Es —_ but the Legatees to ded becauſe the Ci 
Part of the 5 | 


| : The Annuities by the G given to the 
ſame wy that were pecuniary Legatees in the Will, and 
though of greater Value, yet ſhall my be taken to be a Sa- 


tisfaction for che pecuniary Le given by 'the Will; be- 424 


cauſe the Annuities are not ejuſdem generis, and the Annuitants 
might die the next Day after the Death of the Teſtatrix, and 
nothing being more uncertain than Life, conſequently che latter 
Gifts inſtead of being a Bounty, might be a Prejudice, if taken 
to. be in Satisfaction of the Legacies by the Will. 
_ 4thly, The Court declared, that the Codicil was Part of the 
ul, and proved as thereof, and that the greater pecu- 
niary Legacy, given by the Codicil to the ſame Perſon that 
was a pec untaty Legge in the Will, ſhould not be taken to 
be a Satisfaction, unleſs ſo expreſſed; that it was, as if both 
the Legacies had been given by the ſame Will z and it ſeemed 
a Circumſtance tending to prove, that the Teſtatrix intended 
additional Bounties, inaſmuch as ſhe, after the making the 
Will, and before her making the Codicil, had an additional 
es Eſtate from her Mother. 1 Hos 
ue 5thly, On its being inſiſted, that the Deviſe of ou- 
Gout!” ſholdGoods to the Teſtatrix's three Nieces, could not paſs thoſe 
tends to all Houſhold Goods which the Teſtatrix had not at the making of 
Houſhold * 


Goods purchaſed afterwards, and that are in the Houſe at the Teſtator's Death. 


| the 


— oat ca 


| but 
her 


e _404ths- Poſleſſion og by the 
Mother, and that the Cadel wouks not ſup- 
or the Codicil gives all (with's 2 ns 


2 The Deriſs of all obe, Houſh6ld'' Goods Will 

all Houſhold Goods that the Teſtator has at the Time of his 2 

(ﬆ) ) Death; contre of 's Deriſe of all one's Lands, ſor chat (5 
only the Lands which: F a Hie 


= Goods are always p = 
therefore the Will, 8 N Ot ret relate 36 hs the Clips 7 


Time of * Teſtator 5 otharwiſe i it would. be "viry Reafon — 


Death of 
b for 


. ＋ the Will, though here the Will'is fafcient with- rr 
out the Codicil; and an to Plate, (5) if commonly made uſe ven 
of by the Family, the ſame ſhall paſs ds Houſhold Goods. 630 

| ide 
Preced. in Chan. JOINED ſhall H 
rec W. amily ſhall paſs as Houſholf 


* * - 4 


6thh, Where the Will was writ blindly, and gra ly legible Where the. 


and as to the Money-Le writ in F Will is writ 
to be referred to the to examine, d foe what te 8 and 
Legacies were, and he to be afliſted by ſuch as were dees 3 

in the Art of Writing. deere 


Cour rf itt» Maſter to Seer what chaſe Lr were, e Maſter to be 
alliſted with ſuch as underſtood the Art of Writing, 


7thy, Likewiſe as to the 1 of 2001, to Mrs, genes, _ 
Maſter to examine, who the Teſtatrix meant thereby, and N ally 
whether the Teſtatrix meant Mrs. ee wir d Fer. Ally hel 
ſon that contended for the ſame; if the Maſter ſhould Maſter to ſee 
find ſhe was the Perſon intended, then 2 to receive her Le- who was in- 


509 in Proportion with the other 3 
t 
it a 


bly, As to the 51. per Ann, to * the Hoſpitals, One by 
ppearing that the Teſtatrix lived in Canterbury for many begs 1 
Years, and died there, and that ſhe took Notice by her 5* 7 4" 
Will of two Canterbury itals, this Charity was held not very the Ho - 
to be void for the Incertainty, but to have been intended for fpitals, and 


it was pro- 
ved the Teftatrix lived in a Place l be taken to be theſe 

Hoſpitals, rn e though found- 
& by the ſame Perſan. 


* It was formerly held, that by the Deviſe 

or Houſhold 8 Plate in by the De Uſe would. 
was but Curta Supellex ; but as the Nation grew 
a more common Furniture, it his: eaaGine batted wht 


thoſe Words. the Maſter of the Rolls in the Caſe of Budgen verſus El- 
lien & U, Paſche 1591. 


f * "Ns a Guts 
— * p 

* U. 23 — HA _ Se —— . — 2 
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Term. 4 1 
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preſſed) ta the Hoſpital about a Mile out of Canterbury though 
founded bythe ſume Archbiſhop of Canterbury, and governed 


4 the Hoſpitalsrin' Canter 


\ — 


by the ſame Statutes. And this the Court decreed, notwith- 426 
ſtanding it was objected, that they ought not to go out of the 

Words of the Will and confine the general Words Lal 
Hoſpitals] to thoſe in Canterbury; and the Court did this 

the rather, becauſe theſe Charities, if they prevailed, would be 
Perpetuities of 5 /; per Ann. and by that Means create a De- 
fcciency, and conſequently in a great Part defeat the reſt. of 
„ en Legacies, in Favour of thoſe that were 
„ ene eee eee Gl 3/3 0X 6 ee 
"gtbh, Whereas in ſome Part of the Will it was writ Hof 


pitals, and in forne Spittals : 


— Cu It is the ſame Thing z for Spittal is the Abbrevia tion 2 
the ſame, of Hoſpital, and thence come the Spittal Sermons, hs 
Caſe 1. Fiewet verſus Ireland, 0» 
Lord Chan- | | | *: 28 
aal, Far- acl hap nh c d AV , on theme r 
ker. Uſband and Wife have Iſſue a Daughter, and a Proviſion 
Proviſion for | 3 is made, ' by Deed and Fine, out of the Eſtate of the 
Daughter to Wife after Marriage, for ſecuring 600 /. in Truſt that ſhe 
| be born ſhall ſhall have the Intereſt dure her Life, and afterwards in Truſt 
* Bauch a that the 600 7. ſhall be paid to ſuch Daughter or Daughters, 


then begot- as ſhall be begotten by the Huſband on the Wife, ſuch Þ 


ten. ment to be made at their Ages of eightecen or Marriage, which 
a | ſhall firſt happen, the Intereſt in the mean Time to go fot 


Maintenance, and if no ſuch Daughter, then to the Huſband. 
The Fact happened to be, that at the Time of the exe- 
. 5 cuting of this Deed, there was a Daughter of the Marriage 
0 about ten Years of Age, and no Daughter born afterwards; and 
the Mother ſoon after died. | ET” Ws Poe 
© . Whereupon it was objected, that the Daughter born before 427 
the making of this Deed, &c. ſhould not take ; becauſe it 
nn Daughters as ſhall be begotten, which are Words 
or Futurity. | „ 
Lord Chancellor : The Parents could never intend to neglect 
a Daughter which was born, and yet ſo young, as not to be 
capable of offending them, (viz. being but ten Vears eld) 
and at the ſame Time to take Care of a Daughter #0 be born, 
and which might never be born, and in Fact never was; for 
which Reaſon, if the Words can bear any Interpretation, the 
Daughter born before ſhall take. I 
(a) 1 Inſt, Beſides, es Procreatis takes in Children to be. begotten, (4) 
20. b. and Procreandis includes Children then begotten, and as the 


545, 711. Preced, in Chan. 491. & Vol. II. 33, Gore verſus Gre. 
Words 
* 


177 


—— of that this 
or to am inion, that Dau 

ter, though born before, ſhall of Opin, the Words 155 
ſhall be begotten] ſhall relate to the Death of the Wife, and 


22 ara ny : 


C.J. Hob, in 1 Yet 230 wh 
and if he died, living the Wi 
Son and ti Hein o his Body; the firſt Son died, living the 


Wife, but leaving Iſue, and it was Rrongly urged, that his 
Eſtate ſhould ng Yo that it being ſaid / he died, living the 
Fife, this explained —— t it was ruled by 


all the Court, that it was an abſolute Eſtate- Tail in 
Son, and as if the Words had been, if he died without Iſii 
living the Wife. For the Father could not be thought 
intend to prefer a younger Son before the Iſſue of his eldeſt. -- 
And the Conſtruction contended for in the preſent Caſe 
would be equally ae M 


Stafford verſus City 12 Nn ite 119. 


A. And B. bring a Bill to be relieved a & the City of K Par 
» London, in R A. B. _ in the Bill was Where 
mentioned to be dead) were . dhe Cie of th f 
vers Water - Springs near London, at the Rent of 700 l. per 
Annum. And the Plaintiffs Bill yras to have ſeveral Allowarces Parties, it 
out of the faid Rent, by Reaſon, that the Leſſees were evicted 2 
as to ſome, and diſturbed in the Enjoyment of others of the Ces Be. 


n City themſelves and by others. miſy_ the the 
b & 
The City anſwers the Bill, ind pending the Sun; brings — K 


Action of Debt againſt A. and B. for the 1 ae 
to be dead; and to this Action A. and B. p tement, 

that C. was living, and ought to be f Deans 6 the 

Action; which being a Plea in Abatement, A. and B. made 
an Affidavit of the Truth of the Fact. 

And this Cauſe now coming on, the Defendants inſiſted up- 

on want of proper Parties, (vix. ) that C. was living, and not 

a Party to the Bill, and that C. was a neceſſary Party, as he 

was a joint Leſſee, and-equally concerned with AH. and B. and 

if the Allowances made to A and B. were not ſatisfactory to 

C. he might draw the Account all over again; that C. could 

not be bound by the Account, unleſs made a Party, and bring- 
| Cccc ing 


D e ©7180 


ag hi beſos ur Mater wks mar be enough, ge ap- 
peared he was eſſentially * eee Pr of 
the. other Plaintiffs: © Ryod:Guria concefſit.  ' ry 
Then che Qeſtion was, whether the Court S 429 
Plintifi Leave to abend, peying dhe Cots of the ay, or 
e As i Trick. ſuppoſe C. dead by the 
een a very to 
BY: 7767 
Vet to ſwear him living, upon the Plea in Abatement; and it 
1 difcretionaty in the Court, either to diſmiſs the Bill or 
to giye Leave for an Amendment on Payment of the Coſts 
of the Day, if in any Caſe a Bill ought to be diſmiſſed, RK 
W r e 


Caſe 120. Haul verſus Dedire, & econtra. 
Lord Chan 10 90 | 


cellor Parker. re were b Demands of ſeveral Wide affeQting 
One cove- the Eſtate of the Teſtator Abraham Dedire ; he ow 


nants before 
Debts. by Bond and by Simple Contract, and u ” this Mar- 
* 3 ria As n ſettle his Lands in Fs Marſh, 
Lande on df alſo Lands that ſhould be of the Value of 60 J. per Annum, 
. Nr . Life; after which he makes a Will, 
rewards thereby cha e g all his Eſtate Real and Perſonal with the 
deviſes theſe O's 11 Dae and ain. "_ his 4 Son * 
Lands for 
Payment of 
Debts, a i Neth e ei Sian Ai Doran to ſettle Lands of 


the Value of 60 J. 1 mentioning any Lands in certain, this no 


Specific 
Lien, but the Wife muſt N 131i ey yg oe mg 
Eftate for Life, and the Wife to come in for that Valuation. But the Wife to have the 
Arrears before incurred, as well as the Valuation of her Eſtate for Life. 


On a Bill-brought by the Creditors for the Satisfaction of 
their ſeveral Debts, Lord Chancellor ſaid, with Regard to the 
Lands in Rumney Marſh, the Marriage Articles, being a 8 

e make the Covenantor, as to them, but 
a Truſtee, and therefore, during the Life of the Wife, they 430 
are not to be affected by by any of the Bond Debts, 
"Bax the-Corenaot (for. Gniling Ragds of the, Value of 60 
ber Annum on the Wife for her Life, does not ſpecifically bi 
any Lands; wherefore, as touching that, the Wife muſt 
come in only as a Specialty Creditor with the other Special- 
ty Creditors. And in order to ſettle the Quantum of this 
mand, let the Maſter ſet an Eſtimate on the Wife's Eſtate 
for Life, (viz.) at ſo many Years Purchaſe, and then the 
Wife to come in as a Creditor by Specialty, for ſo much 
Money. But in Regard the 601. per Annum was in * 
for two Vears at the Time of the 3 


15 


— 


431 


made in Holland, and that by the La 


the Law of France, without w 


— Tale, #718: 


—y— 2 


| * Creditor for 120 J. for theſe two Years Ar- 
_-_ rears, beſides the Value of her. Eſtate for Life. 


And though it was objected, that the Maſter oaght to value 


what her Lifc-Eſtate was worth at the Time of her Huſband's |. ©... 
Death, yet the Court over-ruled this; for theſe two Years W- 
rears were a Debt actually due to her, and m muſt in all Events | p64 
ly eng nt . 


mean Time, and if her Liſe had 
been no Valuntzon 5 and ſe it ws. 


ment of Debts, but permitted to deſcend 

Debts, and conſequently were legal Aſſets by Deſcent 

the Bond Creditors, charged only in Equity by the Wi 
as to Simple Contracts, whether the Bond Creditors ſhould Debe hall 
not. be preferred to thoſe by Simple Contenttt:, 2 oc g 


oxy 
But if h on! his Lands with the f his Debts, ſo that the Lands deſcend 
e e br er ni et Se Dane 


By Lord Chancellor: As this Caſe is ſhall : But if the But if the 
Heir before any Action brought had fold the Lands, and then Heir ſells the 
the Creditors by. Bond had brought their Actions, they ſhould I before 


| have been paid only their Share out of the Aﬀets. And it is N 


obſervable, that by the expreſs Words of the Statute of 4 & 4 - 


& M. cap. 14. e w-. . is any Deviſe or 2 to be paid 


« ment by a Will of Lands for Payment of Debts, or Chil- unf. 
« drens Portions according to an Agreement before Mar- 1 


of Frau- 
 * rage, other than the Heir at Law, ſuch Will ſhall be of andin 


cc Force.” | Deviſes, a 


| Will for 
Payment of Debts, ee 05 Ln Agreement befor Mar- 


rige, ſhall be good. 


When & vrma canned; that theſe Articles were 
. A 


ſuch Ar- 
ticles take Place of any other Debts, wherefore ſhould 


be here conſtrued 2 the Law of Holland, where 
they a ared to have been made; which was ſaid to have |, 


been held in the Caſe of (a) Feaubert and Tuff. | 6 


W and ſo ruled, that it 


207. 
Laws and 


ought to 
have been proved in this Cauſe what is the Law of Holland, Cuſtoms of 


a in the Cauſe of Feaubert and Tur, it was what was Trance or 


Holland 
Proofs our Courts cannot muſt be 


proved, elſe 
p 58, the Court 
cannot take Notice of them. 


OY ge Ho. 


Target 


— 
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* Caſe 121. 5 ee & af del Gaunt & at. 
Lend Chan- =Y 


Rok. : INE polldid of 2 Term for Year deviſed it by tis 
Abridgment . Will to his Son N * for bis Life, and no linger, 
4 in and after his Deceaſe, to ſuc of the, ue of the aid Henry, 
| * 4s Henry by bis Will . ſhould int; and in Caſe 
Termor de- ſhould die without. Iflue, then the Teſtator deviſed the fame 
8 to his Brother Abinus for the Reſidue of the _ 4 
eee rg 1 died. 


fuch of his Ile as — ſhall * and if 4. tie wihout Iſſue, * 
nnn | 


Henry died without tfue living at his Death j e 
| on 
„ Queſtion was, hicther the Term ſhould go to the 
3 Berens of the firſt Teſtator, or to the E f] Hen- 
ry, or to Albinus ? 5 


0 . Object. The Deviſe over of a Term upon a Death without 
Iſſue, is void, being too remote an Expetancy, and tending 
2 to a perpetuity. 
| Lord Parker : The Expreſſion of dying without Iſſue, has 
a6 a * Vide two Senſes: a) 1 
hole verſus Hoyer, poſt Pinbury verſus Elin, & Forth verſus German. | N 0 


2 


| 1/t, A vulgar Senſe, and that i is, dyin without leaving Iſſue 
'at 95 Time of his Death. £ (roving 
2dly, A legal Senſe, and that is, whenever dere is a Fai- 433 
lure of Iſſue. 
And if this Will be taken in a vulgar Senſe, (viz.) if Ha- 
dies without leaving Iſſue at the Time of his Death, then 
e Deviſe over to Albinus is good; now this ſeems to be the 
Mabe of the Teſtator in the principal Caſe; for it muſt 
be ended fark» Yue as he ſhould, or at leaſt might a ome 
the Term to, which muſt be intended Tſue then living; and 
this Conſtruction ſhall be the more favoured, in regard it 
ſupports the Will, whereas the other deſtroys it. 
Therefore the Court held, that the Deviſe over of the Term 
to Albinus was good, and obſerved, that there was a great Di- 
verſity betwixt a Deviſe of a Frechold Eſtate for Life, and if 
A. dies without Iſſue, then to B. anda Deviſe of a Term in the 
tame Words; for in the former Caſe this might give A. an E- 
ſtate-Tail, becauſe the Words [if A. = Won hl Þ 


* Note; The Words which are in hab, ate all omitted in the Re- 
giſter Book, though they are inſerted in all the Cotemporary Repo 
of this Caſe, and ſeem here to be the principal Foundation of the De- 
Cree, 


2 


34 
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Caſe of an Inheritance, are inſerted in Favour. of the (a) (e) Vid pf 
Iſſue, and to let in the Iſſue after the Death of the Father; 2 
but in Caſe of a Term, theſe Words cannot have ſuch Ef- Chapman, 
fect, for the Father takes the whole, which, on his. Death, © © 
will not go to his Iſſue, but will belong to his Executors. | 
Alſo Lord Chancellor cited the Caſe of Lodington and 

Chime, reported in 3 Lev. 431. which his Lordſhip ſaid 

was in ſome Points of it ill, and miſtakenly 1 by 

Serjeant Levinz, though he himſelf was of Counſel in it, and 


that this was a ſtronger Caſe than the Principal. 


Note; Mr. Mead urged that if Henry ſhould have Iflue 
at his Death, and ſhould make no Appointment to ſuch 


Iſſue, the Deviſe over to Albinus would be good. But the 
Court ſaid nothing as to this, | | 


Richardſon verſus Spraag. Caſe 1224 
2 oe S Mt the Ralls, 
Eſtatrix deviſed Money in Truſt for ſuch of her Dig of 
'F Daughters, or Daughter's Children, as ſhould be liv- a Truſt to 
ing at her Son's Death. Some of the Daughters were living all his 
at the Son's Death, and had alſo Children, and others were Paughters 
dead leaving Children, ng 
at the Teſtator's Son's Death ; fome of the Daughters were living at the Son's m_ 


and had Children, and others of the Daughters were dead leavi hildren ; decreed 
the Children, as well of the living Daughters as of the Dead, ſhould take, 


Upon which the — was, whether the Children of 
the living Daughters ſhould be let into a Share under this 
Deviſe, or only the Children of the dead Daughters as ſubſti- 
tuted in the Place of their Mothers? | 

This came on before Sir Foſeph Fekyll Maſter of the Rolls, 
who, after having taken Time to conſider of it, decreed, that all 
the Children, as well of the living, as of the dead Daughters, 
ſhould come in for their Shares. 
For that the Word or] ſhould be taken (a) for [and] otherwiſe The Word 
the whole Deviſe would be void for the Incertainty ; and that [+] to be 
it was the ſame, as if the Deviſe had been to ſuch of my e 
Daughters, and their Children, as ſhall be living at my Son's U. 
Death; ſo if the Deviſe had been to my Children or Grand- Vol. II. 
children, my Children and Grandchildren would have taken. Ce ver- 


us Kelway, 


alſo 2 Vern. 388, 


| Moreover the Word [or] might be of Uſe, in regard all 


the Daughters might die in the Son's Life-Time, and then 
Teſtatrix might not think it proper to ſay, Daughters and 
their Children . on there might not be ſome of each Spe- 


w 
| cies; but [or] in ſuch Caſe would be the proper Word, art 


Dddd 


———— 'N 
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— Reports 64 5. the laſt Caſe but one in the Book®, | 


| ® It oem sr if it might. have been agreeable to the Senſe of the Teſlatrix | 
to have underſtood the Deviſe thus: To my Daughters, and to the 
cc „ Children. of ſych of them as ſhall be dead, Er. 


4 


Caſe 123. 0 Rex verſus Burrard. 


Motion to A E De was nn for not 
2 _ . his Proportion o of a Rate made for repairing the 
 Excommuni- O in Suffolk, 25 
cats capien- 


de, 1ft, for want of Addition; and 2dly, becauſe not ſaid 2 Defendant was Pry 
rant in the Dioceſe. Court difallowed both the Exceptions, but inclined to think that af- 

ter the Writ has been iſſuec out of this Court, and been t into B. R. and 
— delivered to the Sheriff, but not yet actually returned into B. this Court, on F 


plain Error appearing, may ſuperſede, or quaſh it, 4 


And it was moved. by sir Eduard Nerthey, Attorney Gene- 
ral, to ſuperſede. this Writ, ½, for that it was not ſhewn, 
that the Defendant was commorant within the Diocale' x 
the Time of the Excommunication propounged: Moor a 
D Jones, 89. 
, Becauſe there was no o Addition. of the Defendant ws 
the 0 Writ. | 
On the other Side it was + anforored (as to | the firſt Objec- 
tion) that the Defendant in the Libel was ſaid to be of D. 
in Suffolk, which was the ſame Pariſh where the Church was, 
and it ſhould not be intended that, after the Libel, he boom: 
from thence ; but if he did remove, his flying from the Pro- 
ceſs of the Court which had a proper Juriſdiction, ſhould not 
mend his Caſe, for then the Party, by his own Act, and 
his turning his back upon Juſtice, might avoid ſuch 
we, As to the Want of an Addition, this was ſaid to be 
only requiſite in the Cauſes of Excommunication mentioned in 
the Statute of the 5th Ez. chap. 23. for which Reaſon, it 
was U that for want of an Addition there could be no Pro- 
him, by way of Proclamations with Pains and 
Ports r not appearing, but ſtill, as the Matter was plain- 436 
ly of Eccleſiaſtical Cognizance, (ny, ) the Repairing of a 
urch, the Excommunication was and ſo was Cro. Car. 
196. Hughe's Caſe, T. Jones 89. The Inhabitants. of Berd- 
mondſey, Sir Bartholomew 2 Reports 16. Fobnſon s Caſe, 
293; The King verſus Fowler. 
Lord Chanc ellor called for the Writ ; and. it appearin ee 
the Indorſement thereon, that this Writ iſſued a" 


436 


Du 
| thaugh the Writ was inrolled in B. 
was 
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cery, and according to the Statute of the 5th Elix. was re- 
turnable in the King's Bench, and, though not yet actually re- 
turned, had been brought into the King's Bench, and by that 
Court delivered to the Sheriff, for this Reaſon Lord Chancel- 
lor doubted, whether, though the Writ were not returged, 
et foraſmuch as the Court of King's Bench was poſſeſſed of 
k, the Chancery could ſuperſede this Writ; and at firſt his 
Lordſhip inclined, that it could not, but afterwards ſeemed to 
alter his Opinion, and this, in regard of the great Miſchief 
which might follow, if the Writ of Excommunicato capiendo 
ſhould iſſue out in the long Vacation, when the King's Bench 
does not ſit; and it would be hard that there ſhould be a 
Failure of Juſtice, and the Party continue in Priſon, and wi 


; 
z 
3 
N 
8 
E 
& 
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8 
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ho Opinion upon this; but the other Exceptions agpin the 


(e) And this in Fact was dome in Tein; N Lord King in 
Caſe of Borlew verſus Collins „where the Wrie of . 
not payin in a Cauſe in iritual on-payment 
Tas ond other Bcclefiaftical "4 which Un 


4 
. 


ich being ill for , 
R. yet being not returned there, to 
revent a Failure —_— it was ſuperſeded in C But Nero, 
Whether the Won e in the long Vacation ſhould not have been 4 li 
before the Vacation, for the Statute of the 5th Elz. ſe. 2. | 
that every Writ of Excom. cap. ſhall. be made out in Term-Time. 


f 
| 


DE 


— — 


Term 8 Trinitatis 


i . 


Caſe 124. Price verſis oh Handred of Chewton in 
cel Par- | _ Com. Somerſet. © | 1 

ö H E Plinif Price, on the 10th of June 1717, went 

| * ä before a Juſtice of the Peace, and ſwore he was robbed 


againſt that Day about two of the Clock at Noop, of 180 J. and on 
an "Hundred the gth of Auguſt following ſued out an Original againſt * 
2 Hundred, who ap . Plaintiff declared upon — 8 
Douche to ute of Wi inton, Ae wf he dropped the Action, and af- 
the Curſi- eh on the 10th, of this Inſtant June, ſued out a newt 
tor wichin inal, but the ſame was antedated, and made to beat 
_ 3 7 GR the 5th of Fune Inſtant ; and the Defendants: produced & 
paſſed the Certificate from the Curſitor, that the, Writ*was or ſealed 
Great Seal until the 1oth Inſtant. Wherefore, as there could not be two 
after the Tenths of June in the ſame Year, infiſted the Year -wa 
Ce elapſed, and conſequently, that the Right of Action was ex- 
in the Year, tinct by ſuch Lapſe of Time, and the Hundred actually diſ- 
(viz.) when charged ; that it ou ght not to be in the Power of the Cur- 
the Inftruc- ſitor, by his antedating the Writ, to revive the Action, or 


_ Nes to givea 4 Right to the Plaintiff, which he was before _—_— 
Gurfitor: barred of; for which Reaſon, it was prayed, that the 
But 


the 


This held nal might be ſet aide and ſuperſeded. 
vane b the Practice of the Curſitors Office. 4 8 RY 9 


On the other Side it was anſwered, that the a 
made to bear Teſte on the Day that the Inſtructions Aa 
brought to the Curſitor, which was on the 5th of June In- 
ſtant, though it had not been actually ſealed Trek the 10th 
and that it was the conſtant Courſe, to make the Writ bear 
Te == when the ſame was beſpoke; that if it were otherwiſe, 

it might be an Inconvenience and Hardſhip to the Suitor, 
who might ſuffer and be deprived of his Right, for what be 


could not help ; for that it was frequently im ible to get the 
Writ ſealed for 4 "cbnfiderable Time . 5 


ime after {| Writ, 
beſpoke, and even drawn up by the Curſitor. He 2 
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Lord Chancellor : Let — — 


Aſſiſtants of the Curſitors Office, to certify what has been the 
Uſage and Cuſtom in theſe Caſes, and to ſearch Precedents in 


Relation thereto, and in the mean Time, let all Proceedings 


1. Obedience to this Order the Principals and Adiftants of | 

the Society of Curſitors, ſoon after (a) made their Certificate, ( 18 Jul 
and thereby 70. 0 1 conſtant Practice of their 

Office, to Tefte Original Writs againſt Hundreds, Corpora- 

« tions, Heirs, and in ſeveral - other Caſes, the ſame Day the 

« Writs are beſpoke, and that they never knew it otherwiſe, 

or that the Practice was ever conteſted before the preſent 

1 Caſe. . 

Upon which it was ordered, that the faid Plaintiff might be 3 
u N 
. n nnn | 
ference. 
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19 1 Pais Caſe. B. R. "0 Cale 12 5 


PAIN wa commited to-the Fleet the late la T7 
Chancellor Cowper for a Con in obſtructing the Ex- One com- 
ecution of his Lordſhip's Warrant the Commitment of mitted i in 
 Pain's Father; for the Non-payment of a Debt decreed to Clngmg 
the P laintiff Hinchhliffe, and Pain having removed himſelf to in — 
the King's Bench, and being let at large by the Marſhal, Lord 3 


Chief Juſtice Pratt granted his Eſcape Warrant againſt him, ken 


which Pain was taken in the Strand, and committed to X Lord © 0 
ate as the County Gaol. Warrant, 
ö | ſuch Per- 
r 


A thought by Pain's Counſel, that an Eſca | 
t vy ing thought by 2 Caſe, it was moved that 000% 
1 be returned; which 710k gs | 72 


The rene now moved to — — de 
an Eſcape Warrant did not lye, . — 2 e 
. deen Anne, cap. 6. wk gives the Eſcape War- (5) Vide" 

on of Perſons committed pag of the Courts — Lg 
Tony eee upon any Aae of Debt or Da- 
mages, 9 empt in nor per forming Orders or Decrees 
in ; of eh ſo that the Statute does not exte 
to Perſons committed, for Contempts generally, but it m 
be for @ Contempt for not performing an Order or De- 


eree . Exceptio and the Statute mentioning this 
TIES 25 now Pain, though committed 
fer a ta” yet was not committed for a Contempt, in 


Gee 00, Order 


F F, 
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1 Indeed if Pairs Fathet had: been committed, al tate 0 
caped, there being an Order againſt him for Payment of Mo- 44 
ney, an Eſcape Warrant would have lain againſt bim; but 
Pain the Son was not within the Act, he not being to per- 
form any Order or Decree, and, when committed, was n 
to ſuffer, and not to perform any Thing. | 

+. +, +» That-this Statute being a penal Law, whereby the Party © 

nib e impriſoned without Bail or Mainpriſe, was to be 

taken ſtrictly, and not to be enlarged by Equity; and the Ins 

tent of it was, to preſerve. the Fooperyy vt -the Brill, mot 
—— — Reaſons, it was adjudged 

—_— r it was all 

the Judges 4 the King's Bench, * apo jan that this ws 


did not lye. 
„that 1 the pri- 


But there being an Order of 
— ſhould-be kept within the Walls of the Hleet, and he 
now eſcaping out of the Gaol of the Court of King's 
the Court made a Rule, that Pain ſhould be delivered by 

the Keepers of Newgate to the Marſhal of the King's Bench, 
to be there kept in cloſe Confinement, according to the Int 
tention of the Order in Chancery, TIEN bar was confined 
vine Walg-ofar Tote * 2: fe He ie 


149 


Caſe 126, | | | Lawſon verſus Lain. | 2 44] 


©.00 


D tio cau- H E Teſtator bein his Deat pov 

es, : ＋ delivered to his A arguing upo Gold containing 

Huſpand up- 168 Guineas, and bid her apply it t no otber Uſe hid be ber own, 

on his Death. and likewiſe drew a Bill upon a 'Goldſmith to 100 J. to 
Bed delivers his Wife, fo buy ber. Mourning and to * until her 

erz Life-Rent (meaning her Jointure) ſhould become due, and 

: 384 ſoon afterwards, (v:z, about ſeventeen ** after the 1 

neas, and of the Bill) the Teſtator died. 

bids her ap- | X 

ly it to her own Uſe. This is Donatio Mortis, Wi 

2 ſhall 3 Executors or — — of the ads goo Lage the Wh 5 

to pay Debts. S0 likewiſe, if the Huſband being ill l draws a Bill on his G 

ſmith to pay his Wife 100 J. for Mourning, this is a 1 intment. More 

ad. if the oney on the Bill were received in the H Tae. Time. 


This com n the "Maſter's R the Maſter 

the Rolls ane oo Opinion, that as 8 Purſe af 81 

| er Donatio Cauſd Mortis, in regard the Teſtator was _ 

guiſhing upon his Death-Bed ; and therefore, it bein 

nature of a Legacy, and not to take Effect, but in Caſe 

Donor's Death, under fuch Cireumſtances, a Man might give 

to his Wife; and it was the ſtronger, it being ſaid, that 

ſhe was to apply it to no other Uſe but her own ; for conſe- 

_ quently ** to apply it to her Huſband's Uſe. | . 
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( that thus being Donatio Cauſi 
| Mortis, need not be proved with the 'Teſtator's Will, nei- 
ther need any ſuch Gift tho' in Nature of a Legacy be fo 

oved ; for they operate as a Declaration of Truſt upon tho 

tor, 
2 As to the other Point, the Court at firſt held, that the 
Teſtators ordering the Goldſmith to pay 100 J. 18 his Wiſe 
— an 1 and determined by 1 Teſtator's 
To ere Mr Parent ied; hat this was an Authority 
—— for Mourning, 
— not take Effect but — — 25 
therefore his Death eduld not —— 
to have weight; but his Honour doubted, whethtr there 
could be a Donatio # Mortis without mars 
to ſuch Donee ; at , it was a Point not ſettled, for 
Realm, be wound (he fad) reſerve it for further Confidera- 
yon. 


Mee in Ni vacation, 1718. the Maſter of the 
Roll delivered his Opinion ſolemnly on both theſe Points: 
That the Delivery of the Purſe was good; and muſt operate 
14 Donatio Cauſd Mortrs, ut Res 'magis valeat, | Ge.” Becauſe 
otherwiſe one could not give to his own” Wife, and there be- 


ning a Delivery by the Teftator in His laſt Sickneſs; ry 


443 This his Honour held good, and to operate as an A 


he was ſo near his End, andthe bi his Wife app 

w no other Uſe than her own. made Part of dr. Ga 

pan and he cited Swinburne 18. Rs it a there are 
Sorts of Gifts Cauſd Mortis, and ſaid t is was in the 

Nature of a to the Wife. * 

c 2, As'to of 100 l. drawn upon 1. Goldſmith 

to his Wife to buy her Mourning, and to maintain 
2 until her Life-Rent (vix. Jointufte) ſhould come 3 


ment; that if the Wife had repeivedit during the H 
Life-time, it would have been liable to ſome Diſpute, but 
that S mms ny amounted to 4 Dire&tion' to his Ex- 

at the roof, ſhould be appropriated to Bis Wife's 
Ve. And he inclined. to think, that even if the Wife had 
received it in the Huſband's Life-Titiie, : ſhould have kept 
it; that being for Mourning, it might te like a Direc- 
tion given by the Teſtator touching his Funeral, 
ought to be obſerved, though not inthe "WII; © 
| as it could, to aftift' 


— — — | a b * — i — 'X t 
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ee of he nd Gn af an. \affoRtionate Huſband towards 
his Wife; wherefore it was Feng ning... 1 


Cale els | Drake verſus Robinſon. 
One deviſes FR. William * 4 Hadbom 3 in Hert ertfordſbire, havi 
all his real made a Settlement of a real Eſtate upon his hs 


dess ang for her Jointure, and having contracted ſeveral Debts, made 
having Pare his Will, and thereby deviſed all. bis real fate, not com- 


Freehold prod in the Settlement, to Truſtees and their Heirs for 


a ON Payment of his Debts, and was ſeiſed of _ Freehold 
Y > hold Lands, but had not ſurrendered Copyhold Lands 
e. Cop Uſe of his Will, and died leaving three Sons, and 444 


having ſur- Part of the Copyhold was of the Nature ok Burreagh En 


the Uſe of his Will ; regularl W ae 6 aid DT Ra 
if mentioned, EE 3 60 ef bebalf of Creditors ſupply the Wan a Surrender, But 


if the Freehold E e ne e _—_ 


gel The Copyhold does not paſs by this Deviſe, hs 
93 in the Caſe of Creditors, Equity will ſupply - 
Want of a Surrender, yet the Loppheld ought ever to be 
mentioned in the Will, eſpecially where ah the Wa 
Caſe) there is a Frechold Eſtato that will 
of the Will, 

Lord Chancellor : If the hold | paſſes, the yourigeſ Son, 
who is intitled to ſuch Part * as is Burrougb Engliſh, 
muſt contribute to pay his Proportion of the Debts, As 
betwixt. the Sons, it is a doubtful Caſe ; but with * 

che Creditors, if there be not an Eſtate ſufficient for the Pay- 
ment of the Debts without the S Lands, my Opinion 
is, theſe ought to 
| The Man is not a juſt Man unleſs he takes Care to 
Debts ; for * Reaſon * has made choice of W 
25 te. 
And fince the Teſtator's firſt Intention is to be W 
his Debts, to N ſuch his Deſign by a narrow Con- 
I. Mn bein 1 to the making ſuch Teſ- 
c ac in h w. 


tator a * 


But let the Maſter firſt fee whether there be enough with- | 


out the Copyhold for the Payment of the Debts. 


* * 
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Caſe 129. 


Lord Chan- - 
cellor Parker. 


On a Parti- 
tion inChan- 
cery, ev 

on! yr #4 

Eftate need 


— 


Outlawry, and put off the Cauſe in order that the Plaintiff 


might get ſuch Grant, and make the Attorney General a 


Party. | * 


Earl of Clarendon and Mr.. Bligh and 
is Wife verſus Hornby. 
| Partition was decreed of the Eſtate late Sir Joſepb Wit. 


liamſon's, two Thirds whereof belonged to Lady Theo- 
dofia Bligh, and one Third to the Defendant Hornby ; the 


Eſtate conſiſted (among other Things) of a great Houſe cal- 


not be divid- led Cobham Houle, Cobham Park in Kent, and of Farms 
ed; but and Lands about it of 1000 J. per Annum. ; 
ſufficient if | 2 DER 
each Tenant in common, &c, have an equal Share of the whole. . 


The Defendant Hornby inſiſted to have a Third of the 
Houſe, and alio a Third of the Park aſſigned to him by the 
Commiſſioners who were to make the Partition. 50 


o 


And this Matter coming on before the Lord Chancellor upon 447 
a Petition, it was urged on behalf of Mr. Hornby, that ' as 


he was intitled to a Third of the Whole, ſo conſequently he 
was to have a Third of the Houſe and Park; and in many 
Caſes in the Law, Things intire in their Nature, as an Houſe, 
a Mill, or an Advowſon, might be divided; ſo a Tenant in 
common ſhall have half the Houſe, every other Toll-Diſh, and 
every other Turn of a Church, Sc. that thus it would be 
at Law, in Caſe of a Writ de partione faciendd ; and in this 
Caſe Aquitas ſequitur Legem. 

Lord Chancellor: Care muſt be taken, that the Defendaat 
Hornby ſhall have a third Part in Value of this Eſtate ; but 
there is no Colour of Reaſon, that any Part of the Eſtate 
ſhould be leflened in Value, in order that the Defendant Horn- 
by ſhould have one Third of it ; now if Mr. Hornby ſhould 


—— 


have one Third of the Houſe, and of the Park, this would 


* much leſſen the Value of both. 


there were three Houſes of different Value to be dinid- b 


ed amongſt three, it would not be right to divide every Houſe, 
for that would be to ſpoil every Houſe; but ſome Recom- 
nce is to be made, either by a Sum of Money, or Rent 
2 of Partition, to thoſe that have the Houſes of lels 
alue. 6 
It is true, if ere were but one Houſe, or Mill, or Ad- 
vowſon to be divided, then this intire Thing muſt be divided 


in manner as the other Side contend; ſecus when there are 


other Lands, which may make up the Defendant's Share. 


By 
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By the fame Reaſon, every Farm Houſe u the Eſtate 

448 — be divided, which would depreciate the Beate, and oc- 
cation perpetual Contention; and it may be the Intent of the 
Defendant, when this Partition is made, to compel the Plain- 
tiff to give the Defendant forty Years Purchaſe for his Third 
of the Houſe and Park. | * n 
Therefore fince the Plaintiff Bligb and his Wife have two 
Thirds, I recommend it that the Seat and Park be allowed to 
them, and that a liberal Allowance out of the reſt of the 
Eſtate be made to the Defendant, in Lieu of his Share of the 
Houſe and Park, © © = and | 

Butler & Anne Us verſus Duncomd. 

PON the Marriage of George Duncomb with Mary, one 

of the Daughters of the late Lord C. J. Pollexfen, the 
Defendant George Duncomb the Father covenanted to ſettle 
Lands in the Articles. mentioned (being 400/7. a Year) on 
George Duncomb the Son for Life, Remainder to Mary his in- 
tended Wife for Life, Remainder to the firſt and every other 
Son of the Marriage in Tail Male, Remainder to Truſtees 
for five hundred Years, upon the Truſt therein mentioned, 


Remainder to the Uſe of the Defendant George Duncomb in 
Fee. 4) 73 | 


to raiſe the Portions from and aſter the Commencement of the Term. Father 


Caſe 130. 


Lord Chan- 
cellor Par- 
ker. 
2 Vern. 
* 

erm cre- 
ated for 
Daughters 
Portions 
commen- 
cingaſter the 
Death of the 
Father and 
Mother, 
upon Truſt 
dies leaving 


a Daughter. Decreed the Portion is veſted, but not raiſeable during the Life of the Mother, 


The Truſt of the five hundred Years Term was declared 
to be, that the Truſtees ſhould, from and after the Commence- 
ment of the Term, raiſe Portions for the younger Children of 
the Marriage, viz. if but one younger Child, then 3000 J. 
if more, 4000 J. to be raiſed by the Rents and Profits, or by 
Sale, Demiſe, or Mortgage, and payable at twenty-one or 
Marriage. | | 

The Marriage took Effect, and there was Iſſue a Daugh- 
ter only (the Plaintiff Anne) and George the Huſband died. 

Afterwards, purſuant to the Articles and a Decree in this 
Court, the Defendant George Duncomb ſettles the ſame Pre- 
_ miſſes (being 400/. per Annum) on his Daughter-in-Law Mary 

for Life, Remainder to Truſtees for 500 Years, the Reverſion 
to the Defendant George Duncomb himſelf in Fee. | 

The Truſt of the five hundred Years Term is, (as before) 
that the Truſtees ſhould, from and after the Commencement of 
the Term, by Rents or Profits, Sale, Demiſe, or Mortgage, 
raiſe 3000 J. to be paid to the Plaintiff Anne at her Age of 


twenty-one or Marriage; but there is no Proviſion for Maine 
tenance, 
The 


() Poſt. 


Portion would be 4 r 
ords 


Articles made before Marria 


— | | — — —ͤ — 
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The Plaintiff Jahn Butler, who was but a Mercer in Cuil. 
ford, and of mean Circumſtances, by Stealth and Bribery pre- 
vails with the Plaintiff Anne (when but fifteen, and without 
the Conſent of any of her Relations) to marry him, and with 
It was urged for the Plaintiff, that, though the Man had 
been in' Fault, yet this was now as the Wife's Suit for her 
Portion, in which the Huſband joined but for Conformity \, 
and therefore his indirect Practices in procuring the Marriage 
were out of the Caſe. Qyod Cu concefit. 

Next it was inſiſted, that the 500 Years Term was veſted 
in the Truſtees, preſently, on Sealing the Deed ; and was 
aſſignable and ſaleable; and that a Proviſion for a Portion was 


to be fayoured ; ſo that if it could be any ways conſiſtent with 


the Deed, it ſhould be paid at ſuch Time as there was Occa- 
ſion for it, and not wait until the Death of the Parent the Mo- 
ther, who being now but forty- three Years of Age, the 23 
ter might, at that Rate, be ſixty Years, of Age, before 


That though the that the Truſtees from and 
after the Commencement f the Term ſhould raiſe the Portion, 
yet (it was faid) there was a legal, (4) and an equitable Com- 
mencement of the Term; it was plain there was an Eſtate of 
the Term ſubſiſting, by which the Portion could be railed, and 
Equity would call for it, when there was moſt Occaſion, 
which was upon the Daughter's Marriage ; and when the Pay- 
ment by expreſs Words was appointed to be at the Daughter's 
Age of twenty-one or Marriage, the other Words inconſiſtent 
with theſe, ſhould be rejected as repugnant ; that whenever it 
ſhould be raiſed, it muſt carry Intereſt from the Marriage, it 
— inted to be then paid; and therefore to raiſe it now 
wo 2 beneficial to the Daughter, and not prejudicial 
to the Reverſioner, who in all Events was to pay Intereſt, 
either to the Daughter, or to the Mortgagee, and it could not 
be material to which. 1 A 

That it muſt the rather have this Conſtruction, in Regard, 
in this Caſe, there was no Maintenance provided for the 
Daughter, until her Portion became payable. x 

Beſides, the Perſon here contended with, was only the Fa- 
ther, who had the Reverſion in Fee, and had received the 
4000 l. which was the Mother's Portion; and yet now made 
a Difficulty of parting with 3000 J. 

That though the Settlement in this Caſe was after the Mar- 
riage, yet the Plaintiffs grounded their Pretenſions upon the 
z and notwithſtanding it might 
be objected, that the Plaintiff the Daughter Anne was not a 
younger Child within the Truſt of that ; yet as a Daugh- 
ter, Cough fo born, when there was a Son born after, was, 

| mn 


: 


430 


451 


452 


? , .— — . 
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E 


in Equity, deemed to be a (a) er Child, ſo here ſhe ſhould (4) Ante 
hs in the ſame n otherwiſe ſhe could 5% verius 
be intitled to nothing within thoſe Articles. Qyod Curia 
conceſſit. | | | | 4, 

_ to Authorities, Mr, Vernon cited the Caſe of Hellier 
and Jones, determined in the Time of the (b) Lords Com- (v) Decreed 
miſſioners, and where it was decreed, that a Reverſionary Term 8 the Lords 
for Years, expectant upon the Death of the Mother, ſhould be dn _ 
fold for the Payment of a Portion at the Marriage of the 1, Nov. 
Daughter; ſo likewiſe was it reſolyed in the Caſe of (c) Staini- * W. 


PT pa 2 PR and af- 
forth verſus Stainiforth i” lov: 
* affirmed 
their Lordſhips on a Rehearing, and again afemed upon an Appeal o the Houſe of Lon 
(e) 2 Vern. 460. . 


And in a much ftronger Caſe than the principal One, that 
of (d) Gerrard verſus Gerrard, where an Eſtate was ſettled (4) 2 Vern- 
upon Sir Charles Gerrard for Life, Remainder to Lady Ger- 458. 
rard for Life, Remainder to Truſtees to raiſe 50001, Portion 
for a Daughter by the Marriage, if byt one, to be paid with- 
in fix Months after the Death of the Father and Mother, on 
the Father Sir Charles's dying, leaving a Daughter and no Son, 
the Daughter had a Decree Be raiſing the Portion in the Life 
of the Mother the Lady Gerrard, who is yet living. And in 
the Caſe of (e) Corbet and Maidwell, this Caſe of Gerrard (.) $alk 
and Gerrard was allowed by Lord Cowper, though, it was ad- 159. 
mitted, he faid, if it had been Res integra, he would not have 
gone ſo far. d 
Alſo Jones (TBo.) 201. Greaves and Maddiſon, was cited, 
where a Journ Mercer married the Daughter, and the 
Portion was to be raiſed by a Term for Years, if the Father 
died without Iſſue Male by the Marriage, and ſhould leave 
a Daughter ; and the Mother on her Death leaving a Daugh- 
ter, the Judges to whom the Caſe was referred for their Opi- 
3 the Portion to be due in the Life of the 
ather. 3 | | 
Lord Chancellor : Though Gerrard and Gerrard, and 
Greaves and Maddiſon were ſtrong Caſes, yet this Caſe ſeems 
to go yet farther; and as Lord Chancellor Cowper (whom 
his Lordſhip was pleaſed to ſay he unequally ſucceeded) de- 
clared, that if thoſe Caſes had come before him, he would 
not have gone ſo far, I for my Part declare, I'll not go a 
Jot farther ; but where Things are ſettled, and rendered cer- 
tain, it will not be ſo material how, as long as they are fo, 
and that all People know how to act. 
The Words | from the Commencement of the Term] muſt 
be intended, Commencement in Poſſeſſion ; and in this Caſe, 
if the Truſt of the Term had been, that the Truſtees, 
the Commencement of the Term, and not before, ſhould 0 


Gg 8 
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Term muſt have commended before the Portion could: be 


the Portion, there could then have been no Doubt, but the 


raiſed, Now here thoſe negative Words are plainly implied; 
= when the Deed ſays, after the Commencement of the erm, 
it plainly ſhews the Intention of the Parties to be, that it ſhould 


15 not be before, and' can have no' other Meaning. 


Vide 
(a) Vide _ firmed) by which Means the whole Reverſion of 40b. per 


poſt Bacon 
verſus Clerk, 
and Brown 
verſus 


Barkham. 


And the Penning of it in ſuch Manner might be owing to 


4 reaſonable and prudent Care in the Pareitts, to prevent this 


Eſtate from being eaten up, and devoured with tereſt ; for 
' if the Reverſion mlght be moörtgaged, it might have been, ” 


the ſame Reaſon, mortgaged immediately on the Mar 

and the Mother being but a little above forty, may be fup- 
poſed to live to double that Number of Years, viz. to eighty 
or upwards, within which Time the 3000 /, Mortgage-Money 
er be more than trebled, and the Mortgagee mi t fore- 
Joſe, and by Week Reports of the Money due might make 
kis Intereſt pal (as it muſt be after thi (4) Report con- 


Ainum would be inevitably ſwallowed up. 

Therefore to prevent this Hardſhip on the Family, the 
Words ſeem to have been inſerted, and can have no other 
Meaning, than that the Portion ſhould be raiſed after the 
Commencement of the Term in Poſſeſſion, whereby the Par- 


ties have fixed a Time for the raiſing it, which Words, though 


[8 gion 5 inſerted for the Preſervation of the Eſtate from 
robability of being loR, _ other Side would nevertheleſs 
Ki rejected. 

Alſo his Lordſhip did not bn to take it, that the Portion 
ſhould carry Intereſt from the Marriage; though I cid not 
obſerve that the Court gave any Opinion as to that Matter, 
but faid, that if it were to yield Intereſt yet decreeing a Mort- 

ge to be made, would carry it further, by putting it in the 
Pn of the Mor by a Bill of Poe tune to make 
even the Intereſt el ups n every Report; and that if 
this Portion was due, the True Gf they thought fit) might 
make the Mortgage, without coming to the Court, at leaſt 
it ſeemed ſo hard a Caſe upon the Reverſioner, that Equity 
ſhould not decree it. 

As to the Objection, that the Settlement did not ptovide 
a Maintenance until the Portion was payable, there was no 
Reaſon that Equity ſhould —_— it, any more than that it 
ſhould ſupply te Want of a Portion, if none Had been pro- 
vided ; but this might be irduftriob fly omitted by the Set- 
flement, as intending to leave the Child to depend upon the 
Mother, who, by the Law of the Land, and of Natute, was 
bound to provide for it, 

Moreover the Court obſerved, that here, in the Truſt de- 
olared by the 8 Articles, of the coo Years Term, 
it was 90 faid (as uſual) that if chere ſhould be Iflue 3 


455 
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and ſuch Iſſue ſhould die before twenty-one without Iſſue 
Male, then the Term ſhould ceaſe.. 80 tliat if there had 
been Ine Male of tlie Marriage, and that Iſſue had ſurvived 
wentyone, and had at any Time afterwards died without 
Iſſue Male, the Daughter would have been intitled to her 
Portion of three thouſand Pounds, and (as the other Side 
contended) to the Intereſt from her Marriage. 

for this ſeems otherwiſe as to the 5 
there had been Iſſue Male that attained twenty-o 

Iſſue Male might by a Recovery, have barred the ſubſequent 
Term of 500 Vears, and during the Life of ſuch Iſſue Male, 
the Principal of the Portion would: be intirely precarious, 
and therefore not due, and for the ſame Neaſon could not 
carry Intereſt.] | 

That it was no Objection to the Grandfather, that he had 
received 4000 J. Portion upon the Son's Marriage with the 
Plaintiffs Mother, and therefore ought not to ſcruple parting 
with 3000 J. to the Plaintiff his Grandavghter ; fince, for 
that 4000 J. the Grandfather ſettled a Jointure of 400 J. a 
Year upon the Son's Wife, which might be ſo long enjoyed 
y her, as to make it a dear Bargain, upon the common Me- 

ods of Purchaſe, 

However, the Caſe being of Conſequence, Lord Chancellor 
adjourned it, and directed that in the mean Time Precedents 
ſhould be laid before him. 

Afterwards; upon the (a) laſt Day of Cauſes in Eafter 
Term 1719, Lord Chancellor, having taken Time to conſider 
of the Caſe, did folemnly deliver his Opinion. 

He faid, the Queſtion being, when this Portion of 3000 J. 
ſhould be raiſed? He ſhould anfwer, proat the Deed, that it 
ſhould be raiſed after the Commencement of the Term in 
Poſſeſſion, | 

That the declaring by the Truſt of the Term, -the Portion 
ſhould be raiſed after the Commencement of the Term, im- 
plied a Negative, that it ſhould not be faiſed before; and if 
thoſe negative Words had been inſerted, there could have 
been no Queſtion at all. 

That a Declaration of a Truſt was like the preſcribing a 
Law to a Truſtee which was to be obſerved by him, and 
contained in it a Prohibition to act to the contrary ; it was 
ſuch an Affirmative, as implied a Negative, in the ſame 
Manner, as the declaring in the Truſt of the Term, that 3000 /, 
be raiſed, implied, that no more than 3000 J. ſhould be raiſed; 
or as that Part of the Declaration of Truſt, which faid the 
3000 J. ſhould be paid to the Daughter at her Age of twen- 
ty-one, implied it ſhould not be paid before twenty-one, 

That it had been objefted, a Term (eſpecially for the raiſing 
of Portions) might in ſome Caſes earlier in Equity, 
than it would at Law; as in the Caſe of I _ 

W 


(a) 8 May 
1719. 


POOR 


— 
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(which was argued this Term) where, upon the Marriage of 
the Lord Eland (Son to. the Marqueſs of Hallifax) with the 
Daughter of the Earl of Nottingham, a Rent-Charge of 2000 /, 
per Annum was ſettled upon her for her Jointure, and a Term 
of ninety- nine Years was limited to commence after the 
Death of the Lord Eland the Huſband, determinable on the 
Death of his then intended Wife, in Truſt, the better to 
ſecure to her this Rent-Charge, with Remainder of the Land 
thus charged, to the firſt, &c. Son of the Marriage, with 
Remainder to Truſtees for 500 Years, to raiſe Portions for 
Daughters, if no Iſſue Male; the Portions to be paid at the 
Age of ſixteen, or Marriage, which ſhould firſt happen; and 
afterwards the Marqueſs of Halkfax ſettled the Reverſion, 
by way of voluntary Settlement on Sir George Savile, ſub- 
ject to the Limitations and Charges in his Son's Settlement, 
and to take Effect on Failure of Iſſue Male of his own 
| oe which Caſe His Lordſhip allowed, that this goo ' Years 
Term for Portions took Place in Equity from the Death of 
the Lord Eland, the ninety-nine Years Term being raiſed for 
a particular Purpoſe only, (ſcil.) for ſecuring the Rent- 
Charge, and ſubject to that Truſt, which extended only to 
Part of the Profits: 2 3 

Whereas in the principal Caſe, the whole Profits of the 
Premiſſes were diſpoſed of until the Commencement of the 
Term, {v1iz.) to the Mother for her Life, which diſtinguiſh- 
ed it from the Caſe of Savuile and Savile, 

Again, it had been objected, the Portion was to be paid 457 
at the Age of twenty-one or Marriage, and ſince it was ex- 
preſly directed, any Clauſe to the contrary might be rejected 
as well. as this. | | | 

But ſurely it is a Rule both in Law and Equity, ſo to con- 
ſtrue the thats Deed or Will, as that every 'Clauſe ſhould 

have its Effect. | | 

He agreed the Intention was to provide for a Daughter ; 
but ſtill not ſo as to raiſe the Portion until the Term ſhould 
commence ; and yet the Words which ordered the Payment 
of the Portion to the Daughter at her Age of twenty-one or 
Marriage, ſhould have their Effect; v/z.. they ſhould veſt a 
Right in the Daughter to this Portion, when ſhe had attained 
twenty-one, (as the then had) and having attained that Age, 
her Portion,. in Caſe of her Death, ſhould go to her Exe- 

cutors or Adminiſtrators as a veſted Intereſt, 

That in the Order and Nature of this Deed, the Portion 
was firſt to be raiſed, and then to be paid; but ſtill the 
ſame was not to be raiſed until after the Commencement of 
the Term; and to take it in any other Senſe was rather ex- 


- punging than conſtruing. 7 


458 


directed, that no Sale or Mort 
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That there was no Precedent againſt this; Corbet and 
Maidwell was a different Caſe ; yet there Lord 
declared, that he thought Precedents had gone further 
he ſhould have carried them. = 7 

That the common Methods of Settlements, (a) now a Days, 
ſhould be made for raiſing 
of Portions, until the Premifles ſhould come in Poſſeſſion; 
which though not concluſive in this Caſe, yet were they as 
ſo many Proteſtations againſt the Unreaſonableneſs, and In- 
convenience of ſuch Sales of Reverſions; that it would plain- 
ly ruin this Eſtate, and the Reverſionary Intereſt therein, if 

Dogs and her Huſband had a Power to raiſe the Por- 
tion in this Manner ; for it muſt carry Intereſt, and that In- 
tereſt may afterwards be made Principal, which, with the 
Charge of the Suit, would be ſo heavy, that (in all Pro- 
bability) the Eſtate charged would be forecloſed before it could 
come into Poſſeſſion, and it would, upon every Removal of 
the Security, be ſtill harder for the Reverſioner to procure” 
Money. 

80 that the Portion in this Caſe, though veſted, was not 
to carry Intereſt until the Term ſhould commence, for all 
Intereſt is in (a) Default of Payment. 

However, his Lordſhip ſaid he would not diſmiſs the 
Bill, for the Parties might ſtill apply for a Sale under this 
Decree, whenever the Term ſhould come into Poſſeſſion. 


Boſoil verſus Brander. 


A Feme Sole is a Mortgagee in Fee for 800 J. and marries 
a Tradeſman, who becoming a Bankrupt, a Com- 
miſſion of Bankruptcy is taken out againſt him, and the Com- 
miſſioners aſſign over all his Eſtate real and perſonal. After- 
wards the Huſband dies, and the Writings relating to this 
Mortgage being in the Afi Hands, the Widow of the 
Bankrupt brings a Bill in Equity againſt the Aſſignees for 
theſe Writings, and to have the Benefit of the Mortgage. 


rupt, and not the Wife, intitled to the l 
was agreed that this ſhould continue to the Wife. 


439 This Cauſe came on to be heard, and for it's Difficulty 


was ordered to be ſpoke to again, when his Honour deliver- 
ed his Opinion ſolemnly for the Plaintiff the Wife. 


„ But it appears from the Regiſter Book, that afterwards, on the Wile 
5 Truſtees conſenting in _— Mr. Butler the 479 a was 4 to 
rate 1500 J. (a Moiety of the Portion) by mortgaging ney 
Ten I ES Tal” A 


H h h h 


But 


(4) Ante. 


Caſe 131. 


At the Rolls, 
A Feme 
Sole Mort- 
gagee in Fee 
marries, and 
the Huſ- 
band be- 
comes Bank- 
rupt, and 
dies, the 


TO 


3 ſecus if by Articles before Marriage it 


— — — 
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verſus il. 


liams. 


— 


But afterwards, being diſſatisſied with that Opinion, he 
ordered the Deeree to be ſtayed, and to be attended again 
by Counſel: 18 


Whereupon his Honour gave his Opinion, that if there 


had been any Articles befbre the Marriage, rting that 


cmhis Mortgage - Money ſhould continue in the Wife as her 
Proviſion, or ſhould be aſſigned in Truſt for her, they would 


(b) Jacobſon 


verſus Wil- 


hams, ubi 
ſupra, 


(c) Ante 
249. 


have doen 4 ſpecifie Lien upon the Mortgage, and have pre- 


ſetved it. from the Bankruptcy. | 
. Alſo; it might have been a Matter of different Conſide- 


ration, if the Aſſignees had been Plaintiffs in Equity, and 


deſired the. Aid thereof to ſtrip an unfortunate Widow of 
all that ſhe had in the World, towards the doing of which, 
Equity would hardly have lent any Affiſtance ; Var, the 
Aſſignees chiming under the Bankrupt Huſband, could be in 
1 detter Plight than the Huſband would have been; and 
if the Huſband had in Equity ſued for the Money, or elſe 
prayed that the Mortgagor might be forecloſed, Equity (pro- 
ably) would not have (50 compelled the Mortgagor to pay 
the Money-to the Huſband, without his making ſome Pro- 
viſion for his Wife; or at leaſt the Wife, by an Application 
to the Court againſt the Huſband and the Mortgagor, might 
have prevented the Payment of the Money to the Huſband, 
unleſs ſome Proviſion were made for her. L 

But in the preſent Caſe, the Widow was Plaintiff againſt 460 
the * 7 nees, ſo that ſhe, and not the Creditors ſought the 
Aid of Equity. | 

And here being in the Mortgage Deed a Covenant to pay 
the Mortgage Money to the Wife, this Debt, or Choſe in 
Action was well aſſigned by the Commiſſioners: to the Aſſignees 
and veſted in them; like the Caſe of (c) Miles verſus Wil- 
liams, where a Bond made to a Wife, dum ſola, was adjudged 


. Wherefore, if the Right to the Debt was veſted in the 
Aſſignees, (as 22 it was) though the legal Eſtate of the 
Inheritance of the Lands in Mortgage continued in the Wife, 
yet this was not material, it being no more than a Truſt for 


the Aſſignees; like the common Caſe, where there is a Mort- 


* 


gage in Fee, and the Mortgagee dies, here the Mo Mo- 
NN to the Executor, the Heir 5 legal 
Eſtate by Deſcent, yet he is but a Truſtee for the Executor; 


for the Truſt of the Mortgage muſt follow the 2 


the Debt, elſe the Mortgagor would be in a very hard 
able to be ſued by the Aſſignees of the Commiſſioners upon 


the Covenant, alſo in an Ejectment by the Wife of the 


ae whereas the latter Suit would be enjoyned in 
uity. . 5 De ne" WM 
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Then it wus inſiſted, that here were Articles entered in- One agree- 

to before the Marriage of the Bankrupt and his Wife, by 13s © . 

which the Huſband covenanted to ſettle the Wife in the Ma- ye. 000, 

nor of Dale, or to leave her-roo0 J. within three Months af- within three 

ter his Death. | nay vor of 
| ter his 

Death, cannot be inforced in Equity to amend the Security. 


461 But in this Agreement it appeared that the Huſband had 


his Election all his Life- Time, and that if the Wife had brought 
her Bill in Equity againſt the Huſband; ſhe could not have 
compelled him to do the one or the other; neither could ſhe, 
upon ſuch Bill, or - otherwiſe, have compelled him to give any 


further or better Security for the Payment of this 1000 J. be- 


cauſe ſhe had that Security which ſhe at firſt agreed to take, ; 
(a] and the Court could not better it againſt her own A- (a) See the 
greement. Caſe of Cu- 
| tins verſus 

Plummer, ante 104. 
But upon another Point, v/z. as to 200 J. Part of the Wife's 
Portion, on a Note given by the Huſband at his Marriage, ſig- 
nifying his Conſent that the Wife ſhould have this 200 J. the 
Court held the ſame was ſpecifically bound ther ſo that 
with Reſpect to this only, the Plaintiff: was relieved, and the 
Bill, as to the reſt, diſmiſſed, 8 


Earl of Thomond verſus Earl of Suffolk Caſe 132, 


& 421. Lord Chan- 


cellor Par · 
ker. 


HE Counteſs Dowager of Themond had two ſeveral One deviſes 
| Sums of 2000 J. and 2000 J. due to her on two ſeve- —_—— 
al Bonds, the one for 2000 J. from her Grandſon. the Plain- Hebt 
tiff the preſent Earl of Thomond, the other from her Gran- of 4000 1. 
daughter in Law, the Lady - Henrietta Obrian, (afterwards owing tothe 
Counteſs of Suffolk, and ſince deceaſed) for 2000 J. alſo, | 1 J. f. 

ided if any Part of the Debt ſhould be paid in before the Teſtatrix's Death, then 

much as ſhould: be paid in, to be made to the Grandchild out of the Surplus 
of her Eftate. _ Afterwards the Teſtatrix releaſed 2000 l. of the ſaid Debt to J. S. 
without having received any of the Money. Decreed that this was no Ademption of the 

pro tanto, but that Legatee or her Repreſentative was intitled to the whole 

4000 J. as much as if the ſame had been paid into the Teſtatrix 


462 The Counteſs Dowager of Thomond by Will gives theſe two 


Sums of 2000 J. and 20001. and all Intereſt due for the ſame, 
to her Grandaughter the Lady Mary Obrian, and deviſes 
the Surplus of her Eſtate, with a Proviſo, * that in 
Caſe all, or any Part of theſe two Sums ſhould be paid in 
" before the Teſtatrix's Death, then the faid Teſtatrix gives 
ee to 
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the Money, if the Debtor wen po it, 
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© to the ſaid Lady Mary Obrian 4000 l. or ſo much Mo- 
« ney as the Principal Money ſo paid in ſhould amount un- 


« to, as the Caſe ſhould fall out.” 


Alfterwards the Teſtatrix, in her Life-Time, releaſed to her 
Grandſon the Lord Thomond the 2000 l. which was due to her 
upon his Bond, without having received any Part of the Mo- 


ney, and died ; and her Legatee the Lady Mary Obrian died 
inteſtate ; upon which the Plaintiff the Earl of Thomond her 
Brother adminiſtred to her, and as her Adminiſtrator demanded 
the 2000 J. which was releaſed: to himſelf upon his Bond, 
and alſo the 2000 , due upon the other Bond given by the 
Lady Henrietta Obrian. BED | 7 

The Firſt he demanded out of the Aſſets of the Teſta- 
trix the Counteſs Dowager of Thomond ; and the latter he 
claimed againſt the Defendant the Earl of Sufolt, who, 
though he was not Executor or Adminiſtrator of his ſaid late 
Counteſs, nor had any legal Aſſets, yet (as was inſiſted by the 


Plaintiff) remained till chargeable therewith in Equity, in 


reſpect of a great Jointure which he had long enjoyed by hi 
5 5 and iron rich Jewels, which ſhe brought him 1700 
their Intermarriage. | ft 
In regard to the Firſt, it was objected for the Defendants, 
that the Teſtatrix, after having bequeathed theſe two Sums of 
2000 J. and 2000 J. due upon the two Bonds, to her Gran- 
daughter the Lady Mary Obrian, releaſing one of them, was 
a Revocation, or Ademption of the Legacy pro tanto. | 
That the Diverſity which had been uſually taken, was, if 
the Debtor 99 and uncalled upon by the Teſtas 
tor, paid in a Debt to him, which he (the Teſtator) had before 
iven away by his Will, this was not a Revocation of the 
Wil ; for in ſuch Caſe the Teſtator was only paſſive, and 


did not act himſelf ; whereas it muſt be his Act, which re- 


vokes the Will, and the Teſtator could not help receiving in 


But if the Teſtator himſelf called for the Debt, and recei- 
ved it, there it muſt be a Revocation ; it being the Teſtator's 
own Act to call in the Debt. 1 

Now, in the Principal Caſe, it was the Teſtatrix's own vo- 
luntary Act to releaſe and extinguiſh that Bond, which ſhe had 
before deviſed to Lady Mary Obrian, and conſequently was 2 


LEY Revocation of the Will for ſo much. 


And if this was a Revocation, the ſubſequent Words could 


not make it a new Bequeſt of two thouſand Pounds out of 


the Surplus of the Teſtatrix's Eſtate ; it being given upon 2 
Condition ry viz. © If this 4000 J. or any Part there 
« of, ſhould be paid in, then the Teſtatrix gives 4000 J. of 
* ſo much as ſhould be paid in, out of the Surplus of her 
£* Eſtate, to her ſaid Grandaughter; but no Par of the 


* 
* 


4000 4, 


tatrix without being paid in) here was no new Bequeſt out of 


464 


465 


De Term. S. Trin. 1718. 


* — 


4000 J. being paid in, (chis 2000 I being releaſed by the Teſ- | 


Alſo the Meaning of the Teſtatrix was ſaid to be, that if 
any Part of the 4000 J. ſhould be paid in, by which the Bulk 
of the Surplus ſhould be ſo much increaſed, then, and not other - 


wiſe, the Teſtatrix gave a new Legacy out of ſuch Surplus, 
viz. to the amount of the Money fo paid in. Beſides, a 
Releaſe of a Debt was not a Payment, for it was moſt plain, 
even by the preſent Caſe, that there might be a Releaſe with- 
out a Payment. _ 1M 1 

That it appeared the Words were againſt the Claim of this 
new Legacy, and as the Words were againſt it, ſo alſo was 
the Intent of the Teſtatrix, who did not purpoſe to give a 
new Legacy out of the Surplus to leſſen ſame, unleſs 
ſuch Surplus were increaſed by the paying in of this 4000 /. 
or ſome Part of it. 


Lord Chancellor : The Teſtatrix intends by this Will (a- 


mongſt other Things) to make a Proviſion of 4000 J. for her 


Grandaughter Lady Mary; and though ſhe has ſhewn her 


Kindneſs to her Grandſon (one of theſe Bonds being given by 


him for 2000 J.) yet this no Ways imports an Alteration, or 
Diminution of her Kindneſs to her Grandaughter. I cannot 
prove of the Diverſity, that if the Teſtator gives away a 
Reb by his Will, and afterwards calls it in, this muſt be a 
vocation; * if it be paid in to the Teſtator unaſked for: 
for ſuppoſe the Teſtator called in that Debt, fearing it might 
a) be loſt, and not liking the Security; is there any Reaſon 
t this ſhould deprive the Legatee of his Legacy? And the 
Caſe of Orme and Smith (5) proves that the Teſtator's receiv- 
ing in the Debt is no Revocation or Ademption of the Le- 


" to the Matter of the Releaſe, that ſurely implies Pay- 
ment and Satisfaction of a Debt, being tantamount to the Teſ- 
tator's receiving it, and giving it back again; and in the 
ſent Caſe, it is the ſame, as it the Will ſaid, if theſe Debts 
be paid or diſcharged. 
here has been an Objection made, that the Plaintiff the 

Lord Thomond, being Adminiſtrator to his Siſter Lady Mary, 
craves a double Advantage of this Debt ; for firſt (tay they) 
it is given him by the Releaſe, and then he takes it over again 
by the Will, as repreſenting. his Siſter, 

But it is to be obſerved, Gat his Claim as repreſenting his 


Siſter, is in (e) Auter Droit, and as if the Siſter was alive and (c) Vide A 
Vern, 284. 


aſon verſus 
arvis & 


made her Claim ; it muſt be liable to her Debts if ſhe owed 
any, and is the fame Thing, as if any other Perſon had been 
her Executor or Adminiſtrator. | 
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With regard to the other Point, vis. the Plaintif's Demand 

due by Bond from the Defendant's Wife dum ſola, againſt 

the Defendant her Huſband, in reſpect that he received 
much by the Conſequences of the Marriage: 


It was ufged, that though the fame was not legal Aſſe 
yet there was great Reaſon, the Defendant ſhould be liable, 


in Equity, on account of the Benefit ſo received. | 
That if an Huſband ſhould have a vaſt Portion with a Wife, 
in Goods, ready Money, or Jewels, or become intitled to 4 
Term for Years in her Right, and the Wife ſhould die, ow- 


(ov theſe might not be legal Aſſets,) that the 

ould be charged by reaſon thereof, and not go a 

his Wife's Fortune, at the fame Time that he was not liable 
to $7 her Debts. * 4 | ; 
Feme Sole That here the Queſtion in Equity was, whether the Huſ- 
owes Debts band had not with his Wife ſo much as would pay this Debt? 
by Bond, If he had, he ought to pay it; and it might be a common, 
Huſband and would be a hard Caſe, if there were a Feme Sole Trader; 
and dies lea- who had a Shop full of valuable Goods, and ſhe ſhould mar- 
Aden but V. and die indebted, there the Huſband ſhould by the Mar- 
Ather. rlage be intitled to all theſe Goods, which yet, not being legal 
riage had a Aﬀs would not be liable; ſurely under ſuch Circumſtan- 
Term ces, nothing could be more reaſonable, than that he ſhould be 
for Years, charged with his Wife's Debts. ail 


a Jointure, | 1 4 | 148 
a Shop of Goods, or othe r Perſonal Eſtate, in Conſideration of which the Huſband 
makes no Settlement ; Hu not liable. 1 


It was admitted to be different, where the Huſband mike 
a Settlement in Conſideration of a Portion ; for in that 
he being a Purchaſer, the Portion ſhall not be Aſſets to p 
the Debts of the Wife ; ſecus if the Huſband makes 
Settlement. | | 
That in the Principal Caſe, the Jewels which the 
dant the Earl of Suffolk had with his Wife, together with 
a Rent-Charge of 1 500 J. a Year, that he was intitled to' 
her Right, ought to be liable to the Wife's Debt dum fold, 
and Equity ſhould favour any Conſtruction for the ! 
of Debts, See the Caſe of Freeman verſus Goodham, 
2 Caſes 295, where Lord Chancellor Nottingham, with ſome 
arneſtneſs, ſaid, he world change the Common Lau in that Point. 
On the other Side it was infiſted, that the Defendant the 
Earl of Suffolk was neither Executor nor Adminiſtrator of his 
late Counteſs ; nor was it pretended, that he had poſſeſſed him- 
ſelf of any Thing that was her legal Aﬀets ; (6 that at Law 
he was no Ways liable to this Bond. 
In the Office of Executor, Chap. 17. Sect. 1. this is mentioned as an 
hard Caſe, and proper for Equity, 


1 Debt tracted dum ſola, there was 
ing a Debt con fc great — ity, 46 6 
way with 


And 
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And in quity, — wtats eokifiberedy recs 
rather in his Favour, as that he had before, or ſoon aſter the 


— paid ſuch of his 's Debts/as- were diſcloſed to 
advanced conſiderable for her, 


That the two thouſund PVund Bond - in Queſtion was not 


diſcovered to him at the Time of the Marriage, nor until 
log after; which if it md ke might have lived in 
T out of 

to 


I 


> 


the Bond in Suit, and recovering judgment it, 
— — roam: py 
tion, the Marriage having contimied wen Years or 
and her not to put this — | 
to a Declaration that ſhe would a | 


„ and not involve the Defendant 


Fa 


115 
th 
; 


75 
* 

x 

; 
1 
1 


that 
r meg wer ity 
relieve, when the Teſtatrix had Time ſufficient to have made 


the Hubeod — wh wy 1 a, perhaps — 8 


hat, 
L 
Indeed, 2 t Perſonal Eſtate of the 
Wife, or if Part of that Eſtate had ſtill remained in Specie, 
in che Caſe of a Term for Years) there might have been 
Ground for an Application of this Nature ; but ir the 
preſent Caſe it was prov ; that che Defendant the Earl of Suf- 
folk, fince this M | had advanced his Manner of Living, 
and that the Increaſc his Charge had amounted to the full 
Value of his — Jointure. 


Huſband had been Executor or Adminiſtrator of his Wife, 
or Executor of his own Wrong, he had been liable at Law 
as far as Aſſets ; but in none of theſe Capacities does he appear 
before the Court. Any Perſon, that has any of the Counteſs 
of Suffoll's Aſſets, is liable: the Creditor the Counteſs of Tho- 


„5 2 2 — 


Lord Chancellor : If the Defendant the Lord Suffolk the 


mond had a fair Opportunity . 


* 


RP 
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Eſtate of the Wife, and in Recompence for ſuch. Hazard, he 


during the Coverture, that might have 


che Earl and Counteſs of Suffolk, 


ſtrator is reſponſible only fo far as he has Aſſets. 


and thereby of making. hs 
Earl of Suffo/k liable; but this ſhe has not done, and (for 
ought-appears) has purpoſely omitted, - 

The Huſband during the Coverture is anſwerable 5 the 6 
Wife's Debts; and as perhaps this may be bard when he has 49 
no with her, ſo you are to ſet againſt ſuch Hardſhip, 
that if the Huſband has received a Perſonal Eſtate with his 
Wife and happens not to be ſued during the Coverture, he is 
not liable. 

But it is to be conſidered, that the Huſband during the 
Coverture is to anſwer for the whole Debts of the Wife 
he had nothing with her; whereas an Executor or Admini- 


As to the Caſe that been put, -where 1 
ries a Feme ſole Trader and the Wife dies indebted, that though 
the Huſband in ſuch Caſe be not at Law liable e en 
yet he ought to be ſo in Equity: 

That i. with me « Queſtion, for the Huſband runs —— 
ard in being liable to the Debts much beyond the © Perſonal 


is intitled to the whole of the Perſonal Eſtate though excced- 
ing the Debts and diſcharged therefrom, and indeed. is intit- 
led to the ſame upon the very Marriage. 


And with regard to the Jointure injoyed * Lord Suffolk 
determined the next 


Moment after Marriage ; though how long ſo-ever it continu- 
ed, it was in the Hu s Power en 
ſell and diſpoſe of it at his Diſcretion.  _- 

Upon the whole, it would be a great Imputation upon the 
Court in a Calbthes — to the Defendant 
the Earl of Suffolk liable to the Bond of his Wife dum ſola; 470 
wherefore as to this, let tlie ll tis dim with: Caſts, N 


* A le to this Reſolution and. en the Authority thereof, yas the 
Caſe of Heard & Us' verſus Stamford & C determined by Lord Talbit 
in Lincoln's Inn . March 8. 1735-6. 


471 


- 


De Term. $ Tn — 8 


** verſus Wood. ite 133; 


Tord Chan- 


Ruſt Money is directed to be laid L 
ſettled upon a Woman for Life, Remainder to her he Mo- 
kirlt, Sc. Son in Tail, Remainder to ſuch Son in Fee, and who 
in the mean Time and until a arp) be found, the laid out in 
Money to. be put out at Intereſt, -and Intereſt to go as 2 Purchaſe 
the Profits of the Land, Cc. — 


to be ſettled 
on 4. for Life, Remainder to B. in Tail, Remainder to. C. in Fee ; if A. and B. bring 
a Bill for the Money, they ſhall not have it, becauſe of the Conti to C. But if 


Money were directed to yore laid out in a Purchaſe of Land to be ſettled on A. for Life, 


Remainder to B. in Tail, Remainder to ſaid 2 W 1 and B. bringing a Bul ſhall 
have the Money decreed them, 


The Mother and Son (there there bing only one y one Son) come to 
an Agreement, that this 1 ſh paid, a Third to 
the Mother, and two Thirds © to the Son, and bring a Bill 
againſt the Truſtees to pay it, who ſubmit to the Court being 
indemnified. 

Tord Chancellor, on hearing this Cauſe Conſent faid, 
that Lord Cowper had determined, that if a Remainder Man 
had but a Chance for the Eſtate or the Money, which could 
not be barred without a Recovery, there in regard the Te- 
nant in Tail might die before ſuch Recovery ſuffered, or 
might die in a Vacation, when a Recovery could not be ſuf- 
fered, a Court of Equity, whoſe Buſineſs it is to aid the In- 
tent of the Party. ought not, in Violation of ſuch Intent, to 
decree the 3 of the Money to the Tenant in 
Tail, but ought to Decree it to be laid out in a Purchaſe 
of Land to be ſettled according to the Direction of the Party, 
in order that the Chance which was intended the Remainder 
Man, might be preſerved, and when the Settlement was made, 


che Tenant in Tail might if he thought fit ſuffer a Recove- 


ry. Which Matter S Chancellor Cow- 
fer in the Caſe of one Mr. Calwall and Dr. Shadwell (a), | (a) See the © 


and where the Chance afterwards actually happened in Favour Caſe cited 
of the Remainder Man by the Death of the Tenant in Tail Bf ts 


WW, 


But that in the Principal Caſe, where the Mother was 
Tenant for Life, with Remainder to the Son in Tail, Re- 
maindet to the fame Son in Fee, ſo that the Son might by a 
, K * 


before any Recovery ſuffered. 


— * hes an 
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(a) Vide Fine (4) only, bar theſe Limitations, and which Fine might 
ante Benſon be levied in Vacation Time as well as Term, it would be in 
fan Ben. Vain for Equity to decree a Settlement which the ſame Mo- 

ö ment that it was made, might be cut off. 
Therefore his Lordſhip. directed the Truſtees to pay the 
Money to the Mother and Son purſuant to the Agreement, 
and to be indemnified, but ſaid that if there had been two 
Sons or any Perſon in Remainder, he would not have decreed 

the Payment of this Money. 

(b) Ante Tt ſeems allo that if the Son had been an Infant, (5) the 
— dr Court would not have ordered the Payment of the Money; 
for during the Infancy no Fine could have been levied. - 


| Caſe 134. Willis verſus Lucas. 


Lord Chan- 


_ 1 Ohn Lucas was ſeiſed in Fee of ſome Houles in London, and 
Deviſe of ,# of ſome Land in Gavelkind in Leuiſbam in Kent, and 
Land to the having three Sons John, James, and Samuel, made his Will, 
eee by which he deviſed all his Lands in Kent and Houſes in 
—_— Lite. London to his youngeſt Son Samuel (the Defendant's Huſband) 
he or his for his Life, he or his Heirs paying out of the Rents of the 
Heirs paying Premiſſes 10/7, a Year to the Teſtator's eldeſt Son John Lucas 
0 _ o for his Life, and alſo 10/. a Year to the Teſtator's ſecond Son 
er oft . for his Life, and alſo 10. a Year to the Teſtator's 
a - for ughter Mary (now the Wife of David White) for her Life, 
his Life, alſo paying his Legacies; and that after the Death of the faid 
_—_— oo Samuel Lucas and the Defendant Mary his Wife, then the Son 
ſecond Son or Sons of the ſaid Samuel ſhould have all ſaid Premiſſes 
and hisWife, equally between them, they or their Brothers paying the Le- 
Remainder gacies as aboveſaid ; and if no ſuch Sons, then the Daughter 


w ths apo or Daughters of Samuel to have the ſaid Premiſſes equally a- 


the ſecond mongſt them, paying, Se. 
Son. | 
The Wife of the ſecond Son had an Eſtate for Life by Implication, by the Opinion of 
Lord Chancellor Parker, ; 


The Teſtator died, alſo James Lucas died leaving Iſſue, 
then John Lucas the eldeſt Son died leaving Iſſue a Daughter, 
after which Samuel Lucas died, leaving the Defendant Mary 
his Widow and three Infant Children, whereupon the L 
ter of the ſaid John Lucas brought an Ejectment for the Re- 
covery of the Premiſſes againſt the Defendant the Widow of 
Samuel, who giving in Evidence an old ſubſiſting Term of 
the Premiſſes, the ſaid Daughter the Heir of the Teſtator's 
eldeſt Son John Lucas, preferred this Bill in Equity for an Ac- 
count of the Rent of the Premiſſes againſt the Defendant the 473 
Widow of Samuel, and to ſet aſide the old Term which had 
been made uſe of againſt the Plaintiff at Law. The 
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ments of the ſeveral Annuities 2 10 l. out of theſe Premiſſes 
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The only Queſtion was, whether the Defendant Mary Lu- 
cas the Widow of Samuel had an Eſtate for Life by catt- 
on, the Premiſſes in Queſtion being deviſed to Samuel for his 
Life, and after the Death of him and Mary his Wife, then 
to the Sons of Samuel; or whether during the Life of the 
Wife of Samuel, the Premiſſes ſhould deſcend to the Plaintiff 
the Heir at Law of the Teſtator, as an Eſtate undiſpoſed | of 
by the Will, during the Life of Samucts Wife. 

It was urged for the Plaintiff, that it had been ſettled by 
many Authorities in — Books viz. the 1 2 7. 17. Jones 
(Tho.) 98. 2 Lev. 1 Vent. 203. Vaugb. Rep. 2 59. 
(Gardiner verſus Sheldon that no is than a (a) neceſ- 
fary Implication could intitle the Wife to an Eftate for Life, 
and the known Diverſity was, where I deviſe Land to my Heir 
after the Death of my Wife, this is a Deviſe by Implication to 
her for Life; but if I deviſe Lands to my Second or Third 
Son, after the Death of my Wife, this is no Deviſe by Im- 
plication to her, but the Lands during her Life ſhall deſcend 
to the eldeſt Son as Heir. 


And therefore in this Caſe, the Deviſe being to Samuel the 


(a) Ante 
Philips ver- 
ſus Philips, 


Teſtator's youngeſt Son for Life, and after the Death of him 


and his Wife, to SamuePs Son or Sons, and Samuel being dead 
leaving Sons, "theſe were excluded until after the Death of the 
Wife, and ſhe could not take, there being no neceſſary Im- 
plication that ſhe ſhould ; ſo that in the mean Time the Pre- 
miſſes muſt deſcend to the Plaintiff (the Teſtator's Heir at Law) 
as an Eſtate undiſpoſed of. 

It was moreover inſiſted by 


nt 3 that che Pay- 
were out of the Caſe, for whether the Wife of Samuel, or 


the Heir at Law of the Teſtator, was to have the Premiſſes, | 


theſe ſeveral Annuities were not to be paid during the Wife's 
Life after the Death of Samuel, it being ſaid in the Will, that 
Samuel or his Heirs were to pay theſe Annuities, and not that 
the Wife ſhould pay them. 

To all which it was anſwered, and Lord Chancelbr 16 held, 
that the Defendant Samue?s Widow was intitled to the Pre- 
miſſes during her Life by Implication, 

He obſerved it had been admitted, that if the Deviſe were 
to the Heir after the Death of the Wife, in ſuch Caſe ſhe 
would take by Implication ; and that in this Caſe r 


to be equally the Intention of the Teſtator, that his 


Law ſhould not have the Premiſſes, and that _— ſhould not 


deſcend to him ; for that the Will a the Heir 
have a Rent of 10 J. a Year out of the I Life, 


implied he ſhould not have the Land itſelf. 


That theſe Rents were not to ſink upon the Death 
muel, and during the Life of the W Wie, te being 


— 


** 


n 


— 
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) Sid. 138. 
A 


(b) Parce- 
ners by the 
Cuſtom. 
Litt. Sect. 
265. 

(c) 2 Vern, 
723. 


given to the ſeveral Annuitants (which were three in Number) 
for their Lives, and were plainly intended as a certain Provi- 
ſion for all theſe Annuitants in all Events during their Lives; 
ſo that it was, as if theſe-ſeveral Annuities were- in the firſt 
lace given by the Will to the ſeveral Annuitants, and the 
Lands afterwards given ſubject to theſe Annuities ; from whence 
it ſeemed to have been the Teſtator's Intent, that whoever took 
the Land ſhould pay the Annuities and that Samuels Wife 
ſhould be liable to the Annuities, which appeared in the Cauſe 
(and without Contradiction) to have been all along paid by 
her ſince her Huſband's Death.  - f 
In the next place it was argued, that if this Point were 
againſt the Widow, yetſtill as to the Gavelkind Lands, (for 
the (a) Lands being in Kent, muſt be intended to be Gavel- 
kind, unleſs they appear to have been diſgavelled) Samuel's 
Wife muſt have them all for her Life, and not a third only. 
That in Gavelkind all the Sons were as Daughters or (5) 


Coparceners, and if a Man had three (c) Daughters, and were 


to deviſe his Lands to his third Daughter after the Death of 
his Wife, ſhe would have an Eſtate for Life in the whole by 
Implication ; for all the Daughters make but one Heir, and 
whatever deſcended muſt - deſcend to all of them, for ſince the 


Lands could not deſcend to all of them during the Wife's Life, 


(d) Salk. 
242. 


referred to the Judges of B. R. 


they could not deſcend to any of them, but the Wife ſhould 


have the whole by Implication. | | 

That to this Effect was the Caſe in B. R. (d) Reading verſus 
Royſton in Lord C. J. Holf's Time, where a Man had two 
Daughters, and ſeiſed of Lands in Fee, deviſed them to one 
of his Daughters in Fee ; upon which the Queſtion was, whe- 
ther the Deviſee took the whole by Deviſe, or a Moiety b 
Deſcent ; and adjudged on great Conſideration, thet ſhe too 
the whole by Deviſe ; for that one Coparcener only could not 
poſſibly. take by Deſcent, the one "es pi not being Heir, 


and whatever deſcended muſt deſcend to both Daughters, 


for it could not deſcend to one Daughter onl 


So' in the preſent Caſe, theſe Gavelkind 13 would not 
upon the Death of Samuel deſcend to the Sons of all the three 
Brothers, in regard the Sons of Samuel were not to take until 


after the Death of Samuel and his Wife, and if they would 


not deſcend to all, they could not deſcend to any, conſequent- 
er. Defendant the Wife of Samuel ſhould take the whole 

velkind Lands during her Life, | 

Lord Chancellor ſaid nothing as to this, but ſtrongly in- 
clined for the Defendant the Widow of Samuel, that ſhe took 
an Eſtate for Life by Implication upon the firſt Point. 
However, 

It being Matter of Law, and an ill penned Will, the Court 
ordered a Caſe ſhould be made of it, and that it ſhould be 


Anonymous. 
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F one be ſued in an inferior Court for a Matter out of the , If in an in- 

Juriſdiction, the Defendant may either have a Prohibition 2 
from one of the Common Law Courts of Weſtminſter Hall, or , Mare 
in regard this may happen in a Vacation when only the Chan- out of the 
cery is open, he may move that Court for a Prohibition; but Juriſdiction, 
then it muſt appear by Oath made, that the Fact did ariſe out 2 Vac 
of the Juriſdiction, and that the Defendant tendered a foreign 3 4 
Plea, which was refuſed. And if a Prohibition has been tion lies in 
granted out of Chancery improvide, and without theſe Cir- Chancery on 
cumſtances attending it, the Court will grant a Superſedeas 8 
thereto. | 

out of the 


Matter is 
JuriſdiQtion ; but no Aﬀfdavit is neceſſary where, on the Face of the Declaration, the Mat- 
ter appears to be out of the Juriſdiction, A EO | 


But in Caſe it ſhall appear on the Face of the Declaration, 
that the Matter is out of the Juriſdiction of the Court, then a 
Prohibition will be granted without Oath of having tendered 
the foreign Plea, and in theſe Caſes Equity imitates the (a) * Vid. 


549- 
Common Law. & poſt de- 


| | derſon verſus Clagget. 
Andin a late Caſe which was moved the laſt Seal after Trin. 


Term, where the Court had granted a Prohibition to an 


Action brought in the Courts at London, upon an Affidavit By imparl- 
that the Matter aroſe out of the Juriſdiction, it appearing at, ing general- 
another Day that the Defendant had imparled 1 0 ch 2 Feu. 1 — 
admitted the juriſdiction) and ſo could not after war al riſdiction 
lowed to plead a Foreign Plea, the Court granted a Super ſedeas and cannot 
to the Writ of Prohibition. afterwards 

plead a Fo- 
| reign Plea, 


L111 DE 


Term. S. Michaelis 
„„ 


— 


Caſe 136. Bacon verſus Clerk. 


ted — 


— 


Alt the Rolls. | 
Preced. in NE ſeiſed in Fee of ſome Lands in Poſſeſſion, and of 
Chan. 500. other Lands in Reverſion after the Death of A. and 


One deviſes having a Son and Daughter, deviſes the Lands which he 
N - nis had in Poſſeſſion, to his Wife for Life, and from and after 
Life, and af- the Death of his Wife and alſo after the Death of the Leſ- 
ter her Death ſee for Life of the other Lands, he deviſes theſe reſpective 
to his Son in Premiſſes to his Son and his Heirs upon Condition, that 


— to the Son ſhould within a Year after the Death of a third 


y his « Perſon, one Eliz. Herne, (after whoſe Life it was ſaid, 
Pavghter * but not proved, that the Teſtator had other Lands in Re- 
oy ering « verſion) pay 1000/. to the ſaid Teſtator's I mays with 
ate the © A Proviſo that upon Non-payment the Daughter might 
Death of - enter upon the Premiſſes. 

F. S. with a | | | 
1 if the Money be not paid the Daughter may enter and receive the Profits till 
Payment; J. S. dies living the Wife, the Daughter ſhall have the 1000 J. during the 
Life of the Mother, and in Default of Payment Equity will decree a Sale of the Re- 
verſion. 


Elizabeth Herne dies, and a Year after her Death the 

Daughter marrying brings a Bill for a Sale of this Reverſion, 

in order to raiſe the 1000 J. Portion and Intereſt from the 
End of the Year after Elizabetb Herne's Death. 
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It was objected for the Defendant, that a Sale of a Re- 
verſion was hard in any Caſe, and the Heir favoured in Law; 
and if the Reverſion ſhould be ſold to pay this Portion and 
Intereſt, it would deſtroy the Proviſion for the Son, who as 


Heir was more to be favoured than a Daughter. 


That though it was admitted a Deviſe of Lands to an 
Heir upon Condition to pay did raiſe a Truſt in Equity (the 


Condition being void at 


aw, in r none but the Heir 


could take Advantage thereof) and it being a Truſt, Equity 


would direct a Sale or Mortgage to raiſe the Money, yet on 
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this Caſe. the Will had preſcribed: and chalked out a Remedy 

for the Daughter's Recovery of her Portion, ws. by an 
Entry upon the =. and that ſhewed the Daughter was 

not to. have the Portion until the Eſtate was become capable 

of being entered upon, namely, when the Eſtate in Rever- 

ſion was fallen into Poſſeſſion, and the Teſtator having pre- 

ſcribed this Remedy, the Daughter ought not to take any 

other ; beſides, it was unreaſonable that the Son ſhould pay 

o_— — until he had received ſome Advantage by the 


But on the other Side it was anſwered, and decreed by the 
Court, that a Reverſion was an Eſtate, and a beneficial one 
too, and might as well as any other Eſtate, be deviſed upon 
Condition. 2 ; 

That if the Mother or Tenant for Life were dead, and 
Elizabeth Herne were living, it would be granted the Daugh- 
ter could not recover the 1000 J. Legacy, though the Son 

480 were by the Death of the Mother, or of the Tenant for 
Life, come into Poſſeſſion : And if fo, to tye the Daughter 
down to ſtay till Elizabeth Herne was dead, — f the 

Son were come into Poſſeſſion, and on the other not to 
let the Daughter have it on the Death of Elizabeth Herne, 
would be very unequal. 
That by the expreſs Words of the Will the was 
to be paid to the Daughter within a Year after the Death 
of Elizabeth Herne, and as it was a Portion, and a Daugh- 
ter's Portion given her by her own Father, it was to be fa- 
voured. 

That ſuppoſing it to be a Hardſhip for the Son wa it 
before Time as the Eſtate given him by the Will was 
come into Poſſeſſion, it might alſo be a Hardſhip on the other 
Hand, for the Daughter to ſtay uatil after the Death of the 
Mother, who might live as long as her ſelf, and then it 
would not anſwer the End of the Gift, which was to prefer 
her in Marriage. 

But that in Truth this was not any Hardſhip ; for the Le- 
gacy would carry Intereſt from a Year after the Death of 
Elizabeth Herne, which Intereſt when computed by a Maſ- 
ter, would be made Principal and carry (a) Intereſt, and fo 
it would be no more a Hardſhip upon the Son to fell the Re- 
verſion now, than after the Death of the Mother, when 
the running on of Intereſt would have increaſed the Burthen. 

ghter muſt ſtay till both the 
inp mag be on one Side 
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This Decree was appealed from to Lord Chancellor' Parker 481 

who affirmed the ſame. XD . e 481 

Caſe 137. Shales verſus Sir John Barrington, & e. 
e 


IIR Charles Barrington had ſettled an Eſtate upon 2 
ſelf in Tail, Remainder to his Second Couſin the DD: 
fendant (who was preſumptive Heir to the Honour in Caſe 
of Failure of Iſſue Male of Sir Charles) for Life, Remalhl- 85 
der to the Firſt, Cc. Son of the Defendant in Tail Male, 
Remainder over, with Power of Revocation reſerved to Sir 
Charles who ſometime afterwards revoked the old Uſes, and 
limited new. ones upon his younger Siſter Mrs, Shbales for 
Life, Remainder to her Firſt. and every other Son in Tail 
Male, they taking the Name af Barrington, GCcc. 
Then Sir Charles died, and the Honour deſcended: to the 
Defendant, upon which Mrs. Shales's Infant: Sons brought 
their Bill againſt Sir John Barrington to eſtabliſh the Deed; of 
Revocation, and Limitation of new Uſes. And the Defendant 
Sir John brought his Bill. to ſet this latter Deed aſide, and 
to recover ſome Legacies given him and his Children by the 
Will of Sir Charles. ee A 
Afterwards the Defendant Sir John dying, his two Infant 
Sons revived the Suit, and entered into very long and expen- 
five Examinations; but the Deed of Revocation and new Set- 
tlement was fully proved, and the Proof againſt it no ways 
2 but circumſtantial only, as to ſeveral Expreſſions of 
ir Charles declaring that he intended his Eſtate ſhould go 482 
with his Honour, and that it would be a very ill Thing in 
4 him to do otherwiſe, GS. dae: PAI, 0 
Words no Lord Chancellor: Words can have no Weight againſt a 
ut Deed ſo ſolemnly executed as this. Therefore the of 
folemnly Revocation and Limitation of new Uſes muſt ſtand, * 
executed, $0. t: | 2 tw 
Heir-at But it being inſiſted, that the Defendant ought to pay 
8 Coſts upon his Croſs Bill, ſo far as it oontroverted the Deed: 
e to the | | | N = | 
1 the Family, if probable Cauſe to contend for the Family Eſtate, ſhall not pay 


His Lordſhip denied Coſts ; for that though the Defendant 
was not Heir at Law, yet he was very like one, being Heir 
to the Honour of the Family; he found by Deed an Eſtate 
veſted.in him in Remainder, and not being privy to the Deed 
of Revocatien, it was lawful, nay reaſonable for him to make 

this Enquiry. Beſides, but a ſmall Part of the Suit was cat: 
ried on by the Defendants Father ;, and the Defendants _ 


- Caſe 138. 
CE | A the Roll. 
be geen e Wie ag og Dee ge es n Pro, 
« #hich the Wie leaving her Muthnd and er 75 Chan, $02. 
Town to be cttred, bottowed 46 of thi Plaititiff to — gies 


Doctors and and Surgeons and for Neceffaries; afterwatds 
. e the Plyment of ll hs Be nd f 
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for be Wade Kron! deviſes . dase, this fo is a 


of the Huſband, and A. nnen 
The Platif brought u Bil alt the Trifices who 
were im + Danko whey i Mon 2 85 
ment o bts, in order to as a 
within the Truſt. ; ped e 
Ohjected, B b cn cannot by Toile been Money nor 
contract a M. ev 
Money be N ae e — SE, 
in her Power to waſte 
lo, it would be hard to N 42 
in Equity. 


Sed per Cur : ahr Nec wu, cannot t Law borr 
. Money, though f * | 

et this Money Iſs of the Wife. for 
E. ee e ee . 
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ax my as 55 > rh would be Creditors. of th 
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dor cy IRE pay him bi Maney he: 
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Horner) in Conſideration of 3060 Portion; made a Settle- 
ment of Land to the Uſe of e 
the Wife for Life, Remainder to the Sons of the N 


Tail Male, Remainder to the Daughters of the 


Tail General, Remainder to his own right Heirs ; alſo the 
Plaintiff's Father covenanted to lay out 2000 /. (then i in the 
Hands of Truſtees) in the Purchaſe of Lands to be ſettled 


on himſelf and his Heirs. 


(a) Vide the 
Caſe of Seely 


verſus ew ag 


The Marriage took Effect, and there was Iſſue thereof only 
the Plaintiff a Daughter. 
Not long after the Plaintiff's Father died inteſtate, but be- 
fore his Death he had received 1350/. Part of this 2000, 
which on the Marriage was ſecured on a Mortgage from one 
Mrs. Avery the Wife's Mother, and having received tha 
13 50 J. hid it out in the Purchaſe of an Office for his — 

After his Death, his Widow the Plaintiffs Mother too 
Adminiſtration to him, and the Plaintiff Elizabeth Chaplen, 
as the only Iflue and Heir of her Father, brought this Bill 


to have the Covenant in the Marriage Settlement performed 


in Specie, and likewiſe claiming two Thirds of her Father's 
perſonal Eſtate under the Statute of Diſtribution. | 

Mr. Vernon for the Defendant inſiſted, that the 13 bt, 
being paid to the Plaintiffs Father, who would have had an 
— 1 Power over the Land if purchaſed and ſettled, this 
Payment was a good Payment, and ought not to be refunded 
by his Adminiſtrator, in order to be inveſted in Land for the 
Benefit of the Plaintiff the Heir; which was agreed by the 
Maſter of the Rolls. 

He next inſiſted, that the remaining 6507. ought not to 
be laid out in Lands, but to be loo La wh n as pe ſonal 455 
Eſtate, and the Defendant the Widow to be iotitled to a 17 hird 
thereof, the old Rule of the Court being (a) that if Money 
were agreed to be laid out in a Purchals of Lands to be con- 
veyed to A. in Fee, if A. had verry in a Bill for the Perfor- 
mance of this Truſt, Equity would have decreed the Money 
itſelf to A. nay that form cl the Court went further, viz. 
where Money was to be out in Land and ſettled on A. 
in Tail Remainder over, and £. brought a Bill for the Per- 
formance of this Truſt, the Court has in ſuch Caſe decreed 
the Money wy A. becauſe. if the Land were bought and - 


In the Caſe of — = _ Marſh in Eafter Term 1723, at the 


Rolls, where Money was articled to be laid out in Land, and ſettled on the 
Firſt and other Son in Tail, and the Court, in order to preſerve the Chance 


to the ſecond Son, ' would not decree the Money to the eldeſt Son, but orde- 
red the ſame to be inveſted in a Purchaſe purſuant. to the Articles ; the eldeſt 
Son got one to lend him a Purchaſe, and to ſettle it with an Intention 
With to ſuffer a Recove 2. W ag” the Wee oh eb 
h all this appeared by the Maſter's R. et His Honour (after ſome 
Hektation) allowed it. ts Whether & he y might not better have 
been paid to the eldeſt Son 
ſettled 


If for Life, Remainder to 484 


— 


— —— 


De Term. S. Michaelis, 1718. 


2 - r ee ara ttt 2 


ſettled on A. in Tail, he might ſuffer a Recovery and bar the 
Intail, and turn the Land into Money again; ſo that in the 
4 ordering of fuch ; Purchaſe and Settlement, the Court would 
be doing a vain Thing; and that this was the Practice till 
Lord Cowper's Time, when.in the Caſe of Cohoall and Shadwell 
the Court decreed - the Truſt Money to be laid out in a Pur- 
chaſe of Land and ſettled on A. in Tail, Remainder to B. in 
Tail, to the Intent that the Iſſue in Tail and the Remainder 
Man might have the Benefit of the Chance intended them 
by the Perſon creating the Truſt, in Caſe the Tenant in Tail 
ſhould- die before ſuffering a Recovery or levying a Fine. 
But that here the Plaintiff's Father being to be Tenant in 
Fee of the Land when purchaſed, and having an abſolute 
86 Power over it as well by Will as otherwiſe, and this 650 /. 
4900 being as yet actually but Money, it ſhould (as he urged) be 
looked upon only as perſonal Eſtate. | 
But the Maſter of the Rolls contra; that this 650 J. ought 
to be taken as Land, and go to the Plaintiff (a) as Heir; the (a) Vide the 
Diſpute in this Caſe being not betwixt the Party himſelf, the Caſe of Scu- 
Father, and the Party who was to pay the Money, but be- ung "Aro 
twixt the Heir and Executor, who — intitled to this „re. 
Money ſubject to the Covenant; and it was the rather Preced. in 
to be deemed a Real Eſtate, becauſe this was Part of the 1 
Marriage Agreement, and the Covenant was made in Conſi- 4. —.— 
deration of a Marriage and a Marriage Portion. by Lord 
arker, 


£ 


Wherefore the Court decreed that the 650 /. ſhould be 
brought before a Maſter for the Benefit of the Plaintiff (be- 
ing an Infant) but would not decree it to be laid out in Land, 
becauſe if the Plaintiff ſhould die before ſuch Diſpoſition it 
would go to her Heir of Courſe, | 


Sir Robert Burdet verſus Hopegood. Cale 140. 
Nobert Burdet Eſq; in the Life-Time of Sir Robert Bur- 8 

det the Plaintiff's Grandfather, being ſeiſed in Fee of the O  _._ - 

Manor and Priory of Modney in the County of Norfolk, Ot l 

by his Will dated 17th Dec. 1711. deviſed the Premiſſes, in leaves no 
Caſe he ſhould leave no Son at the Time of his Death, to his Son at the 

Couſin Francis — and his Heirs, and as a Reward for Lime whe 

the Trouble which the Teſtator had given him, and for the _ The 
many Obligations. he had to him, gave him all his Perſonal 2 ; 

: 7 made him ſole Executor and died, leaving 1h N 

ife privement enfient, which Child afterwards proved to be a e 
107 Soo, the now Plant,” 22 
dus Poſthumous Son is x Son living at the Teſtator's Death, and J. 8. not intitled, 


* 


And 


—— 2 —-— 
* 


De 7 arm. S. "Michaelis, 1 rd. 


r 


— —— 


And one öf the Queſtions was, roars — — 
viſce Was intitle: tõ theſe Lands, in rega it the Kt 
the Teflator died without leaving #50 at Time of tis 


Death! : 
"Herenpots Lend Chancelby Pier” referred it 13 the Judges 
of the King's Bench, who were unartimonſly of Opinion, 
that the Plaintiff Sir Nobert thsaglt not born, had yet an 
Exiſtenee in the Eye of tors? gh So = 4 Mere, 
which in many Refpecs was as if a Woman takes 
Poiſon to kill her Child then im her Womb, and the Child 
is born alive, and aſterwards died of that Poiſon, the Wo- 
(a) Vide man is guilty of Murder ta); alſo a Child in Veutre ſa Me- 
Beale verſus re may be vonefied, and may be a Deviſee, and it would be 
2 * trard to diſinherit ſuch an only Child, nor could it be imagi- 
+ ned the Teſtator ever intended ſo to do. 
The Certificate of the Judges was as follows: wy 
* We are of Opinion, that the Deviſe of the ſaid Ma- 
& nor and Priory of Modney, &c. to Francis Hopegvod and 
* his Heirs, was not an abb rh Deviſe, but ſubje&* to the 
„ Contingeney of the Teſtitor's leaving no Son at the Time 
of his Death. So that ſuch Contingericy not ha ing, 
e the Deviſe to the faid Francis Hopegood and his H 
© not take Place; the Teſtator, as we humbly conceive, — 
ing expreſſed no Intention in the Will of difinheriting his 
* only Son, the Conſequence of which is, that Mr. 
good is not intitled to the Premiſſes. 


: John Pre, | Rub ,, | 
Vun. Powis,” Joln For Feſtus Aland. 


With which his Lordſhip agreed, and accordin ely on the 488 


5th of October 2721. decreed e Defendant Hope * to deli- 
ver up Poſſeſſion of the Premiſſes and account for the Rents 
and Profits which he had received, | 


Caſe 147, | Pherpoint verſus Lord Cheney. 

Lord — 2 

—4 pf P O'N the Marriage of the Earl of King eldeſt Son 
preced in (CJ to the Marquiſs of Dorcheſter” with ' Bainton 
Chan. 503. the Niece of Mr. Hall, the ſaid Rachel had — 4 Year 
Settlement in 
wherein the 


Manor of Dal, is ſettled to the Uſe of Grandfather for Life, Remainder to his Son the 
Huſband for Life, Remainder to Truſtees for 1000 Years for raiſing 20000 J. far a 
Daughter, if but one, payable at twenty-one or Marriage, and in the mean Time 300 l. 
Annum for her Maintenance, and to be raiſed by "Truſtees either by Rents and'Profits, or 
y Sale or yp to be paid TR] the firſt Pa _ to be made at ſuch of + the 
uſual Feaſts, next happen after the wn cy Father dies leaving one 


Daughter and the Grandfather living. Bill pray'd a of the Reverſion for. the 
Infant's Maintenance, but the Court ſtrongly inclined _— 


— 3. the Mainte- 
—ů— — to be miſed by the 7 Truſtees. ei- 
489 ufer of « 2 


gage; the Maintenance: to be paid quarterly, . 
the ſaid Payments to be made at ſucb —— FJ 2 
as ſbouid neut un en n . 


e Kisten the 


your of * — the Court bad offered Violence even 
1 and ſo it Was done r 
verſus Gerrar RO Re Og ſecured to a Daugh- (1) 2 Vern. 
ter upon a Truſt of a Term r Age of 458, and 
eighteen or Marriage, which. 2 the r 
Death of the ö any that Gas 7 — | end 
though in the — her M f E 
And as this had been done in m_ of a Portion, ſo a 
fertiori it ought to be dane for Maintenance which was more 
Nun neceſſary 


In the R of this Caſe in Precedents in Chanc 1 * 
1 1 the Act of 24 — this nes Money was i 
raiſed out of the Rents and Profits of the Term, and that the Phaintif 


wn for having that extended to oe oe Wa an equitable Con- 
ſtruction ly; where thi i 4 Mike, the on [a oooh 


* 
Ti . AS. 4 8 "ae. * _ w. , 
*# C46 * 2 12 e 11 * - . 4+ * "TEE ESSE, © #344343 


Mortgage 
of a Term 
decreed to 


raiſe Main- there- was not enough to pay the Maintenance ; upon which 


tenance 


Money. 


Reverſion 


never mort- Reverſion was prejudicial to an Eſtate but to ſell a Rever- 


gaged to 
raiſe Main- 
tznance, 
where the 


Mother was where the Child had a J Mother ſo able to maintain it, a Mo- 


able to keep 
the Child. 


than — Poiticn) in that a Child could not 490 
fubfift without Werne or Drokd; _u gi. live without 
Marria | 

That th the Hardſhip of dag a Maintenance by the Sale. 'of 
a Reverſion was not now to be objected, in regard the Owners 
of the Eſtate, who could put what Hardſhips, Conditions or 
Terms they pleaſed: upon it, had ordered the Maintenance to 
commence and be paid at the firſt quarterly Feaſt after the 
Father's Death, and to be raiſed by Profits, Sale or Mort+- 

ge; which muſt be--underſtood by Profits if the Tenants - 
or Life were both dead, or elſe by Morigage ar Sale, if ei- 
ther of the Tenants for Life were living; and where theſe 
Methods were by the expreſs Words of a Settlement pre- 
ſcribed, it was blotting them out, it was making a new Set- 
tlement to object to ſuch Method of raiſing the Maintenance; 
for if theſe Words were not to take Place, it would be in 
vain to make Settlements; and Sir Thomas Donnie uoted the 
Caſe of Lord Herbert decreed by the late Maſter Ho 
Rolls, wherein the late Lord 1 2 his Real 
to his Nephew, ſubject to a Term for Vears which was de- 
clared to be upon Truſt by Sale or Mortgage, or with the 
Profits, to raiſe 3000 J. a- piece for his two diſters, and 100“. 
per Aunum Maintenance oney, and the Eſtate happened 
to be ſo incumbered with Jointures and Rent-Charge that 


the Court - decreed a Mortgage of the Term to raiſe it. 

It was admitted that the raifing of Money upon any Rever- 
ſion was indeed a diſadvantageous way of doing it: How- 
ever, if it could not be r Way, it muſt be raiſed 
at a Diſadvantage. 


On the other Side ir was ſaid, that in any Cale to fell a 491 


ſionary Intereſt for Maintenance Money was never known, 
nor could any Precedent be 9 for it z eſpecially where 
it was a Matter intirely in the Diſcretion of the Court, and 


e ther who in this Caſe had 3000 / per Aumum Jointure. 
That it would be a Caſe of infinite Hardſhip to the Eſtate ; 
for at this Rate there muſt be an annual if not a quarterly 
Mortgage, the Maintenance being to be paid quarterly, and in 
a Caſe too where the Intereſt could not be raiſed but mult. 
be made Principal, and this Intereſt -muſt carry — and 
all theſe Mortgages be liable to Forecloſures; that it would 
occaſion a plain Hardſhip even to the Daughter herſelf; for 
the ſame F 3% which was to raiſe her Maintenance was allo 
to raiſe her Portion of 2000 l. when ſhe ſhould come to Age 
or be married; and if the Intereſt were to break into it 
the frequent Charges of annual Mortgages and pens, ©: 
Eſtate with Intereſt upon * it NO then (not F 
1009, 


4. 492 


1 


93 


no Term.” S Michaels 1718. 


bas” 3 ales ln & it. Br 


1000 l. per - prov e deficient for the the Por- 
tion Where with the nn org e 
_ n World. 

— it ſhould 
— — that 


was to be raiſed 
when the Term commenced, or upon the Death of the Fa- 


ther, by which the Term came into Pofleffion, ſo as to yield 
Rents and Profits, which was one of the Methods whereby 
the Maintenance was to be raiſe. | 
"That at laſt thre could be no. Color to af for the whole 
oo J. per Annum;"but only for ſo much as it might be rea- 
2 actually to lay out in her e — ym. 
had for her tender Years. | 

To which it was replied, that the other: n ee 
againſt the expreſs Directions of the Act of Parliament, — 
the plain Words of it told both he and -when the Mainte- 
nance was to be raiſed; how ? Rents and Profits, Sale or: 
Mortgage poet when ? way the firſt Day aſter the Death 
0 

That the AR of Pollacbent ayng the- Pisse enen ſhould 
be raiſed by Profits, Sale or Mortgage, if it could not be 
raiſed by Profits, (becauſe but a Reverſion) it muſt neceſſa- 
rily be raiſed by Sale or M that the Act y faid 
ſo, the Parties intereſted in the ſtate, and who had a Power 
over it had fo ſettled it, and then it could be no Hardſhip 
when conſented to by all Parties; and this was now not a 
Matter diſcretionary, but de Jure and of Right, ex Debito 
— which the Court cannot refuſe, a Matter of Truſt 


g as much a () Right as a legal Intereſt, and it would be (a) Vide 
in vain to make Settlements if the Words of them were poſtthe Caſs 


1 and from which, if a Deviation were to 
be once allowed, none would know how to give an Opinion roy 
thereupon ; and as to the other Side's 2 — 
they ought to ſhew Precedents where a Settlement or Act of 
— ever ſpoke ſo plain, and yet did not prevail. 

| Ä as to the Charge of frequent and annual or quarter i) 

Mortgages, it was near five Years ſince the Father's Death, 
and yet till now, no Mortgage had been demanded, and when 
a Mortgage was made it might be for ſo much as ſhould 
be ſufficient to maintain the Child for three or four Years, 
and in rr of ey raiſed might be 
put out. 

And with Regard to the A rgument, that this might hin- 
der the raiſing the Portion, that * never hippen to be 
due, — —e was already due. And to 
ſay, that what was now due, and for Maintenance too, ſhould 


not be raiſed,” becauſe it might hinder what might never be 


due, was ſtrange arguing ; indeed if the former was not to be 
Paid, the latter was not likely to be ever due, for the Child 


muſt be ſtarved, and never live to have her Portion. Then 


ge i have it © aa 4 y 
| — 33 muſt Reps 
able, ande this was a Load — ts Jainwre, i 6 
which, the more; liberal Main 
5 (a) Vide the Mother; as it was (4) . * — 
Vol. II. the greater. Maintenance. for the, Heir, when younger 
ren were left un 3 for, Cs 
Pg Lond Chancellor: : I ſhall conſider the Infants. 
Good to take. Care that her Demand of Maintcnance-ſhall 
be conſide- her other Demand of her Portion, it being one | | 
red in Fund that is to provide both. It is a Caſe to mortgage 
Nine, ber à Reverſion, heap Integeſt upon Intereſt, — ern 
{4 8 to a Forecloſure, for it may come to ſuch a dum as that 
ney. Farina may be under eier of clin in tht 


": Though L mk 1 uſt take the Act as 1 find it vis, the 
firſt Quarter-Day after the Death of the Father the Mainte- 494 
nance Money is to be; raiſed by Profits, Mortgage or Sale; 
- yet this Court, which is.the Guardian of the Infant, muſt con- 
: 7 ſider the Good of the Infant, and it may be for her plain Be- 
| ects via Fineſt to. here Shue hor Maintenance ſhould not 
| F 

| 1222222727777 mtr ale Ya Be 
WM Estate charged with the Maintenance and Portion, 
| | with ha Mannes thay, 2 it, and Qais-will 186. 
; | ende my Judgment. 
= 2% 2 ths 9 while | capa tas obſerve that the Method 
| propoied by er.101 raiſing at more Mon 
| | than there might be Occaſion for, to prevent frequent Mort. 
gages, and to ond ok — or which there ſhould 
| not be a, preſent Occaſion, would not anſwer the Inconve- 
| | nience ; for the Money thus raiſed, and for which the Eſtate 
1 would be Joaded with Intereſt, muſt for fome Time he da 
in the Maſter's Hands, 

And as in the Caſe of Carber and Maidwel, Lord Cowper 
declared he would not go beyond | 
in Caſes of that Nature, as 
ready gone too far, N 
Rule, not having been able r 
-mortgaging a Reverſion for Maintenance, and what makes it 
{till leſs reaſonable to do ſo in the preſent Caſe is, that 
Noble Duke the Grandfather has offered in 3 


that the 
tain both the Marquils the Son and the be 
the aber young Marq f r 


Harvey ver- Chi 
ſus Harvey. 


| 
| 
| 
| 
| 
| 
| 
i 
® 
. 
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Anonymus. hy hag [24-42 Cale 142. 


| At the Rolls. 
N this Caſe (int. 47) it was ſaid by Sir Jety l, Ma As Legaters 
fter of the Rolls, that as all Legatees are on a 7 Aon are to be 


A ee + N 


tion of the Spiritual Court where a pt recovering his - ho to pay A 


e e e 1 if, the Legatee 
Se. 


_ is 1 


net, SEE 


tapes if one Legatee recovers his in 
to pay the reſt, he Aryurap ſecus if he B of 


Executor. Wie 1 Vern. 26 & 93. 


But if the Executor had at firſt enough to pay all the Le- 

and afterwards by his waſting the Aſſets occaſions a De- 

on in ſoch Caſe the who has recovered his Le- 
ſhall not be compelled to refund, _— 

erer tage of his legal Dili 3 which the other 

nc by not bringin g thei St in Time, before the aſt- 
by the d e w r 

vu their Suit before ſuch Waſte committed they might 

have met with the like Succeſs, Er Vigilantibus non Dor- 

mientibus jura Subventunt. 

This Caſe I put to Mr. Vernon, who was of the fame 


At the Rolls, 


R. Turton Barriſter at Law treated for his marrying Mr, ern. 764. 

Benſon's Daughter, and Mr. Benſon the Father propo- (Son on his 

g to Mr. Turton's Mother to give his Daughter 3000 J. Mr, . „ 

Turton's Mother, though ſhe at firſt thought it too little, yet - % l. Por 
afterwards came into Match, and to ſettle Part of — with 


ber Jointure u her Son Turtom in oſſeſſion, and in the his Wife, 


Marriage Writings under the Hand and Seal of Mr. Benſon it ried nr 
was mentioned that his Daughter's Portion was to be 3000 J. 


Notice to 
his Parents 
(Father or Mother rms Box treated for the Marriage, gives 171241 obougftr 
pay back 1000 J. of the Portion ſeven Yeats afterwards ; this Bond void in Equity, and 
not be made better by being aſſigned to Creditors, | 


Oooo but 


* 


— 2 — | 6 
| ; F * * WW, 2 2 — { 
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but before the Marriage it was privately agreed betwixt Mr. 
Turton and Mr. Benſon that Mr. Turton ſhould give a 


Bond to Mr. Benſon, to pay back to him 1000 J. at the End 


of ſeven Years without Intereſt, of which Bond Mr. Turton's 


Mother had no Notice. 


The Marriage took Effect, and M. Benſon owing to Sir 


Theodore Janſſen 2000 l. aſſigned over Mr. Turton's Bond to 


Sir Theodore, as an additional l Mr. Benſon died; 


Sir Theodore“ s Demands were afterwards. paid, and Mrs, Ben- 
fon the Widow and Adminiſtratix of Mr. Benſon aſſigned Mr, 
Turton's Bond in Truſt for the Benefit of Mr. Benſon's Credi- 
tors who were many, and (as it was ſaid) more than his Aſſets 

could pay. ed | 2 * 
Mr. Turton brought his Bill to be relieved againſt this 
1000 J. Bond, and Benſon's Creditors a Croſs Bill to have the 
Benefit of it ; the Cauſe had been greatly debated before the 
Maſter of the Rolls who relieved againſt the Bond by granting 

a perpetual Injunction thereupon. 

One having His Honour declared that the Creditors of Benſan could not 
a Bond e. be in a better Condition than Benſon himſelf ; and as to Sir 
Mone, due Theodore Janſſen, it was to be conſidered he had no legal Title 
upon it, and to this Bond but only an equitable Aſſignment ; and therefore 
afterwards having a Security which was not in Equity, he could 
amen it for not be in a better Condition than Benſon himſelf was; that 
Conſiderati- ſuppoſing a Man ſhould * 2 over a ſatisfied Bond as a Se- 
on as unſa- Curity for a juſt Debt, the Aſſignee could not ſet up this Bond 


tified to in Equity, which being ſatisfied before could receive no new 


another who 


bab no No. Force from the Aſſignment. 
tice of the + | CS, e 
Payment, yet the Purchaſer can have no Avail of this Bond. 


That it was incumbent on any one who took an Aſſignment 
of a Bond to be informed by the Obligor concerning the quan- 
tum due upon ſuch Bond, which if he neglected to do, it 
was his own Fault, and he ſhould not take Advantage of his 
own Laches. 

And with Reſpe& to what had been proved, that Mr. Tur- 
fon had fince his Father in Law Benſon's Death promiſed to 
pay back Part of this Bond, or a Debt ſecured thereby, this 
was not to be regarded; Mr. Turton's Offers made and not 

(a) Videthe accepted ſignified nothing; that Lord Cowper had often (a) 
Caſe of Har- ſaid a Man ſhould not be bound by an Offer made during a 
man verſus Treaty which afterwards broke off, or upon Terms that were 
. not accepted. i | 

77 That in Caſes of this Nature, not only the Plaintiff himſelf 
who more the Bond, but the Father or Parent treating the 
Match would be intitled to Relief; as for Inſtance, ſuppoſe a 
Parent were to ſettle Land upon the Marriage of his Son, ne 
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the Son ſhould privately agree to pay back Patt of the For- 
tune, the Panel in that Gale would be relieved againſt ſuch 
Agreement. ES * | | 

But more particularly in the principal Caſe, there having 
been an, underhand Agreement made with the Plaintiff with- 
out the Privity of his Mother, and after the Plaintiffs AF- 
fections were ſettled, (which was taking Advantage of the 
Paſſions of Mankind) the Maſter of the Rolls decreed the Plain- 
tiff ſhould be relieved and the Bond delivered up. 

From this Decree there was an Appeal to Chancellor 
Parker, who in Michaelmas Term 1719 affirmed it, faying 
that theſe private Agreements obtained from the intend- 
ed Huſband without the Privity of his Parent were highly to 
be diſcouraged. That | 
1, That the Parties “ themſelves to this Agreement 
intitled to Relief, for ſo were all the Precedents ; and if they 
ſhould not there would often be no Redreſs at all againſt the 
Fraud nor any Body to aſk it. 

And 2dhy, the Parent as a Purchaſer of the Portion to his 
Child, by ſettling Lands, or beſtowing a pecuniary Advance- 
ment upon him on his Marriage, muſt alſo be relie vet. 

That it was no Argument to ſay Turton was in Fault; for 
admitting that were true, what Reaſon was there that Benſon 
who was in Fault alſo, ſhould be excuſed? And when Benſon 
had been guilty of this Fraud to Turton's Mother, it was not 
reaſonable that any Act done by himſelf ſhould ſhelter him, 
for by this Means Benſon by his own Act would be too hard 

As to Benſon's pretended Aſſignment of the Bond, it was 
upon no- Conſideration, but if it were, yet in Truth it was not 
an Aſſignment, but an Agreement only that the Aſſignee 
ſhould have all the fair and equitable Advantage and Benefit 
of the Bond that the Aſſignor himſelf was intitled to; and 
if nothing was due, nothing could be aſſigned over. Not that 
this Bond given by Turton was ſo abſolutely void, as that it 
might not upon ſome new Conſideration or deliberate Act have 
been made good, but no ſuch Act 1 

And with Regard to what Mr. Turton ſaid to Richardſon 
(who it ſeems was one of M. Benſon's Creditors, and had 
Joined in a Bill againſt Mrs. Benſon in order to have the Be- 
nefit of the Bond) that he would not ſet aſide his Bond, it 
was indeed generous, but no more than nudum Patum. _ 


* 
: 


were 


In the Caſe of Roberts verſus Roberts, Trin. 1730, At the Rolls, Secret 
| ents and underhand Bonds on a Marriage were fet aſide, though at 
= — the Huſband that made them, _ there it is ſaid per 5 chat 

is per be the only Caſe, where a Perſon though particeps Criments 
ſhall yer be allowed to avoid his own AQs. 


Allo 


Lord Chan- 
cellar Parker. 


7 * 


* 


un..... 
— — 2 ——j—47J = aqui oaths — A» 


Alſo as to \ la had oy ur 1 that the Creditors of * 
ſon were numerous and in nger of loing their 225 
through a Deficiency of Aſſets, Ther could be of no Weigh 

for ſtill the Creditors of Benſon muſt be paid out of Ben E 
Eſtate and not out of the Eſtate of another Man; and where 
- it is ſaid that Creditors ought to be favoured, this muſt be 

=. meant with Regard to the Teſtator's Aſſets, not to any Effects 


; —— OE —— = 
wo A _ — 
Wo ww 
< * 


| | which the Teſtator has wrongfully taken away or g | 
ol poſſeſſed himſelf of belonging to another. | 
Therefore affirm the Is oy | EL 2 5 
Caſe 144. e 22 verſus Mf, 5 * 500 
At the Rolls. 


One deviſes R ANCIS Tiſſen the Elder had four Sons, Fa Yoln, 
his Perſonal William and Samuel, and by his Will dated the 1 
ag ns Auguſt 1720 gives ſeveral Lands of, conſiderable. Value to his 
his Son die three younger Sons ſeverally at their re 2 Ages of twenty. 
within Age four Years, and appoints that none of his 1aid three younger 
_— "_— Sons ſhall take any Fn the Ro 2 * of = 0m 
"© en thereby to them deviſed, unti everally attain the A 
5 po: g tw * Fark Vears, but that ge Aer Son Francis 8 
to the Te- bis ecutor) ſhall take the Rents and Profits of the ſaid 
| ar 's Bro- ſeveral Eſtates to his own uſe, until the Teſtator's ſaid three 
Son than Younger Sons ſhould attain their ſeveral . of eee go: 


have the Soon after this the Teſtator dies. 
Produce of 


the Perſonal Eſtate, and 57 the Capital i in Caſe of the Infant's Death, 6 ſhall go. to * 


er. 


10. 


\ 


Ons —_ 28th Ofober 1717. Francis Tiſſen the r ive his wat. 
_— and thereby gives all his Perſonal Eſtate and the Produce there- 
2 ger of (his Debi Legacies and Funerals being paid) to the Child 
twenty- His Wk was then enſient with; if one Son, gn to ſuch 

four, and in his Executors, Adminiſtrators or Aſſigns, and if more than o 

3 . and the firſt Son ſhould die before twenty-one or Mar- 
e without Iſſue, then his Perſonal Eſtate to go in Suc- 
Profits of cel ion to the Sons of his Body; but in Caſe there ſhould be 
uy rage 7 no ſuch Son, or all ſuch Sons ſhould die before twenty-one 
5 _ or Marriage without Iſſue, then he gives it to his Executors 
| dies, and and Adminiſtrators, and intails all his real Eſtate on ſuch Son 
= the eldeſt and his Ifſue Male, and in Default of ſuch Iſſue, to his faid 
Ll don deviſes three younger Brothers ſucceſſively, with Remainder to by by 


2) thoſe | own Right Heirs. 


- _ _ — * 
a . ³·Ü On hrs) eh ern wg. 
p — — 4pm —ͤ— ——_— — mo ©» 2 m—— | * * — by a - — — RAS — as = 
—— — - — A. Aon Wot rr LE 
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Profits of 


the Premiſſes to his youriger Brothers, but not to be paid to them until twen n td 
dies leaving his younger Brothers under twenty-four ; only the Rents and Profits accruing 
from the Death Fo the elder Brother the Teſtator ſhall paſs. 


Alſo 
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Rents and Profits to his own Uſe until his three 
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Alſo the faid Francis Tiſſen the Son by his Will reciting his 
Father's Will as to the Deviſe to the three younger Sons, and 
that he the faid eldeſt Son (the now Teſtator) ſhould take the 
Bro- 
thers ſhould come to twenty - four, now deviſes to his ald three 
younger Brothers reſpectively all the Rents and Profits of their 
reſpective Eſtates 1o deviſed to him by their ſaid Father until 
their reſpective Ages of twenty-four, but not to be paid them 
until twenty-four ;. and leaves his three Brothers Jobn, Wil- 
lam and Samuel Executors, and ſoon after dies. 
The Widow of Francis Tiſſen the Son was afterwards de- 


| Iivered of a Son the Plaintiff Francis Tiſſn the Infant, who 


now brought this Bill for an Account, and to have Directions 
touching his Father's Eſtate, N 

And the Cauſe coming on to be heard before the Maſter 
of the Rolls, he decreed that no more than the Principal Mo- 
ney of the faid Teſtator Tiſen [the Son's] perſonal Eſtate 
ſhould go over to the Teſtator's three younger Brothers, in 
Caſe the Plaintiff the Infant ſhould die under Age and un- 
married without Iſſue; and declared that the Intereſt which 


ſhould be made of this principal M did belong in all - 
1 


Events to the Plaintiff the Infant and ſhould be 
placed out from Time to Time for his Benefit. 

And as to the Eſtates deviſed by Tiſſen the Father's Will, 
the Profits whereof the Teſtator had given to his eldeſt Son 
Francis for his own Uſe, and without Account until the 


$02 younger Sons ſhould reſpectively attain their Ages of twenty- 


four Years, and which Francis Tiſſen the Son gave to his 
ſaid three Brothers, it was declared by the Decree 
that theſe Rents and Profits were to commence only from the 
Death of the Plaintiff the Infant's Father, and not from the 
Death gf Francis Tiſſen the Grandfather. 

Upon this Cauſe's being brought by Appeal before Lord 


Chancellor (a) Parker, 
it, It was objected that in Caſe of the Death of Franci: 
Tiſen the Grandſon under Age unmarried and without Iſſue, 


by the Will of Francis Tiſſen his Father not only the prin- 
ts 


A all ſuch Profits as ſhould be made 
in the Grandfon's Life-Time, ſhould go to the 

Jobn, William and Samuel the Uncles ; for the gn was 
to amaſs an Eſtate together, and when he gave his perſonal 
Eſtate with the Produce of it to the Son that his Wife was 
then enſient with, and if no Son, or if that Son ſhould die be- 
fore twenty-one or M <p and without Iſſue, then, he 
gave it to his Executors, the Word [it] comprehended the 
whole Legacy given to his Son, and i as well the 


_ Produce of the perſonal Eſtate as the perſonal Eſtate 


(a) Jovis 


 Pppp But 
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But Lord Chancellor contra: The Son ſhall have the Pro- 
fits to himſelf, but the perſonal Eſtate, 7. e. the whole ca- 
pital Stock ſhall go over in Caſe of the Son's: Death un- 
married without Iflue, and under twenty-one. Anciently the 
Notions were that a perſonal Thing given to one for Life or 
even for a Day was a Gift for ever, and would not, bear a 
Limitation over; but the Conſtruction has ſince been that 
ſuch Deviſe paſſes only the Uſe and Profits and not the * 
itſelf *, and fo it is made good that way. But in this Caſe 
even the Uſe and Profits are denied to paſs notwithſtanding 503 
what has been el by the other Side; and it is the tron 
becauſe the Word [Produce] is left out in the Limitation 
over, which ſhews a Variation of the Intention ; and to make 
the Rents and Profits of an Eſtate to go over there ought 

to be very expreſs Words. . 
adh, It was objected that the Teſtator Tiſſen [ the Son] 
having by his Will recited his Father's Will, whereby the 
Father gave him the Profits of his younger Brothers Eltates 
until their Ages of twenty-four Years, and reſtrained the 

ounger Brothers (the now 1 from receiving the 
| June until that Time; and Tiſſen the Son deviſing all thoſe 
Profits to.. his younger Brothers A ew ; this 1 the Pro- 
fits taken by himſelf even from hi Teſtator s Death; and 
that the Teſtator the Son did this the rather, as being ſen- 
fible it was a Hardſhip upon his Brothers that they Tould 
have but 50 J. per Annum a-piece until twenty-four; and 
therefore the Will of the Son was a Renunciation of the Be- 
queſt made to him by his Father. 1 9 8 5 8 

Sed per Curiam: This Will can never be conſtrued to paſs 
the Profits which were before received by the Teſtator the 
Son, and which when received were properly no: longer Rents 
and Profits, but paſſed into other Things; the Teljato? the 
Son could not intend to make himſelf a Debtor and Ac- 
countant to his younger Brothers for what he had before re- 
ceived, for if he had ſo intended ' he would have made uſe of 
plainer Words for that Purpoſe, #1 - Ih 

8 If a Man be poſſeſſed of a Term for Vears and deviſes 
Term for #11 his Term, this muſt be underſtood only ſo much of the 
Years de- Term as ſhall be to come at his Death, at which Time the 
viſes all the Will begins to ſpeak and to take Effect; and fo here though 504 
Profits the Deviſe is of all the Rents and Profits of the reſpective 

J. S. only Eſtates, yet this cannot be intended to have any Retroſpect, 
the Profits but to operate only from the Death of the Teſtator. 


accruing 1 | 
from the HE 8 | | 3 
* -  * See the Caſe of Hyde verſus Parrat ante, and Upwell verſus Halſey pol. 
ſhall paſs, | | 
„ ie Fountain 
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Fountain verſus Caine and Feffs, Caf 145. 
4314 "ht ix Tot 5 „, + 5 25 4 5 At the Rolls, 
FINE ſeiſed in Fee deviſes his Lands to his Wife for Wherethere 
the Payment of his Debts and dies, leaving an Infant is a Decree 
Daughter and Heir, 8 neee I 
Infant, on ſuch Infant's coming of Age, and befote the Decree made abſolute, he may put 


” 


= 


. . . In anew Anſwer, 


| The Bill was brought by the Creditors for the Sale of the 


505 


Eſtate; and the Infant Heir made a Defendant, who anſwers 


* 


by Guardian, and the Eſtate is decreed to be fold, the other 
t J being a Purchaſer under this Decree, which 

as to the Infant Heir is only nf cauſa. 
+ Afterwards and before the Decree was made abſolute, the 
Infant coming of Age moved the Maſter of the Rolls that ſhe 
might be at Liberty to put in a new Anſwer, and thereby 
ſet forth her Right to the Premiſſes, which (as it was al- 
Us 94 was not fully done by the former Anſwer. 

But the Counſel who moved it not being fully inſtructed; 
and his Honour thinking this Motion to be ſomewhat 


cial, Ordered it to be moved again. n: 
Accordingly at another Day the ſame Motion being made, 
the Maſter of the Rolls ſaid that he had been a with 


a Caſe wherein his Predeceſſor (Sir Jobn Trevor) upon a Pe- | 
tition ex parte only, made an Order that an -Infant coming Z 
of Age might put in a new Anſwer; and that upon better 
Information he underſtood it to be a Matter of Courſe, and 


that there was no other way than this for the Infant to ſet 


rm his Title which he ought to have an Opportunity of 
ing. | | 

That there was no Reaſon why he ſhould be * bound by 
the Anſwer of his Guardian, for that .would be, at the ſame 
Time that the Court gave him Liberty to ſhew Cauſe, to tie 
up his Hands from ſhewing Cauſe. 1903 


 ® Vide poſt Sir John Nopier verſus Lady Effngham. 
Carter verſus Barnadiſton. 
IR Michael Armin being ſeiſed in Fee of the Manors of 
Pickworth and Nr in Com. Linc by his Will da- One feiſed 


ted 30 March 1668 deviſed that in Caſe his perſonal Eſtate zesses 
| . and A. and B, 


Caſe 1 46. 


4 for col xd by Will chase all his Real Rhe with Puyment of is Debes, nad de- 


viſes A. to C. and B. to D. and dies; the Deviſce of A. ſhall compell the Deviſee of B. to 
contribute to pay the Mortgage on A. but if the Will proves void, . 


„ a 
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and his Eſtate in Orton in Com. Huntington ſhould not be 
| ſufficient to pay his Debts and Legacies (as in Fact they were 
not) then his Executors ſhould receive the Profits of his 
whole real Eſtate for the Payment of his Debts and Legacies, 
and after thoſe ſhould be paid, he deviſed the Manors of 
Pickworth and Willoughby to his Uncle Evers Armin for 
Life without Waſte, and in Caſe his Uncle Evers ſhould 
have Iſſue Male, then to ſuch Iſſue Male and his Heirs for 
ever, and after the Death of the faid Evers in Caſe he ſhould 
leave no Iſſue Male, and after Debts and Legacies paid, he 
deviſed his Manor of Pickworth to his Nephew Thomas Styles 
in Fee, and that of Willoughby to his Nephew Sir Thomas 
Barnadiſton in Fee, and made the faid Evers Armin, Sir 
Thomas Barnadifton, Thomas Styles and Thomas Briſtow Ex- 
ecutors. | | 
Afterwards 11 June 1668. the Teſtator Sir Michael Ar- 
min mortgaged Prckworth to the Lady Diana Holles for the 
Term of 1000 Years, for ſecuring the Sum of 4000 J. and 
| Intereſt, and in the December following died, leaving Suſanna 
and Anne Armin (the Daughters and Coheirs of his elder 
Brother Sir Villiam Armin) his Heirs at Law. H 
It was admitted that the 4000 /, Debt due from Sir Michael 
Armin by Mortgage of Pickworth was one of the Debts char- 


ged by Sir Michaels Will upon the Real Eſtate. And after 


the Death of Sir Michael Armin, Evers Armin one of the 
Executors and Deviſees in the Will of Sir Michael, entered 
upon the Premiſſes called Pictwortb and Willoughby, and re- 
_ ceived the Profits applying them to his own Ute, ſaving that 
he kept down the — 

In January 1675. Evers Armin ſuffered Recoveries of 
both Manors of Pickworth and Willoughby wherein he 


was Vouchee, which were to the Uſe of himſelf the ſaid E- 


vers Armin and his Heirs, and at the Time when theſe Re- 
coveries were ſuffered, both the Coheirs of Sir Michael, vis. 
Suſannd afterwards Lady Bellafis, and Anne afterwards Coun- 

tels of Torrington, were of Age and unmarried, 
Afterwards Evers Armin made his Will dated 19th Oob. 
1677. and deviſed his two Manors of Pickworth and Willough- 
by to his Grandſon Armin Bullingham and the Heirs of his 
Body, Remainder to his Grandaughter Elizabeth Saunders 
_ El:zabeth Mortimer) and her Heirs ; and ad June 1680 
ied, at which 'Time both the Heirs at Law were under Co- 
verture ; upon which Deceaſe of Evers Armin no Perſon 
for ſome Time entered upon Pickworth, but at length Heneage 
(the Aſſignee of Lady Diana Holles's Mortgage) entered there- 
upon; and as to Willoughby, Sir Thomas Barnadiſton entered 
upon it immediately after Evers Armin's Death, claiming the 
ſanic by virtue of the Remainder limited to him by the Will 
of Sir Michael Armin, os. | 
| 2d March 


of the Mortgage on Pickworth, 
u 
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2d March 1688. Sir. Themes rauf 
dh to Sir Richard Rothwell for bees Pony 25 Term of 
1000. Vears, and gives a Statute i in 

Performance. of Covenants. 


| 10th Nov. 1691. Armin Bullingham (the. 2 Dori of PE 


Armin) 2 upon the Manor 


n which enſu a Replevin and the ſpecial Verdict, in- 
| 441 and Salk. 224. 3 


By Leaſe and Releaſe 7th and 8th. Fahy 1697. Sir Thomas 
Barnadifton mortgaged the Premiſſes to Sir Sane) Barnadi 2 
and his Heirs, to ſecure 2000 J. and by the uſual Provi 


the End of the Mortgage it was a that ir Thomas 
Barnadiſton, ſhould continue in eke till Breach of the 


Proviſo. 
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ao *. 1699, The Suit was compromiſed between Sir Tho- 


Barnadifton and Armin Bullingham, who in Hillary Term 
8 both joined in a Fins. and Recovery of the 
Manor of Willughby, in which they were both youched, and 
the Uſe: was. declared that Armin ullingham ould. have a 
Rent-Charge of 250 J, per Aunum in Fee-Simple ifluing out 
ef the Manor. of Willoughby with Power of Diſtreſs, and the 
faid Manor therewith charged was limited to the Uſe of Sir 
Thomas Barnadiſton and his Heirs,. which Recovery barred the 
Remainder in Fee limited to Elizabeth Saunders as to the 
Manor of Willoughby ; but there was no Recovery ſuffered of 
the Manor of  Pickworth, 

In Auguſt 1701; Sir Thomas Barnadiflon died, leaving the 
Defendant Sir 7 homas Barnadiſton his Son and Heir, the ſame 
Month alſo Armin Bullingham died without Iflue ; where- 
12 the Rent-Charge of 2 50 /. per Annum deſcended to Ni- 

las Bullingham his Couſin Heir ; and Pickworth was 
ckimed by Elizabeth Mortimer Grandaughter and Heir of 
Evers Armin [and late Elizabeth Saunders.] 

By Indenture of Norgon and Sale inrolled Nicholas Bulling- 
bam fold and conveyed this Rent-Charge in Fee of 250 J. 120 
Annum and the Arrears thereof, to Jobn Coppen and hi 
Heirs for 3500 ,. 


The Defendant Samuel. Barnadiſton claimed by meſne A . 


fipaments the Mortgages made of 'Willoughby to Sir Richard 
Rothwell and Sir Samuel Barnadiſton, and Statute Staple 
for 8000 J. for Performance of Covenants: Afterwards Sa- 
muel Barnadifton and Coppen (the latter haying commenced a 
Suit in Equity for the Recovery of his Rent-Charge by Rea- 


ſon of the Prior Incumbrance of Not bells Mortgage) came 


to an Agreement and obtained a Decree by Conſent, by which 
the Manor of Willoughby was decreed: to be fold, and Coppen 
by Rr N TRIER (being the computed Value of the 


Qqqq. Rent- 


* 
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Rent-Charge and Arrears)" and afte 


4 
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Ni s Samuel Barnadifton 
was to be paid what was due to him. 
The Plaintiff: Carter chiming Title to Pickworth under 
Thomas Styles the Deviſee in Remainder, brought his Bill 
in Eafter Term 1712. againſt all the Claimants, v/z. againſt 
Heneage the Mortgagee, to have a Redemption of © that 
Mortgage, and as againſt the Defendants Mortimer and his 
Wife, to controvert with them the Right of Redemption of 
Pickworth, in regard Mortimer his Wife claimed P:ckworth 
as Heir at Law of Evers Armin, and againſt Coppen and the 
Barnadiſtons who claimed Eſtates and Intereſts in Willough- 
by, to have a Contribution from W:lloughby of its Proportion 
of the Debt of 4000 l. and Intereſt, and to reimburſe Pick- 


worth what that had paid more than its Share, the Teſta- 
tor Sir Michael Armin having by his Will charged all his 


One deviſes 


Lands to his 
Executors 
for and until 
Payment of 


- his Debts; 


this is but a 
Chattel In- 
tereſt, One 
ſeiſed of the 
Manors of 
A. and B, 
deviſes theſe 
Manors to 
C. for Life, 
and if C. 
ſhall have 
Iſſue Male, 
then to ſuch 
Iſſue Male 
and his 
Heirs for 


ever, and if 


C. ſhould 


Real Eſtate with the Payment of his Debts. 

On hearing this Cauſe 2 March 1714 before Lord Chan- 
cellur Cowper, it was decreed, that as againſt Mortimer and 
his Wife, the Plaintiff Carter ſhould be admitted to a Re- 
demption of P:ickworth ; and that as againſt the other De- 
fendants he ſhould have' a Contribution out of Willoughby, 
in order to reimburſe Pickworth what that had paid beyond 
its Proportion, | | ; 


22d May 1717. on an Appeal of the Defendants Copper, 


Sir Robert Barnadiſton and Samuel Barnadiſton, to the Houſe | 


of Peers, the Lords upon taking the Advice of all the Judges 
were of Opinion, that neither the Appellants as claiming un- 
der Evers Armin, nor the Reſpondent Carter as claimin 
under Thomas Styles, had any Title ; that the Executors 
Sir Michael Armin, had only a (a) Chattel Intereſt for Pay- 
ment of Debts, that the Freehold was well veſted - in Evers 
Armin, and that the Remainder to Thomas Styles, in De- 
fault of Evers Armin's leaving a Son, was a contingent Re- 
mainder and conſequently barred by the Recovery ſuffered by 
Evers Armin, and refork that the Plaintiff Carter claiming 
under that Remainder to Styles, had no Title, nor any 
Right to a Contribution out of Willoughby ; whereupon they 
(b) reverſed Lord Cowper's Decree, but in their Decree of 
Reverſal declared, that this Reverſal ſhould be without Pre- 
judice to the Right of the Heirs at Law of Sir Michael Armin 
or Evers Armin to have ſuch Contribution. | 


leave no Iſſue Male, then the Manor of A. to J. S. in Fee, and the Manor of B. to 7. 
N. in Fee. C. ſuffers a Recovery of thoſe Manors; this will bar the contingent Eftates 
limited to Fo S. and F. N. (a) Vide 2 Vern, 404. (5) May 1717. uf 


In 1712 Suſanna one of the Co-heirs of Sir Michael Ar- 
min who was called Lady Bellafis, and who had after- 
wards married James Fortrey, died without Iflue, her _ 
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band Forer W . Anne the other Daughter, who 
firſt married Sir John Woodhouſe, and afterwards Lord Grow, 
and after that Th Torrington, EN her Siſter the 


EK aid by e of | and Sale inrolled and by 
of Feoffment convey . Manors of Willoughby and 


Pickivorth to the Plaintiff © Carter and his Heirs. 
Whereypon the Plaintiff Carter brought a new Bill in E- 
oy valet the now Defendants as to Pickworth, to have 
92 Right of Redemption betwixt him and Mortimer and 


is wi ſettled ; and if the Right of Redemption ſhould 
be decreed to Mortimer and his Wife, then to compel them 


511 


to redeem Pickworth or to be forecloſed; and as to . 
hughby (the Plaintiff Carter having now bought in the 
Right of the Teſtator Sir Michael Armin's Heir at Law) that 
the Defendants who had been in Poſſeſſion thereof might ac- 
count for the Rents and Profits, and that the Plaintiff Car- 
ter might have the Poſſe :ſfion of i iloughby delivered to him ; 7 


or if it ſhould appear that his Title to Will 


any Part thereof was barred, that then the Plainti >" Mes 
might have a Contribution thereof from Wilbugbiy, or ſuch 
Part thereof as was ſo barred, towards Satisfaction 'of the 
Debt of 4000 /. and Intereſt due on the Mort tgage of Pick- 
worth, and to reimburſe Pickworth what it had more than 
its Share. 

This Cauſe had been often very ſclemnly debated before 
the Maſter of the Rolls, who on the 10th of March 1718. 
delivered his Opinion. 

He held, as the Lords by the Aſſiſtance of the Judges had 
before reſolved, that the Remainders limited to Sir Thomas 
Barnadifton and Styles were contingent Remainders, and de- 
ſtroyed by the common Recovery ſuffered by Evers Armin ; 
and the Queſtion now being whether the Remainder in 
Fee was in Abeyance, or deſcend to the Teſtator Sir 
Michaels Heir at Law, His Honour thought that there could 
be no Queſtion, but that as by Feoffment and other Com- 
mon Law Conveyances, the Remainder in Fee might be 

E 9 to 1 Inſt. 342, 343.) ſo it might 

be alf by a Deviſe. 


to the 


Right Heirs 
205 


ona . at Law of the Teſtator till the 
Contingency happens, 


That the Statute of Wills (32 Hen. 8.) enabled every 
Body ſeiſed in Fee of Lands, to diſpoſe thereof by Will 
according to his Pleaſure ; fo that by that Statute the Teſta- 
tor might mould and diſpoſe of his Lands in what Manner 
and Form he thought fit, provided it were - conformable to 
he Rules of Law. | 3 


ö 


8. 


tingent Remainder 1 ariſe, by - Conveyance: as well. as by 
Will, and (ſpeaking of Deviſes) obſerves, that one may de- 


viſe Lands to an Infant in Hentre ſa mere, and this will 
good by way of Executory Deviſe; but (ſays Lord North) 
if an Eſtate. be given to A. for Life, Remainder to the Right 
Heirs of B. (which muſt be intended of a. Deviſe, for he $12 
was ſpeaking of Wills, for. ſome, Time before). in ſuch Cas 
this is a contingent Remainder and void ix A. dies during the 
Life of B. for that the Fee does not deſcend during the 
Life of B. to ſupport the contingent Remainder. 
That as to the Caſes of Plunket and Holmes, 1 Lev. 11. 
1 Sid. 47. Raym. 28. and of Purefey and Rogers, 2. Saund, 
380. 2 Lev. 39. 3, Keb. 11. (which were cited as in Point 
to prove the Fee deſcended to the Heir at Law, in Caſe;of a 
Will, and was not in Abeyance) that of - Plunket and Holmes 
was, where one ſeiſed of Lands in Fee deviſed them to 
his 'eldeſt Son Thomas for Life, and if his ſaid. eldeſt Son 
Thomas ſhould die without Iflue living at his Death, then 
to the Teſtator's other Son Leonard and his Heirs, but if 
Thomas ſhould have Iſſue at his Death, then the Fee to re- 
main to the Right Heirs of the eldeſt Son Thomas. The 
Teſtator dies, after which the eldeſt Son Thomas enters and 
ſuffers a Recovery and dies without Iſſue; and the ion 
being whether the inder limited to Leonard was deſtroy- 
ed, Adjudged that it was, and plainly it was ſo, becauſe it 
was a contingent Remainder; but that this Reſolution affect- 
ed not the Principal Caſe, it only proved that the Recovery 
by Evers Armin barred the contingent. Remainders limited 
to the Iſſue of Evers Armin; as likewiſe. the. contingent Re- 
mainders limited to. Sir Thomas Barnadiſton and Styles. 
That indeed in the above cited Caſe it was ſaid by ſome 
of the Judges, that the Reverſion deſcended. to the /Teſtator's 
eldeſt Son Thomas, until the Contingency happened ;. but there 
was no need of making this Point any Part of the Queſtion be- 
fore the Court, and it ſeemed unneceſſarily and extrajudicially 
thrown in, for whether the Fee did, or did not deſcend to the 
Teſtator's Heir at Law (Thomas), ſtill the Recovery ſuffered 
by Thomas the Deviſee for Life muſt in either Caſe, be an e- 
qual Bar to the contingent Remainder to Leonard. had 
But the Reaſon. of their Opinion ſeemed to be, for that 
the Deviſe of the Fee in that Caſe, was to the Teſtator's 
Heir at Law, and where the Deviſe is to the Teſtator:s 
Heir at Law, the Fee muſt deſcend, and ſuch Heir at Law 
will take by Deſcent. N b 


— 
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It was true, as to the Caſe of Purefoy and Rogers, where 


— Ip _- <= — 


pſon Shelton ſeiſed of Lands in Fee deviſes to his 


Sa 
Wife for Life, and if God ſhall bleſs her with a Son, and the 


Wife ſhall call that Son by the Teſtator's Chriſtian and Sur- 


name, then the Teſtator gives the Inheritance of this Land to 
ſuch Son after his Mother's Death, and if ſuch Son ſhould die 
before his Age of twenty-one, then to the Teſtator's right 
Heirs after the Death of his Wife ; the Teſtator died, and 


his Wife married again, and it was held fo plain by Hale C. 
]. that he would not permit Saunders to argue it, that the Re- 


verſion in Fee in that Caſe deſcended to the Heir at Law of 
the Teſtator until the Son ſhould be born, and that when the 
Teſtator's Heir at Law having the Reverſion in Fee convey- 
ed it to the Teſtator's Wife and her ſecond Huſband and their 
Heirs, and made that Conveyance before the Birth of the 
Wife's Son by the ſecond Marriage, it muſt deſtroy the con- 
tingent Remainder : All that might be allowed to be Law; 
but ſtill it differed from the Principal Caſe; becauſe in the 
Caſe of Pureſoy and Rogers, the Deviſe was to the Teſtator's 
right Heirs, (he admitted it was ſaid if ſuch Son as his Wife 
ſhould have by her ſecond Huſband ſhould die before twenty- 
one,) however it was a Deviſe by the Teſtator to his own 
right Heirs ;. and in all Caſes where the Deviſe is to the Heir 
at Law, the Reverſion deſcends to him; whereas in the 
Principal Caſe the Deviſe was not to the Teſtator's Heir at 
Law, no not upon any Contingency. 

On the contrary, where the Deviſe was to Evers Armin 
for Life, and if he had Iſſue Male, then to ſuch Iſſue Male 
in Fee, and if he had no Iſſue Male, then Part of the Teſtator's 
Eſtate was deviſed to Barnadiſton in Fee, and the other Part 
to Styles in Fee ; it was plain, that Evers Armin either muſt 
or muſt not leave Iſſue Male, and in either Caſe the Fee 
was equally given from the Teſtator's Heir, under whom the 
Plaintiff Carter claimed. | | | 

So that here was no Reverſion, Contingency, or Poſſibility 
that appeared to be left for the Teſtator's Heirs ; he had 
ſhut = Door every way againſt them, whether Evers Armin 
ſhould leave Iſſue Male, or not. 

That the Principal Caſe was much ſtronger than where 
the Deviſe is to A. for Life, Remainder to the right Heirs 
of J. S. becauſe in that Caſe J. S. might not die in the Life 
of A. and then the Teſtator's Heir would take, and fo there 
might be ſomething ſaid, why in that Caſe the Reverſion 
ſhould deſcend until the Contingency one way or other falls out ; 
but here the Teſtator expreſſed his Intention to give the In- 
heritance of the Premiſſes in all Events from his Heir at Law, 
whether Evers Armin ſhould leave Iſſue Male or not; and 
that the Contingency ſhould be only betwixt the Iſſue _—_ 
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of Evers Amin and the Deviſees over, vi. Styles and Bar- 
nadiſton, and plainly deſigned no Contingeney, Chance or 

Alſo the Maſer of tbe Roll ſaid, that where one deviſes 
Lands to A for Life, Remainder to the right Heirs of J. &. 
then living; though the Remainder in Fee is in Abeyance, 
yet there is 4 Poffibility left in the Heir, and that this was 
plain even in tlie Caſe of a Grant; 2 Rolle's Abr. 418. Pl; 1. 2. 
and in the 11 H. 6. 12. 5: where a Grant is made to A. for 
Life, Remainder to the right Heirs: of B. and A. dies wing 


B. ſo that B. can have no Heirs, the Grantor ſhall' have 


Lands again for want of any other Perſon to take them, 
And this. Poſſibility ſeemed ſuch an Intereſt as intitled the 
Donor (a) to enter for the Forfeiture made by the Feofftnent 
of Tenant for Life, for that his Eſtate was as much determin- 


ed av it would have been by his Death; and it was abſurd, 


* 


- 


that Tenant for Life by an unlawful Act, viz. * de 
the contingent Remainder; ſhould gain to hi an indefta- 
ſable Fee- Simple; or like the Poflibility' that was upon a 
Grant at Common Law to a Man and the Heirs of his Body + 


for there; though the Grantor had no Reverſion, yet he 5 


might enter when the Grantee died without Iſſue; and that 
Therefore in the Principal Caſe, when Evers Armin ſuf. 


fered a common Necovery by which his Eſtate for Life de- 


(a) Mich. 


termined as much as by his Death, and by which the con- 
tingent Remainders were deſtroyed, ſuppoſing the Heir at Law 


of Sir Michael Armin the Teſtator might enter, it was how- 


ever a diſputable Point and proper to be determined at Law; 
and there being no Incumbrance upon the Premiſſes to cover 
the fame from an Ejectment; and it being a mere legal Title, 
the Court ſaid the Bill ſhould be retained for a Year, to the 
Intent that in the mean Time the Plaintiff might try his Title 
in an Ejectment; alſo in regard the Plaintiff (having purchaſed 
in the Title of the Heirs at Law) ſtood in their Place, and 
was therefore intitled to the Aid of a Court of Equity againſt 


the Defendants, and (inter af) againſt the Defendant Coppen, 510 
E 


he being a Purchaſer with Notice, vi. with Notice 
Michael Armin's Will upon this Point in Queſtion”; therefore 
in order to this Trial the Plaintiff was intitled to have all the 
Deeds and Writings produced. l 
The Plaintiff Carter being diſſatisfied with this Decree, ap- 
ed to Lord Chancellor Parker, upon which” the Cauſe was 
d before his Lordſhip, who at ſent it to the Maſter 
to ſtate the Matter, and after it had come on upon the Report, 
and had held two Days Debate, his Lordſhip (a) delivered 


Term 1720. his Opinion, 


As 
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the Teſtator, deſcended' to the Heir, his Lordſhüp Ge þ 
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As to the Reminder in Fes bein in 


ral; wes erty <a Eo ih toe ng 
be in ABcyance would: om the cotitrary tend to the: 

Deſtruction thereof, and ſinee nothing but Neeeffity in ay Caſe 
ſhould'oecaſiow the Vie-Sitiple to be in Abeyance; fince the 
Diverſity taken by the *® Books Was between a Will and a 
Common Law Conveyatice, andthat in Caſe of 4 Will, where 
the Remelnder was- deviſed in Contingency; it War held- that 
the Reverſion in Fee deſcended: to n ar Lav in the | 
mean Time, and that" whatſvever Bt wif Afetd of 


ſhould abide by that Opinion, and was very clear in K. f 
That it was a ſtrange Conſtruction to take Fains by a Strain 


57 in Law; to plice «Remainder in Fee in Nubibus, of in Abey- 


ance, on Purpoſe that-the Teftator's' Intention ſhould be whiol- 
fruſtrated; and'that the Tenant for Life might-be under a 
Temptation to diſappoint the Will, by fing the contin- 
t Remainder by a Recovery or Feoffiment, — in 4 — 
muſt be admitted to be tortious Conveyun 

was ſtill more extraordinary, that * Tenant for LOS muſt 
be rewarded for this Wrong, and that he who before. had but 
an Eſtate for Life, — . — abſolute and indeſeaſible Fees 
ſunple, and this by doing a wrongfu ö 


e own Wrong, both againſt Law and 


That the Caſe: of Plunket and Holmes'was a Reſolution in 
Point, that where the Remainder in Fee” was” deviſed in 


and Rogers in 2 Saunders, 
terruption which Lord How 


of” in che The Reaſon 


r * ad; * mean Time 8 to 0 0 8 it 
that in theſe Caſes of Plunket and Holmes and Purefoy and 


| Rogers, the Deviſe over of the Fee (after the contingent Deviſe 


in Fee) was to the Teſtator's Right Heirs, and that this di. 
tinguiſhed it from the Principal Caſe, and made the Heir take 
A — Deſcent, was hardly agreeable to the Rules of Law, 1 
— the Teſtator had deviſed the Remainder in Fee u 
remote a Contingency, having in that Manner given a Fer ie 
could go no farther, nor deviſe any Remainder over, and * 
fore in ſuch Caſe the Deviſe over of the Fee - ſimple would be 
void, whether made to the Heir or to any other Perſon, 5 
That theſe Deviſes to the Iſſue Male of Evers Armin in 
Fee if there ſhould be any Iſſue Male, or if there ſhould 
be none, then that #/illoughby ſhould go to Barnadiſton in 
Fee, and Pickworth to Styles in Fee, pong mage upon Con- 
tingencies that * never — it was 
if thoſe Deviſes had never been made, and conſequently the 
| Reverſion in Fee deſcended to the Teſtator's Heir at Law, 
One deviſs Alſo as to what had been contended for by the Plaintif” 
_ to Counſel, that the Executors of Sir Michael * — ſhould hold 
tors untl Over, , notwithſtanding they miſapplied the Profits and did not 
his Debts with them pay the Debts of Sir W 


(13 
aid, the 
Nemainder over; the Executors miſa pp! the Profits, ſhall hold only until they mi 
have paid the Debts by the Profits, an r 2 the is to be diſcharged, and the 5 


ecutors only liable. Vide Salk. 15 and after 


le admitted that if any were to hold over, it mak be the 
Executors of Sir Michael, who were the Deviſees of this un- 
certain Intereſt, until the Debts were paid; but it would be 
very ſtrange to fa, that becauſe Evers Armin one of the Exo- 
cutors did not apply the Rents as he ought to have done to- 
wards Payment of ihe 3 therefore and for that Reaſon, 
he that acted wron ſhould hold over. This would be 
directly to let a Man "TX Advantage of his own Wrong, and 
was the fame as to ſay, that the longer the Executors miſ- 
applied the Profits, the longer they ſhould hold the Eſtate, 
nay; they ſhould hold it ny becauſe | they. did the 
: ron K 
That therefore this Term or uncertain Intereſt ſhould de- 
termine at ſuch Time as the Executors might have paid the 
Debts, if they had duly applied the Rents, &c. And as to the 
Profits mi ſapplied, the Creditors muſt purſue the Truſtees for 
ſuch Profits, and if the - uncertain Intereſt of the Truſtees for 
the Payment of the Debts was become veſted by Survivorſhip 


in any third Perſon, ſuch Perſon was barred by Fine and 
Non-claim. 


* Quere, For the Contingency of Evers Armin's dying without Iſſue Male 
actually happened. Ws: "R 


ſame Thing as 
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As to the Bar which was inſiſted on by the Defendant with 
regard to the Moiety of the Premiſſes by Means of the Fine 
levied by Bullingbam and Barnadiſton in Hill, Term 1697, 
(for as to Lady Bellafis's Moiety it was allowed the Fine 
would be no Bar, Lady Bellafis being then a Feme Covert, 
and ſhe having died a Feme Covert within five Years before 
the Commencement of the Suit) it had been * that 
Partes ſinis nibil habuerunt, in ſome few Months be- 
fore the levying the faid Fine, Sir Thomas Barnadiſton who 
was faid to be the Diſſeiſor of the Premiſſes, did by Leaſe 
and Releaſe convey the Inheritance of the Premiſſes to Sir 
Samuel Barnadiſton in Mortgage, and though the former had 
the Poſſeſſion of the Eſtate, yet this was only under the 
Proviſo of the Mortgage, as Tenant at Will to the Mortga- 
gee, until Default of Payment. ; 

And it was faid, that ſince C. J. Holt in delivering the Re- 
ſolution of the Court in the Caſe of Hunt (a) and Bourn 
had declared, that if Leſſee for Years levied a Fine without 
firſt making a Feoffment, the Fine would be void as to the 
making of any Title by way of Non-claim, by Reaſon of 
the Imbecility of his Eſtate, and that Partes ſinis nthil habu- 
erunt, (with which Declaration of Lord Holt, Lord Chancellor 
agreeing) it was from thence inferred, that if where Leſſee 
for Years levied a Fine, it might be faid that the Fine was 
void, for that Partes ſinis nihil habuerunt, d fortiori it might 
i ſo ſaid in the Caſe of Tenant at Will's levying a Fine: 
$5. 
Lord Chancellor held that in this Caſe it could not be faid 


that Partes finis nibil habuerunt ; becauſe Armin Bullingham Y 


on the Death of Evers Armin, and as his Deviſee had a Right 
againſt all Perſons whatſoever but the Heir of Sir Michael Ar- 
min the Teſtator, and 3 entering upon him was a 
Diſſeiſor; and though Barnadiſton afterwards mortgaged the 
Premiſſes in Fee, yet he continuing in Poſſeſſion thereof, and 
joining with Bullingbam in the Fine, it could not be ſaid that 
Partes finis nibil habuerunt, when one of them, vis. Bar- 
nadiſton had the Poſſeſſion, and the other of them, viz. 
Bullingham had the Right to the Land againſt Barnadiſton, 
and alſo againſt his Mort . 

Alſo his Lordſhip held that the Statute of Limitations 
barred the Plaintiff as to the whole ; becauſe it was found by 
the Maſter's Report that at the Time of the common Re- 
covery ſuffered by Evers Armin, both the Coheirs of Sir 
Michael Armin were of Age, and unmarried. 


E 7 £8 That 


(a) Sale, | 


Fine levied 
Leſſee for 
cars or at 
Will void ; 
ecus where 
one ha- 
ving a defea- 
ſible Right, 
and ſuc 
Leſſee joins 
with him. 
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Where That upon this Recovery fuffered by Evers Armm in 

r. he being , Tenant for Life, and the Coheirs bring 0 
Tir. Reverſion in Fee deſcended to them, they had a Right of 
and if 4, Entry which then commenced, but had no new Right of 
ſhall leave Entry upon the Death of Evers Amin; and that this was 
ue Male, not like the common Cafe of Tenant for Life, with 
Ide Mate the Reverſſon in Fee to J. S. where, it is true, the Rever- 
and his fioner in Fee is not bound to watch after (@) Forfei- 
Heirs for ture, he may ftay till the Death of Tenant for Life; but 
_ eee here, the only Title which the Co-heirs could poffibly have, 
lebe nolſſue Muſt be by the Forfeiture of Evers Armin; for if there was 
Male, then no Forfeiture, then, upon Evers Armin's Death, the Re- 
to B. in Fee. mainder muſt either go to the Iſſue Male of Evers Armin 
If A. ſuffers if any, or if none, to Barnadiſton and Styles, and fo this 


a Recovery 


f ee Caſe differed from that of a bare Tenant for Life, Rever- 


Lands and ſion in Fee. 
five Years FEES 0 | 
paſs, the Right Heirs of the Teſtator are barred, in regard they t to have entered up- 
on ſuch Forfeiture and have no new Entry upon the Death of the Tenant for Life. 

Py. (a) Vide 3 Rep. 79. 1 Vent 241. 


_ Laſtly, as to the Contribution which the Plaintiff claimed 
out of J/illoughby, in Reſpect of the Mortgage-Debt upon 
Pickworth, this the Court ſaid was intended by the Teſtator 
(Sir Michael Armin) for the Benefit of Styles, and related only 
to the Diviſion. of Eſtate betwen Styles and Barnadiſton; but 
when the Will was diſappointed by the Recovery of Evers 
Armin, who thereby cfeited his Eſtate for Life, and 
barred both the contingent Remainders to Styles and Barna- 
difton, and whereby the Co-heirs of Sir Michael Armin be- 
came intitled to both the Manors, ſo that they came into 
one Hand, the Right of Contribution was at an End ; for 
a Man could not contribute to himſelf, and the Right of 
Contribution, as it was given by the Will, fo was it in 
Force only while the Party claimed under the Will, and not 
where the Demand was ſet up in Defiance thereof. 
All which Points his Lordſhip ſaid were to him pretty 
clear ; however, if the Parties defired that this Matter 
ſhould be made a Caſe upon the Maſter's Report, for the 
Opinion of the Judges, it ſhould go to the Judges of C. B. 
and that by this he did a Kindneſs to both Parties in favi 
them the Charge of a Trial at Bar, and of a long ſpeci 
Verdict, and the great Length of Time that this would 


of Courſe take up, before they could come to have the 
Point argued *. 


It appears from Lord Macclesfield's Notes, that this Caſe was ſoon aſter 
compromiſed by the Parties, 


Anonymus. 
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(viz.) it would then be above eight Days after Service; the third 
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—— 


Amonymus. Caſe 147. 
At the Rolls. 


Motion was made the Day aſter the Term at the Rolls Though th 
to diſmiſs a Bill for want of Proſecution, on a Cer- next Day 


_ tificate from the Six Clerk, that there had been no Pro- after the laſt 


ſecution within three Terms, of which the laſt Term was TONER 
One. 0 | * 8 in Strictneſa 
e u £45 >. 1. | TTY Part of the 
Term, and therefore no Mation can then be made on the Petty-Bag Side ; - as to other 
Purpoſes it is Part of the Term, for which Reaſon a Motion made at that Time, to diſ- 
miſs a Bill for want of Proſecution, on a Certificate that there had been no Proſecution 
within three Terms, of which the laſt Term was one, was denied. 


And it was objected that this Motion came too ſoon ; be- 
cauſe this next Day after the End of the Term was taken 
to be as Part of the Term, and Notices given of Motions 
the laſt Day of the Term were good to move at the Rolls 
the Day after ; to which Sir Joſeph Jekyll the Maſter of the 
Rolls agreed and denied the Motion. matt? 46, 1? 
But Mr. Vernon ſaid the Day after the Term could not 
be taken to be Part of the Term, neither could there be 
any Motion made on the Petty-Bag Side on that Day, and 
the allowing of Motions to be made the Day after the Term 
on Notice to move the laſt Day of Term was only for Con- 
veniency of Buſineſs, in regard there might not be otherwiſe 
Time to hear all the Motions ; and it was ſaid by ſome of 
the Bar, that ſuch Motions had been uſually granted for diſ- 
miſſing of Bills on the Day after the Term. 
Agreeable to the above mentioned Order in Hill. Vacation So where the 
1721, when the laſt Seal laſted three Mornings, and comput- laſt Seal con- 
ing the third Morning according to the Day of the Month, it ned tree 


would be a proper Time to move to make a Report abſolute, 3 


Day accord- 
ing to the Day of the Month, the Time would be expired for making a Report abſolute ; 
yet this not ſo, it being only a Continuance of the firſt Day. 


By Maſter of the Rolls, the R cannot as yet, be made 
abſolute ; for though this Seal three Days, yet is it all 


only a Continuance of the firſt Day, and ſo the Time not 
yet out *. . 


The like Determination by Lord Chancellor King, in 1730. 


Anonymus, 


— De Term. S. Michaelis, 1718. 


Caſe 148. 
Lord Chan- 
cellor Parker. 
I being be- S. who was his veel s Reſident at Tunis, commenced 
yond Sea ſues * a Suit againſt J. N. at Law, and . N. having brought 
2. at 12% a Bill in Equity againſt J. S. obtained an Order to ferve the 
rin 
Bill in Equi- Attorney at Law of the Defendant in Equity, and that ſuch 
ty ag againſt , Service ſhould be good. And now the Defendant in Equity 
Court will moved that his Attorney ſhould anſwer for him, and that 
order that ſuch Anſwer might be taken without Oath, foraſmuch as no 


oc mate Commiſſion could be ſent to Tunis, and it was the fame as if 


dant's At- the Defendant in Equity lived in an Enemy's Country, 


torney at : 
Law ſhall be good Service, but not that ſuch Attorney ſhall put in an Anſwer without Oath, 


Qu. if the Defendant 1 no Commiſſion eould go to take 
the n. 


Anonymus. 


— 
£ 


Cu * The Plaintf is inttled to a Diſcovery, and un Ak 
ſwer without Oath is nothing; beſides the Engliſb have a 
Conſul at Tunis, and Commiſſions have gone there by way of 
Leghorn ; wherefore deny the Motion. 

If there had been a general Letter of Attorney to one 
appear in and defend Suits, the Court would have ord 
ſuch Attorney to appear for the Principal, and = en wa 


him ſhould have been hea en N 


DE 


wa * 


-—- 


02.4 
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Fi 


/ a incent verſus Fernandes. 


\ Caſe 149. 
| Lord Chats 


ws he's be wid eie the Jew tr 
Es ok a ng and dying in 3 
— after having by his Will left ſeveral Charities, and Cours 41. 
r onal Eftate from his Daughter to his Executor, jowance of 


who was married and forty- four Years old, a Mainte- 
Lord Chancellor for a Maintenance upon the Sta- 1 7 
e Lo nc Anne," cap. 30. intitled an Act to f, 1 he 
Children, Jews to maintain and for their Proteſtant Daughter 
whereby it is enacted; ** That if any Jewiſh Parent, turned Pro- 
© in order to compel his Proteſtant Child to change his or tefant, not 
her Reli jon, ſhall re iſe to allow ſuch D.. yo 1 
* fitting Maintenance ſuitable to the Degree or Ability of the Daughter be 
“ Parent, un de e AS and EAA of let pot above forty 
2 Complaint © ts Ln raced Lined ores Ge. It Y 
" ſhall be lawful for the Lord Chancellor &c. to make ſuch 
Order for the Maintenance of ſuch Proteſtant 
he or they ſhall think fit. 
I ng not within the Af; 


Firſt, This Child is above forty Years dd, and c the Caro oe Fes 
of her Education over. buff v\ ay) + 
Secondly, She is married, and not now to be called a Child, — 
but to be provided for dy ber Husband. wie rc 
Thirdy, That the Parent being dead could ant be. Gd to 
N fed, Wo el gre. kr Kae at an 


Lord Chancellor : ſtrongly incline ta hi k thid Caſe with, 
u k Ak We fo Fai. Reaſons : Petitioner is | a 
—— Child of a Jeuiſb Parent, tho the Parent be dead. 

— —— of -a turns r 
the Eftate to Truſtees, u 
Truſt, that k the ils urn Your the Child th bart 
. Terre 


De Term. S. Hi 151 1 


— 
Eftate, 26 not otherwiſe. As this would be clearly within 
the Miſchief, ſo every one muſt wiſh it to be within the 
Meaning of the Act. It is hot ſaĩd the Complaint ſhall be 
againſt the Fatber, that would indeed take this Caſe out of 
the Act, neither is it faid, tha the Order ſhould be made 
upon dor the Furber, ſo that this Eaſe fits every Word 
made Uſe uf byithe Legiſlature. © 2 
Suppoſe a Suit or Petition had been exhibited, and the Few 
the Parent had died pending the Petition, and had given all 
away from his Proteſtant Child becauſe the Child had turned 
Proteſtant doubtleſs the Complaint might be againſt the Ex- 
ecutor, and the Order likewiſe againſt the Executor; every 
one will allow this to be a hard Caſe, and if the Words 
large enough (as they are) why ſhould they not, be contin 
to extend to it? 
++ Then as 40 the Nef of the Parent, — intend- 526 
cd that the Parent the Jeu muſt make an actual Refuſal in 
Miords, for by that Conſtruction the Statute might cafily bee- 
. WI ah and 5 Uſeleſs. If the Jewiſh Father does: by 
,- "HF ſpoſe of all his Eſtate from his Child, this is. in Lay 
EI IT Reful ; and unleſs ſome other Reaſon be made appear, it 
TIN ſhall be es becauſe the Child way a n 
The Obligations of Nature plead ſo ſtrongly on Behalf 2 
4 Child, that when r me great Pro- 
_ * vocation muſt e e e and if ug 
..... other Reaſon be . 9 , 
= . F I Ba 2 | 
00 oſſibhy 7 2 given by the Jew's Win | 
A 2 ſame ſecret Truſt for the Child i ſhe ſhould turn 3 
Its r et allthis LY ds into by ine Maſter 


$440 


1 1 © PB: verſus L'Batt. 
AWill is 4 HERE, was x French Will; «the an rk | 
_— roved in French, and under it in the ſame Probate 


the Probate the Wi was tranſlated into Engliſt, ee er 
is in Exgliſb, faleſly tranſlated. 


and varies 


eee 


Upon which it was obj that ine Tranſl being 527 
Part ff the Probate, an Mowed in the Spiritual Court, it 


muſt bind; and the Ap hes fn the! Tranfltin, cho 
Court to correct the lakes in the ranſlation, * 
Ane 5 


„Tough. chis was the eb 
D mier eee ee 
ced in this Matter, it is probable L Tels rats Apo 


un- 
But 


De [calm — 8. 


But — norking wer the Original is 
Fart x th . — neither hath the Spiritual Court Power 


be, of Londen LE Hel. Ce gr. 


ISHOr Bonner in dhe Tine of Edw. the 6th, 1 
B. 3 rope nec 
in Ealing in Middleſex, in re are about twenty Years 
Fr won os 
Waſte, and the Defendant Web, in whom by ſeveral mean = mainder in 
ſignments the Remainder of this Leaſe was veſted, articled Fee to a H 
with forme Brick-makkete, that they might dig and carry away onthe 

re rey bem bun, db Part 2414 — ; 


t of his 3 — 


1 — the Sol, a Voc, along th — 
nce turn the Paſture-Field into a Pit or Pond 


ren a perpetual 


down; for that he 
ae hte 8 


_ "8 in this Caſe, 5 in digging 2 — 
Soil for Bricks, was actually deſtreying the Field. | 3 


The 
Tenant oe Loy down the Houſe. Len the Va fg en 


bx Ye Houſe, or dee that are a Defence or Ornament to the Houſe, Leſſee 
Year fans Waſte may open Mines. 


bur for the Defendant it was ſaid; n 

thew'd, that the Digging of . 
there being many Fields about the Town Where Brick had 
been dug, and thoſe Fields now-uſed again for Paſture'; but 


admitting it was Waſte; yet there being a Power to com- 
mit Waſte, the Leſſee might do it, as well as open a new 


Mme, 


7 Term. 8. Hill. 1778. 


Mine, eo away the Mineral a filling it up a- 
—_— Side it was r chat the Privilege of be- 
ing ſans Waſte would not in uity entitle one to pull down 
an Houſe, or even cut down Trees that are for the Ornament 
of the Houle. 
Lord Chancellor : Before the Statute. of Glucefter, Wafte 
3 did not lie againſt (a) Leſſee for Years, and the being with- 
Lale fer out Impeachment of Waſte ſeems originally intended only 
| Years ſons to mean, that the Party ſhould not be puniſhable by that 
Waſte Statute, and not to give a Property in the Trees or Materials 529 
Ros uy of an Houſe pulled down by Leſſee for Years ſans Waſte ; 
Materials of but the Reſolutions having eſtabliſhed the Law to be . 


the Houſe I will not ſhake it, much leſs carry it further. 

when he 

pulls them down, the Intention only n that the Leſſee for Years ſhould be 3 foe from 
Waſte as he was * the Statute of Glouce/ter, 


— — 


But I take this to be within the Reaſon of Lord Bar- 
nard's Caſe, where, as he was not permitted to deſtroy, the 
Caſtle to the Prejudice of the Remainder-man, ſo neither 
ſhall the Leſſee in the preſent Caſe deſtroy this Field, againſt 
the Biſhop who has the Reverſion in Fee, to the Ruin of the 
Inheritance of the Church, 

Let the Defendant carry. off the Brick he has dug, but 
take an Injunction to _ further Digging. 


Han, _ Metham verſus Duke of Hint; | 


Lord Chan- 


Z 


cellor Parker. 

Que dads © HE late Earl of Devonſhire device three Thouſnd 

3000 /. toall Pounds to all the natural Children of his Son the late 

_ e Duke of Devonſhire by Mrs. Heneage; and the Queſtion 
1Gren 


his Son by Was, whether the natural Children Mrs. Heneage born af- 
18 n . 


Fane Stile ; ter the Will ſhould take a Share of the Three Mee 1 


the Baſtards Pounds. 
born after 


making the Will ſhall not take; 1 Child i Ventre ſa Mere ball not take. 


Lord Chancellor : They ſhall not; the Earl of Devonſtire 
could never intend that his Son ſhould go on in this Courſe, 
that would be to encourage it; whereas it was enough to 

( (a) 1 Inſt. 3. pardon what was paſſed ; belides Baſtards cannot take (a) un- 
- 68. til they have gained a Name by Reputation, for which Rea- 
ſon, though I give to the Iſſue of . ne or ille· 
n yet a Baſtard ſhall not 


- 


But 
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of the Execution thereof. 


| and Children. 


Part, it was obj 


* 


— — 


—— — — H — 


— 
. 


—_— —_—_ — 


3 * 


% 7 . a". 7 © N * 1 — 11 1 * % 
2 Wh. 7. — * 7 274 * % * 7 Q \ 
- wu * 
ro * # > hs 9 I - + , . I 


Ja ,” » 93234 


2... 


— 


But then it was ſaid, the Directions of the Will were, for 
the Executors to pay this 3000 J. as the Earl the Teſtator 
ſhould by Deed appoint; and the Earl afterwards by Deed 
appointed the 3000 J. to all the Children of bis Son (the Duke) 
by Mrs. Heneage, fo that this now depended upon the Deed, 
and therefore muſt refer to the Children born at the Time 


appoint ; and the Teftator afterwards made the Deed of Appointment ; the 


pointment referring to the Will was held as Part of the WilL 


amen per Cur' : The Deed referring to the Will is, as to 


| this Purpoſe, to be taken as Part thereof. 


Alſo it being a — whether a natural Child in Ven- 
tre ſa Mere, of the Duke of Devonſhire by Mrs. Heneage 
ſhould take? * GET 

Lord Parker inclined that ſuch Child could not take for 
the Reaſon abovementioned, viz. for that a Baſtard could 
not take, until he had got a Reputation of being ſuch a one's 
Child ; and that Reputation could not be gained before the 
Child was born. 


Babington verſus Greenwood, 


Freeman of London on his Marriage covenanted to 
A add 1 500 J. out of his own Perſonal Eſtate to 1 500 J. 
which was 5 Portion of his then intended Wife, and both 
theſe Sums were to be laid out in a Purchaſe of Land and to 
be ſettled upon the Huſband for Life, and then to the Wife 
for her Life for her Jointure, and in Bar of ber Dower, with 
Remainder to the Children of the Marriage. : 


Dower will not bar the Wife's Cuſtomary Part 3 ſecus if ſaid to be in 


Part, | 


The — makes his Will, and thereby (among other 
Things) gives a Legacy to his Wife, and dies leaving a Wife 


Upon a Demand made by the Wife of her Cuſtomary 


Land made by a Freeman on his Wife in Bar of Dower, 
ſhould not bar the Wife's C Part, any more than 
it would bar her of her Share by the Statute of Diſtribution, 
(as in the Caſe of (a) Atkins: verſus Waterſon, where the 
Court of | Aldermen by the Recorder certified had no 
Cuſtom e ing to that Caſe ;) Yet where the Jointure was 
to be made out of the Freeman's Perſonal Eftate, and conſe- 
quently to leſſen the cuſtomary Part, ſuch a Jointure ſaid to be 

Uuuu in 


And though 
in the prin- 
cipal Caſe 
the Money 
was to be 
— by the 

ecutors, 
as the Teſ- 
tator b 
Deed 


Deed of Ap- 


Caſe 153. 


Lord Chan- 
celloy Par- 
ker. 


Precedents 
in Chancery 
505. 
Jointure by 
a Freeman 
on his Wife 
in Bar of 
Bar of her 


by Mr. Mead, that tho a Jointure of . 


(a) 6 June 
1716. 


8 
„ an. * 6939 — 3 
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in Bar of Dower ſhould be intended 4 full Provifion, and 


to be in Bar of any other Proviſion, conſequently in Bar 


(a) Poſt 
Blunden ver- 
ſus Barter. 


Land or Mo- 
ney cove- 
nanted to be 
laid out in 
Land not 
within the 
Cuſtom of 
London. 


the Will, or by the Cuſtom, and that it had been carried 
 1o far by the late Maſter of the Rolls, as that where a Free- 


made by a Freeman of London upon his Wife, if 
then it would be ſo; but if it were not ſo expreſſed, and on- 


of her cuſtomary Part; at leaſt, that there being a Legacy 
iven by this Will to the Wife, ſhe ſhould not have both the 
Loney and the cuſtomary Part, but muſt abide entirely by 


man of London deviſed a real Eſtate to his Wife, he decreed 
that even this would bar the Wife of her cuſtomary Part, and 
that ſhe ſhould not take both, .. | 1 3 7 

But Lord Chancellor held clearly, that a Jointure of Land 


to 
be in Bar of her cuſtomary Part by the Cuſtom of London, 


ſaid to be in Bar of her Dower, this would be no Bar of 

e Wife's cuſtomary Part; becauſe Land, or a Real Eſtate 
is of a quite different Nature from perſonal Eſtate, and a 
Matter wholly (a) out of the Cuſtom of London; and as it $3! 
had been admitted, that a Jointure of Land ſettled in Bar of 
Dower would no more bar the Widow of her cuſtomary 
Part, than it would exclude her from her Share by the Sta- 
tute of Diſtribution, in Caſe her Huſband ſhould die inteſtate; 
his Lordſhip faid, it was the ſame Thing in the principal Caſe, 
where a Freeman had covenanted to lay out of his own © 
Eſtate 1500 J. in a Purchaſe and to ſettle it on himſelf for 
Life, Remainder on his Wife for Life for her. Jointure ; with 
Remainder to his Children,  _ + Bhi $1 

1/7, Becauſe from that Time the 1500 J. was not his own 
Eſtate, nor what the Cuſtom of London could meddle with; 
for a Man's own Eſtate is what he has beyond his Debts, and 
what he owes is &s alienum, and the Cuſtom of London affects 
only what is beyond his Debts, | 

2dly, For that Money covenanted to be laid out in Land 
is, as to all Reſpects, Land in Equity, and would deſcend as 
Land for the Benefit of the Heir, and not go to the Execu- 
tor ; it might be intailed as Land, and had the other Quali- 
ties of Land, and conſequently was not within the Cu 
of London. „ 

Neither was this to be looked upon as breaking into the 
Cuſtom; for the Freeman might at any Time during bis 


Life, even in his laſt Sickneſs, have inveſted his Perſonal E- 


(b) Poſt, 
Frederick 
verſus Fre- 
derich, 


ſtate in the Purchaſe of Land, which would defeat the Cuſ- 
tom and ſtand (5) good, though the Freeman ſhould at the 
ſame Time have faid, that he did this on Purpoſe to defeat 
the Cuſtom. And as this (if the Purchaſe: was real) would 
have held good to bar the Cuſtom,” ſurely the . Caſe could 
not be worſe, where ſuch Agreement for making the Pur- 
chaſe was for a valuable Conſideration, and Part of the Mar- 
riage Articles. | | 4180 4 _—_ 


2 
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. 


Then as to Choy eee eee wreaks Where a 


= it appearing with all the o- Freeman 
ther Legacies 2 "it muſt be intended). did not 6 exceed. == 

the H 's Teſtamentary Pans it was (he fad) the fame Legacy, and 

Thing, as if theſe ——— had been 8 the Freeman there is ſuffi- 


{ly out of his Teſtamentary Part he had full Fen out of 
Ae to diſpoſe of by his W TO ied weblog 
ing no Wa bee with the Gato, the & Wife Part to pay 
pang — LR IN 2282 
ſtency betwixt the Legacy and the Cuſtom . 
Widow or Child in any Caſe from taking both ; the Con- Ti ad 
ſequence of which was, that if the Freeman gave any Lega- 


cy out of his Teſtamentary F 
provided there was — take both — the Will 
Cuſtom, and therefore ſo might the Wife do here. 
When indeed the Freeman's Teſtamen 


Part would 
were a Legatee, 


In dein bie pay and ber Gr it could never be main- 
tained, that a Deviſe of a Real Eſtate by a Freeman to his 
Wife ſhould bar her of her Cuſtomary Part or prevent her 
from taking both, unleſs it were fo expreſſed in the Deviſe; 

and that for this plain Reaſon becauſe the Deviſe of the Real 
534 Eſtate to the Wife no Ways leſſened or prejudiced the Cuſto- 


mary Part, nor was it any r material to thoſe who were 
intereſted in the Cuſtomary or Orphanage Part, where the 
Real Eſtate went; ſo that there could be no Colour or Foun- 
dation for luch a Precedent, as Mr. Mead had cited from the 
Rolls. 


hall which Points the Court was extremely clear 


7155 


e oſs | 
. or dr i e aug 
in the Caſe of Buddle verſus Biddle & this Tine, See alſo the Caſe of 9 
Frederick verſus Frederick, poſt, 2 | wy 


Hughes verſus Sayer. C0 154, 


N 4 the Rl. 
HN Hughes, after ſeveral Legacies, by his Will directed One having 


that the Surplus of his Perſonal Eſtate ſhould be divided two Ne- 
his Executors into ten Shares, three Shares whereof ſhould _ _ 
Glen e his Nephew and Niece, Paul and Anne Hughes T 


of a deceaſed Brother, and upon. either of t 138 
ng without Children, then to the Survivor, and if both and B. and 
ould die without Children, then to the Children of the , ber die 

Teſtator's other Brothers and Siſters, Chad 
then to the 
r 


3 5 
— — "CRIT 
— | a 
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Uh Oche eak; heb hc Diab. 
1 As the ates en without Children, Yew gl 5 


or not? 


And his Honour, having taken Time to conſider. it, — EO 

Judgmen t that the Word | Children] when unborn; had: deen 

c in Caſe of a Will conſtrued to be ſynonymous with Ne, 
(a)6Co. 17. and therefore would in a Will, create an Eſtate (@) Tail; and 


Mild Cale. if the Word [Children] was. underſtood. to be the ſame with, 


Iſue in the preſent Caſe, then the Deviſe over of the Perſonal: 
Eſtate upon a Death without Iſſue would be void; but at. 


here the Words dying without Children] muſt be talen tö 

be Children living at the Death of the Party. For that it 

could not be taken in the other Senſe (that is) whenever there 

| ſhould be a Failure of Iſſue, becauſe the immediate *Limita-, 
() Vide tion over was.to the (b) ſurviving  Deviſee, and it was not 
Poſt, Forth probable, that if Gb of the Deviſees ſhould die leaving 

verſus = Iflue, the Survivor ſhould live fo long as to ſee a Failure 4 


endure for ever. 
And therefore, Reaſon of che Limited oper in 

* of either of the Device dying without Children, then 

to the Survivor, the Teſtator! muſt be intended to mean 


Fea Iſſue, which in Notion of Law was ſuch a Limitation as * 1 


dying without Children living at the n of the — 2 


jo! amm the Deviſe over _” 


* * - 
_— : 
Sy 4 8 1 5 > 6 * 
* - 


ai e oli | Anonymus. 2 

Vide Vol. II. AD i. 

Lord Clif- 5 

ford's Caſe. IR. Hale moved for a Sequeſtration Ny k 6 wan of 
Firſt Proceſs an Anſwer, againſt a menial Servant Servant of a Peer of 


of Contempt the Realm, as the firſt Proceſs for Contempt, in the ſame 
againftame* Manner as in the Caſe of the Peer himſelf; and though the 
— Motion was granted by the Maſter of the Rolls, ot the 2 
the Realm © giſter refuſed to draw it up, as thinking it * dle Courk 
is a a the Court; * 
frtion Me. 

> Upon which Mr. Hale rgoped.it.agais is bebt the Lord Chan- 
2 1. 3- cellor, who upon reading the Statute ( Gy granted the Motion 
a_— likewiſe, it appearing to be both within the Meaning and 


| Words of the Statute ; and if it were not fo, as it was plain 


no Attachment would lie / againſt their Perſons, 3 
there would be no Remedy againſt them, and they would 
- have a greater Privilege than their Lord, if the Frey «gin 
N 3 to be a OED Tat Ie 


| : * ſt > 
— 
* 


n 


be 


f 
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5 Winnings x verſus . n 156; 


in TW Male eve, Rem 


a other Marriage, Remainder 


k Pegs Remainder to Truſtees 
any other 


"Me Winnington „ had * his Lady 5 A Son is 
3 reaty for a ITY 


with" one of the Daughters and Co-heirefles of the Lady Read Of, 2, 


of Hertfordſhire, and the Surviving Truſtee for and there aro 
contingent Remainders being dead, | nootherSons 
the Father and Son brought a Bill — 1 


I t join in making a Tenant to the Precipe, in order d Tn 
OT; "ng © PO OS is is 


e d ET & 4X 4 * 
mainders deſcandy/to an Infane if ' 0 
ert hain - ; Genel bende of en, Equity will dares v. 


On the Hearing de Lad Chunbellor decared- tht the 


Truſtee being appointed to preſerve contingent Remainders, 
and here being a veſted Remainder in Tail, if this were for 


the Good of the Family, he did not ſes, but fuck Traſtee 


gh lawfully join. 
ut bis Lorddhip referred it w the Maſter to ate whether 


this was for the Good of the F 


5 
the Family, and that it was neceſſary a new Settlement ſhould 
de made of the Eſtate, which could not be done without a 
Recovery. | 
And now coming on upon the Maſter's Report, Mr. Ver- 

(0) Stated non cited Sir Thomas Tipping's Caſe (a) where the Father 
de Baſe was Tenant for ninety-nine Years- if he ſhould- ſo long live, 
ſet verſus Remainder to Truſtees during the Life of the Father, Re- 
Clapham. mainder to the firſt Son, &c, There was no Iſſue of the 
 . Marriage, and the Truſtees joined with the Father in deſtroy- 
ing the contingent Remainders, which was held" to be no 

a Breach of Truſt, 
| $i Alſo he ſaid there was a later Caſe, where the Truflee, 
in Tail is againff the Conſent of the Father, joined with the firſt Son 
veſted, fub- the Remainder-Man in Tail in ſuffering a Common Recove- 
dauerte Ne. ry, and yet held to be no Breach of Truſt; for when ſuch 
* Va N inder was veſted in one of full A . a ſubſequent Re- 


<= nap "was it Aſſets. in 


not regarded. male, Ie was not to be regarded; n 
aw. or 
Lord Choncelby : It mr be oF Miſchievous to a 
Family, if ſuch a Truſtee ould ſtand out and not join mh 
the Father and Son, in cutting off the old Settlement 
making a new one ; this is plainly for the Benefit of -the Fa- 
mily, or by the ven intended Settlement the Son h 10 be 
but To for Life, inſtead of Tenant in Tail; ſo that 
it is a Means of reſerving the Eſtate longer in the Family ; 
alſo the Wife of Mr. Vinnington the Father being dead, there 
is an End of the contingent 5 * by that Marriage; 
and as to any Remainders by another Marriage, no Remain- 
der not in of e ought to be ſo much regarded as this Remain- 
mt in Tail, which i is actually veſted in Mr. Winnington the 


beter let the Truſtee join with the Father and Son, . 


in order to the Barring this, and making a new Settlement, x 


and let the Maſter direct a proper Conveyance in which the 

- Truſtee ſhall join. 
| . Then it was inſiſted, that the Heir of the Truſtee (though 
(a) -Annz, an Infant) was yet a Truſtee within the Act (a) which en- 
| cap. 19. ables Infant Truſtees to convey by Direction of a Court of 
| Equity ; and therefore it was yed ed that the Infant Truſtee 
4 * which ww good unlefs reverſed du- 


"Red per Cur? 7 I do not know how I can a E 


or Commiſſioners to take a Fine from an 1 but 
Maſter direct a proper Conveyance *. 


es this Reſolution affirmed by Lord Chancellor King in the Cale of 
Tae verſe Lawn, Val, II. 


7 7 
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Hinton 


* 
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| Hinton verku Pinke 2 + Caſe 157. 

8. Jane Piste by her Will bequeathed ſeveral 2 W 
2 „ and (int 4 n 1500 l. to 

eldeſt Son, in T to la it out in a Purchaſe in Fee, 188 

and to grant a Rent- of 50 J. n — * 


in Daughter the Plaintiff Mary, the * the Plaintiff be aten a 
Hinton for her ſeparate Uſe. But | „Land, butif 


: a Deficiency 
1 be all coats in be, Sper Laguy is what vet 


by Aﬀſent of Executor 


That if ber ld eldeſt sol ſhould. refuſe, or, negle® to 
cul, 299g in a Purchaſe and gran pn rh ky 


but food, afths Maney, 20d — 2 
Se as far as it would 


go, for the ſeparate Uſe of the Daughter. 


There being in this Caſe a Deficiency of Aſſets, theQueſ- 
tion was, whether the 15001.” ee Ons the 15 | 
in 


Land, by wiich Means it 4 become a Ss | 
of Bs: 


verſus Bradyl (a), and as N yy was Lan it was of a different (a) Vide ; 

Nature, for it would 8 to the Heir &c. * ante 127. 
Mr. Vernon cont' : Legacy is Money; and if M 

be deviſed ru 7 8 1 

ment be deviſed out of a Perſonal Eſtate, theſe, on a De- 

ficiency, ſhall (hae jo Properion wi th oh 


15 500 ,. r * e 
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ter for her Life and for her. ſeparate. Uſe. 


Caſe 158. 


Lord Chan- 


cellor Parker. 


Intereſt for 


the Arrears 


of an An- 
nuity from 
What Time. 


was a very large one, upon the Repreſentation (as was faid) 


into the Reſolution of Lord Go er in the Caſe — — 


* „ — „ „„ ” — . 


1. 


Is it 8 ſuppoſing Rag were in the preſent Ca 
15007. of the Teſtator's Money laid * the Table, 
the Plaintiff the Legatee ſhould- ſay, I haus u Right to pork 
very Money in Specie? If not, then it 1s no ſpecific Lega- 


hut the Will ing that in Caſe. of the Son's refuſing or 
neglecting to make this Purchaſe, then: he is to have but gool. 
of the Ge Legacy, and the Daughter to have the remain 
ing 10007. therefore I take the Daughter to be a Legatee for 
1000 J. which is to abate in Proportion, and as far as it will | 


go, to be laid out in an Annuity „ ene 
And Lord Chancellor ſaid, 3 he could not come 541 


Litton . 3 


LToN Litton Rey" Brid ger Moſtyn with whom he 
had no Portion, but an E tion of a Real Sree 
Father Meyn having a Real ſtate and but two Dau 
Litton Litton having no Iſſue by her, by his Will iſo 
00 l. a Year to Hs BHI Wie for Life, iſſuing out of all 
s Eftate, and ſubje& to that Annuity gave his real Eſtate to 
the Plaintif Robinſon Litton, made his Wife Bridget Exe- 
cutrix and Legatee, and ſoon after died. 
The Plaintiff Robinſon being Deviſte of the real Eſtate which 


of the Widow's Father, that the Eſtate was very 
conſiderable, entred into Articles with the Defendant Bridget, 
that on her renouncing the Executorſhip, and delivering over 
the perſonal B to the Plaintiff Robinſon Litton, he in Con- 
fideration thereof would i Defendant Bridget 
Litton from all the Debts of the Teſtator, and pay her an 
additional Annuity of 40 J. per. Annum; the 540 l. a Year was 
to be paid ee bop kong 


the Defendant Bridget agreed to accept for the 
540 l. a Year out of Part of the Effate 


The Plaintiff Litton . Bill to te ood aga faſt theſe 542 
Articles, as gained upon a Miſrepreſentation of the SValuc of 
the Teſtator's perſonal Eftate, which in Reality proved to be 
—— leſs than the Teftator's Debts amounted unto, and the 

. /-- oo ng 


But 
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But upon the Hearing of this Cauſe, it appearing that there 
was no falſe Inventory or Particular made of the Teſtator's 
perſonal Eſtate by the Defendant Bridget, nor any Eſtimate 
given in of it, whereby the Plaintiff Robinſon Litton might be 
induced upon the Account of the Value of the perſonal E- 
ſtate to come into theſe Articles, and there being another Mo- 
tive to the Plaintiff Robinſon to enter into the faid Articles, 
(viz.) the Defendant the Widow's accepting the Rent-Charge 
of 5401. a Year out bf Part only of the Efate: 1 
Lord Cowper diſmiſſed the original Bill with Coſts, but as 


to the Widow's Bill ordered a Performance uf the Articles, re- 
ſerving the Conſideration of Intereſt. 5 


The Maſter reported 820 J. due for the Arrears of the EY 


6 nuity, and thereupon Lord Cowper decreed Intereſt for the 


Arrears of the — of 540 l. a Year from the 
of Payment, and this Intereſt amounting unto about 80 J. Ro- 
inſon Litton appealed to Lord Chancellor Parker. 

And it was argued that this was a voluntary Giſt of an An- 
nuity by Will, not as a Jointure before Marriage, nor as a 
Purchals, neither was there any Clauſe of Entry or nomine 
Pænæ to intitle the Annuitant' to Intereſt; that it could not 
be intended the Annuitant was to be paid at the very Day, 
but ſome Time was to beallowed ; and if the Annuity were 
paid one Half-Year under another, it was ſufficient ; for the 
Annuity was granted to iſſue out of the Land, and as the 
Rent of the Land muſt be admitted to be well paid if pai 
one Half-Year under another, ſo ought the Annuity ifluing 
out of theſe Lands. That if an Action of Debt were brought 
for this Annuity, or a Diſtreſs made for it, the Plaintiff in 
ſuch Caſe would not at Law have recovered -Intereſt ; and 
why ſhould ſhe recover it in Equity, eſpecially when the now 
Plaintiff offered to pay the Intereſt from the End of Half a 
Vear after the Annuity became due ? 

That according to the Rule of the Court, in the Caſe of 
an Annuity, though granted for a Jointure, the Intereſt ſhould 
be computed only from the Day when. the ſubſequent Payment 
after the Arrear incurred became due, Es | 
On the other Side it was infiſted that this Annuity was the 

Widow's Bread, and it muſt be admitted to be due at the 


Day of Payment, from which Day the Party who was to 


pay this Annuity, by with-holding it in his own Hand did 

rong, and ought to anſwer Intereſt; at that Time the Wi- 
dow might be neceflitated to borrow Money, and if the bor- 
rowed Money muſt pay Intereſt for it, conſequently if liable 
to pay Intereſt, ſhe ought by the ſame Reaſon to. receive 
it. ; 


Yyyy .,; Cur! : 


De Tom. 8. Triw. 1 719. 


— — — 


An Annuity Cu- c———— hana i th Dita of 

E the Court; and ſince Lord Chancellor Cowper, that great 

nts WI. err 

the Defendant Mr. Robinſon Litton 

Imre rom to pay Inteteſt Pam tas vary Da that it became due, and 
on N 

which as mores ale ater) Wy Ong the Decree 


from the ſubſequent Day of Payment air th6 Aren incurred. 


His Lordſhip added, he did not a ve. of the Diverfty 
that the Intereſt ſhould only be ck ew the Half-Year- 544 
_ after the Default of Payment; for ſuppoling the Payment were- 

but yearly, ſhould it carry Intereſt but from a Year after the 
Expiration of the Year, when what became due for this 
Annuity was all the Widow had to ſubſiſt upon? gl 

Sed Qycere à to this 5 for it ſeems the Arrears ſhould carry 
Pandas, Ghia a m0," t next after the 


ſeemed to influence the Court in this Matter. 


„„ | Farrington verſus Knight 


Lord Chan- 


cellor Parker | 
; rauer ton late of Lincolw's Inn E made his Wit 
— _ —_ A.'s b. (int al) he declared as to his Perſonal Eftate 


66. | e Would — N that he gave 507. thereof to his Bro- 
Executor ther A. 50 J. to his Nephew B. and made the Aid A. and B. 
has an ex- Executors, and gave oh. a-piece to others of his Relations, 
_—_— „ Nephews and Nicces zeces, and 

e le the as ſuch his next of Kin in equal Degree within the Statute of 
nextof Kin, r N after which the Teſtator abruptly broke off with- 
2 no 2 t ſaying, In 2 4whereof,, &c. or making any Diſpoli- 
polition of tion lus, which amounted to about 12000. * 5 45 


— All the WI was written. with the Teſtator's own Hand, 


decreed tobe though not ſigned him, and was proved in the Spiritual 
beet: Cour ws bis WI, 7 

They who were in e Degree of Kindred with the Exe- 

cutor's brought this Bill to- have their Shares of the Surplus, 

2 , EA Mr. 


Ne the Caſes of Rachfield verſus Careleſs, the Duke of Rutland verſus 
Ducheſs of Rutland poſt, accord. ſed vide-the Caſe of Attorney General verſus 
Hooker poſt, where Lord King was of a con Opinion, conceiving that 
where the Executor and next of Kin had each of them a „the undiſ- 
poſed Surplus would by Law belong to the Executor, and he retain it. 


(a) r Vern. 
47 ˙ 1 


beſs of (% Beaufort, (c) 
| 0 „(e 
verſus Bulkley, Proof was admi 
Intention 


: 1. ' 
; but it would have been altogether e e 
ui 8 2 Sk 52 off abruptl 
is in without figni | | 3 
wheres l. Teſttr hd ved n doc. it, it — 
ſuppoſed e wou ve provided thoſe who were as 
near of Kin to him as the Executors themſelves. | 
On the other Hand Sir Robert Raymond for the Defendants 
admitted ĩt to have been formerly the current Opinion, that where 
e iven to an Executor, and no Diſpoſition 
made of the Surplus, the Executor was but a Fruſtee of ſuch 
lus for the next of Kin; but ſaid of late the Reſolutions 
ad been otherwiſe ; e © wes 52 rabies ty the 
Caſe of Ball and Smith by Lord Harcourt on great Conſidera- 
tion and View of alb the Precedents ; though | 
that Cafe the Wife was Executrix. That to the ſame Effect 


ſhould be held a Truſtee of the aw, it 


give him all his legal Intereſt in the 
That the Satute of Diſtribution 
have any Effect where there was a 


almuch as that Statute operated only 
and the Party cannot be faid to die 


— 


* —_—— 3 ED 
— 222 . 203 — . — — — 8 — oy I 4 
* of e - * 7 * — 
; | . o . I I . 
-4 L . - * * c PR 0 * — - - * K 
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3 


5 


nnn 


made un Excratdr; und declureſl that: this is bir Wil 3 and a: 


. the: preſent Caſe was not within the Statute of Diſtribution, 


| (a) Vide 
ante Petit 
verſus Smith, 


and Vol. II. 


- -- fo, independant thereof there could be no Diſtribution ; and 


as often as the Spiritual Courts attempted. to make any, the 
Courts at Weſtminſter (a) prohibited then. 
hdres Pm 


4 
— Wo . 


Again, in making Diſtribution. upon the Statute, it could 
not be doubted but the Spiritual Court had a concurrent Juriſ- 
diction with the Court of Equity: Now in this Caſe there 
being an Executor, no Diſtribution could be made in the Spi- 
ritual Court. On the contrary, . 


This Will proved in the Spiritual Court, and appearing un- 


der the Seal of the proper Court which had the Juriſdiction 


ttmereof, it was now to be intended and looked — as a com- 
pleat Will; and he cited a Caſe, where upon a Wi 

the Executor an expreſs Legacy, an inferior Court of Equity (( 

think that of Chefter) was compelling the Executor to make a 

Diſtribution; but the Court of C. B. granted a Prohibition; 

alſo the Caſe of Coleſworth verſus Brangwin (*), where a Man 

made two Executors, giving only one of them a Legacy, and 


5) Ante 92. 


(c) Ante 
116. 


(4) Prece- 
dents in 
Chancery 


169. 


made no Diſpoſition of the Surplus; after great Conſideration 
had of the Point, Lord Coxpper decreed the Surplus equally to 
both the Executors ; and to the ſame Purpoſe was cited the 
Caſe of Rawlins verſus Powel (b). Beſides, that if an expreſs 
Legacy was to bar the Executor from having the Surplus, in 
this Caſe there being expreſs Legacies given alſo to t 

of Kin, it was but juſt they ſhould be barred in like Manner. 


In the laſt Place, as to the Caſe of Fofter verſus Munt, he 
obſerved that the Reſolution there was grounded upon the 


Fraud made uſe of by the Executors in prevailing with their 


Teſtator to make his Will at a (e) Tavern. 1.5 


Mr. Vernon in Reply: In Fofter and Munt's Caſe there was 


not the (*) leaſt Proof of Fraud; neither ought any Will to 
be ſet aſide in Equity for Fraud, as was ſaid by the Lord 
Cowper in the Caſe of (+) Goſs verſus Tracy; for if the Te- 


ſtator be impoſed upon in the making of his Will, then it-is 
not his Will. * 
He alſo cited (d) Vatebell's Caſe, where one made two Per- 


ſons Executors, and gave them Legacies without diſpoſing of 
the Surplus; but as two of his Children were looked upon — 


() Precedents in Chancery 323. ſaid to be decreed by Lord Harcourt. 
But there no Demand a to have been made by the next of Kin; the Bill 
being bro 
by Lord Harcourt in the Caſe of Ball verſus Smith, 2 Vern. ** vide 
Re in Chancery — (+) Ante = ſed Quære, tor the con- 
trary ſeems to haye been affirmed in that very Caſe by Cooper, . 


Il which gave 


e next' 


ht by one Executor againſt the other. (%) So ſaid alſo 


547 


$49 


De Germ. S. Trim. 1719. 


— 


be Baſtards, 3 — Bag of; al 
Claim and Pretenſions to any Part of his Eſtate ; and the 
Maſter of the Rolls let bo them and the reſt. of the Teſta- 
tor's Children in for the Surplus of the Perſonal Eſtate, ſaying 


this was Digitus Dei; but in the Houſe of Lords upon an 


Appeal, though the other Children were allowed their Share 

1 i 
given in Lieu o 
Share thereof, 

Lord Chancellor : lan at abe in 0 ts adieike that a Will 
is not in any Caſe to be ſet aſide in Equi 
nuch d nne 

r 

ill, to be but a Truſtee. An Executor from his Name is 
but a Truſtee, he being to execute his Teſtator's Will, and 
therefore called an Executor. In the preſent Caſe the Teſta- 
tor is not to be looked upon as dying Inteſtate, but to have 
made the Executor a T of the Surplus; and this is the 
Reaſon wy the Spiritual Courts cannot a Diſtribution, 
cannot inforce the Execution of a Truſt. Indeed 
e of a Wife it has been held, that where ſhe is Exe- 
= has a Legacy, and there is no Diſpoſition of the 
2 r HE IIOgG 

further. This differs from other Caſes, by Rea- 

2 e 8 _— It had been 
natural for Teſtator, a La as this was) 
to have ad, „ In Wia heal have Lr a Hand.“ 
And this Wil though it has a Date, yet ils not Gyned, nor 
Concluſion, f that (probably probably) if the Teſtator 

terrupted, he would ve gone on and diſpoſed 
* as he has not done ſo, it ſeems to be left 
2 it ou 


of Diſtribution, ST TA CE Es 


TIT poſing 1 — 4 — 
ible: It is proba La be ſettled one 
Way 1 err. > > 2g though no hich 


faſt 
1 


Way, ſo it be but known. For me to fay in this 
the Executors ſhall have the Surplus, 

— — 
fare pn rear — 
f the Caſe, and be attended 
as far as I can. 


T 


f 


[2-4 


8 
Z 


() 3 November 14, 1718. But this Decree 


was in March 172 
it was founded difoifſed. 


1 
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(a) June 10, 
1721. 


Accordingly (a) ſome Time afterwards, each Party havi 
attended the Lord Chancellor with Precedents, and his Lord- 
ſhip IO Time to conſider of them, delivered his 
Opinion, that the Executors having an expreſs Legacy of 50 l. 
each, ſhould be Truſtees of the Surplus of the Perſonal Eſtate 


for the next. of Kin, according to the Statute of Diſtribution, 


His Lordſhip took Notice of the Precedents with which he 


had been attended : And 


Firſt, As to the Caſe of Fgſter and Munt, the Decree in 


that was not founded upon the Fraud, but the Court de- 


(b) Prece- 
dents in 


Chancery 
81. 


og Vern. 


(d) 2 Vern. 
425, 


(e) Prece- 
dents in 
Chancery 
182. 


Y By Lord 
Harcourt in 
the Caſe of 
Ball verſus 
Smith. Vide 
2 Vern. 678. 


(g) Vide the 
ſame ſaid by 
Lord Cowper 
in the Caſe 
of Lady 
Granville 
verſus Duch- 
eſs of Beau- 
fort, ante. 


Keeper Wright, The Teſtator made his 


clared that the Will excluded the Executors from the Surplus 
of the perſonal Eſtate by having given them 10 J. a- piece for 
their Care and Pains; and the Teſtator by faying that the 
Executors ſhould have 10 J. a- piece for their Care, &c. plainly 
implied they ſhould have no more. 1 3 
- Secondly, Earl of (b) Briſtol verſus Hungerford, g Gul. 3. 
by Sir John Trevor Maſter of the Rolls, where there was an 
expreſs Legacy of 1000. to the Executors without diſpoſing 
of the Surplus; and his Honour decreed, that this Legacy to 
the Executors created a reſulting Truſt of the Reſidue of the 
perſonal Eſtate for the next of Kin. / Mad 

Thirdly, (c) Bayly verſus Powell in 1698, by Lord Sommers, 
Legacies to all the next of Kin of the Teſtator, and a ſmall 
Legacy to the Executors ; in that Caſe decreed the Executors 
to be Truſtees. | 5 8 8 


Fourthly, (d) Randal verſus Bookey, January 10. 13 V. z. 
by Lord r Wright, The Teſtator made his Wife Exe 
cutrix, and gave her an expreſs Legacy; the Wife decreed a 
e of the Surplus, according to the Statute of Diſtri- 

„ | T7 
Fifthly, (e) Ward verſus Lant, Hill. 13 V. z. by Lord 

Wite B to 
whom he gave ſome Legacies, and hereupon ſhe was decreed 
to diſtribute the Surplus. | | ; 

So that as to what has been ſaid () heretofore, that there 
was but a ſingle Precedent of the Wife's being left Executrix 


and having an expreſs Legacy given her, wherein ſhe was de- 


clared to be but a Truſtee for the Surplus: | 
Lord Chancellor ſaid he had now ſeen ſeveral of thoſe De- 


crees, and that they made no (g/ Difference where the Wiſe 


and where a more remote Relation had the Executorſhip; for 
that ſtill in all thoſe Caſes, if there was no expreſs Dito 


poſition 
of the Surplus, the Executor, whoever it was, had been look- 
ed upon but as a Truſtee, with Reſpect to ſuch Surplus, for 


the next of Kin, 


And his Lordſhip fid, that he had ſpoke with Mr. Vernon 
in his Life-Time * upon this ſubject, who ſuid that there _— 


Mr. Fern died the February before this Decree was pronounced. 


. 
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been ſo many Decrees upon the Point where a Legacy was 
given to an Executor and no Diſpoſition of the Surplus, that 
ö the Executor was but a Truſtee of ſuch Surplus, and this 
0 Point had been thereby ſo fully eſtabliſhed, that he did not 
think it worth while to take Notice of any latter Decrees of 
this Nature ; apprehending it to be a Principle as much fixed, 
as that Fee-Simple Land ſhould deſcend to the Heir. 
His Lordſhip likewiſe took Notice of the Precedents which 
1 ov er er the other Side. As 
Firſt, The Ducheſs of Beaufort's Caſe, February 24, 1709, 
where the firſt Doki 25 Baer gave Uſe of] Fry A534 | 
his Ducheſs for Life, whom he made Executrix, and after- 
m_ yore o_ Plate to his Grandſon the late Duke, — 
Di of the Surplus; and decreed by Lord Cowper 
552 the Duchek was ves Truſtee as to the Surplus, for the next” 
of Kin; but reverſed by the Houſe of Lords; the Reaſon of 
which might be, becauſe this was not properly a Deviſe to 
the: Ducheſs of the Uſe of the Plate, but an Ex | 
or Reſervation to the Ducheſs, a Deviſe of the Plate to the 
Grandſon, reſerving the Uſe thereof to the Ducheſs the Exe- | 
cutrix for her Life. 
Secondly, (a) Weſtcomb verſus Jones, Mich. 10 Anne, by (a) Mich. * 
Lord Keeper Harcourt, where a Leaſe for Years was bequeath- 1711. 
ed to the Executrix for Life, with Remainder over to J. S. 
and decreed that the Executrix was not barred of the undif- 
poſed Surplus ; and this his Lor held might be fo, within 
the Reaſon of the Ducheſs of Beaufort's Caſe; for it being an 
Exception or Reſervation of the Term to the Executrix for 
her Life, it was not properly a Deviſe to the Executrix, and 
conſequently no Bar. 
Thirdly, 73) Ball verſus Smith, Hill. ro Anne, by Lord (5) 2 Vern, 
| r Harcourt, One deviſed ſome Plate to his Wife which 678. 
he had as Executrix to her former Huſband, and two other 
Pieces of Plate, in Lieu of, and Recompence for ſome other 
Plate which likewiſe had belonged to his ſaid Wife as Execu- 
trix to her former Huſband, but which the Teſtator had 
| himfelf diſpoſed of; and made no Deviſe of the Surplus: De- 
creed, this ſhould not bar the Wife of the Surplus of the 
Teſtator's Perſonsl Eſtate, for this Reaſon, the Deviſe to her 
of the Plate which ſhe before was intitled to as Executrix of 
her former Huſband was void, the ſecond Huſband having 
no Power to diſpoſe of that by his Will, „though he might 
do it by Act executed in his Life-Time ; alſo as to the Deviſe 
to her. of the other Plate, in Lieu of, and Recompence for 
553 what fe had of in his Life-Time, ut t that which 


* But by the Re rt of this Caſe, 2 Vern. n was com 
tent to have it us a Legacy given by ber Huſband, 
| belonged 


— 


2 
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a 


| belonged to her as Executrix, it mult. be reaſonable ta conſtrue 


mini that he was only appointed to execute 


Lt 


(a)Vide poſt 
Duke of Rut- 
land verſus 
Ducheſs of 
Rutland. 


) Poſt 
ind verſus 
Albone. 


this as a Reſtitution. rather than a Gift. _ $5 | 
His Lordſhip faid there were ſeveral other Precedents on 
each Side, but theſe. he thought to be the moſt material. 
That as to the Reaſon of the Caſe it was moſt plain, the 
making a Perſon Executor ought not to amount to a Gift of 

the Teftator's Perſonal Eſtate ; it was no more than 5 
him a Truſtee, the very Word Executor pong g ex vi Ter- 
the Will, and to 

have nothing but the Management of the Perſonal Eſtate. 

That this was demonſtrable by a very common Caſe: As 
if make A. my Executor, and ſay no more, and A. dies 
Inteſtate, without diſpoſing in his Litc-Time of this Perſonal 
Eſtate, (a) n next of Kin, and not the next of Kin of my 
Executor, ſhall have Adminiſtration de Banis non, together 
with all my Perſonal Eſtate. >... 
Vhereas were I to make A. my Executor, and alſo give 
lim my Perſonal Eftate,' and die, and afterwards my Execu- 


tor ſhould! die inteſtate, without diſpoſing of my Perſonal, 


Eſtate, the next of Kin and Adminiſtrator of my Executor 
ſhould have this Perſonal Eſtate, and not ny next of Kin, 
which is a Demonſtration, that the making a Man Executor 
is not giving him the Perſonal Eſtate ; for in the one Caſe 
only, where. the Perſonal Eſtate is given to the Executor, on 
the Death of ſuch Executor, ſhall his next of Kin have the 
Perſonal Eſtate, but not in the other. Tn 

That the Executor is but a Truſtee, and ſuch, as well with. 
Regard: to the Legacies given by the Will to a (4) third Per- 
fon, as to the reſt of - Perſonal Eſtate, is plain, in that. if 
the Teſtator by Will gives a Legacy ( * — the Legacy of a 

operty 


Horſe) to J. S. and dies, ſtill the legal of this Horſe 
is in the Executor, as much as the legal Title to the reſt of 
Teſtator's Perſonal Eſtate, and ſuch legal Property of the H 
continues in the Executor until he gn 6 IE | 
Buy the Statute of Diſtribution the Succeſſion to erſonal 
Eſtate is as much ſettled and fixed in the next of Kin (where 
it is not diſpoſed of by the Will) as by the Common Law the 
Title to the Real Eſtate is fixed in Heir at Law, if not 


given away by the Will; and therefore it might in Reaſon be 


a Queſtion, even if there were no expreſs Legacy given to the 
Executors, not any Diſpoſition of the Surplus by 

for it ſeems within the Reaſon of the Caſe, where a Man 
his Will deviſes his Real Eſtate to J. S. for the Payment 
his Debts, after Payment thereof the Deviſee is clearly but a 
Truſtee for the Heir. 


* 


354 


the Will; 


Even fo by making an Executor, I make him a Truſtee - 


of my Perſonal Eſtate for the Payment of my Debts; and 
if I do not give him the Surplus, why ſhould not ſuch an 


o 


£8: 325 
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Executor ein a» roles for my cee Kin? d. 
this may be carrying ititoo far. 

However, where the Teſtator Words has fuld 
that his Executors ſhould E 
nal Eſtate, it were offering Violence to the Will, for a Court 
of Equity to ſay ſuch Executors ſhould not only have 50 J. 
a- piece, but all the Reſt of the Perſonal Eſtate; this would 
ary: pops -- na 1 wor itn 
ſome. 


An Executor has in bis own "tad 
given him by the Will, and from an Heir 
1 led in kr on Right; _ 18 reaſonable, that 
3 A Eſtate from his neareſt 


Relations, he ſbo : 2 ſhould it be preſumed ? 
Kees this Cle he one, in regard the Will is plai 


and unfiniſhed : and it is not to be 1 $ 
7 orion, it, he 


5 Kin, which he 3 


— —_— whole here an expreſs 
wb of the Executors, and no Diſpeftion 


ro ſuch Surplus, which muſt go to the next of Kin, accord: 
08 the Statute of Diſtribution. 


1 


Sir Matthew Feniſon ITS Lord 7 Caſe 160, 


ington. e | ng 


w 


Tenant for three Lives to him and his Heirs, over J. S. Leſſee 
his whole Eſtate in the Premiſſes by Leaſe and ef 1 
6 5 S. and his Heirs, reſerving a Rent of 104. a Year. to Hein ou 
the or, bis Executors, ators and * with three Lives, 
Proviſo that upon Non- payment the Affignor and bis 

te- enter, and the Aſſignee covenants w pay the Rent to 4 
Aſignor, his Executors and - Adminiſtrators. 


his Executors, and dies, his Executors and D e eee 


Objected, This Rent reſerved comes in Lieu of Land, and. 
3 the Land would have gone to the Aſſignor and his Heirs, ſo 
ſhall the Rent, and this is further explained by the Proviſo, 
which ſays the or and bis Heirs ſhall enter. 

On the other 8 | infiſted, e i porn 
with his witz Il for all the thees Lives, he had no R 
verſion left in him to which the Ren — 1, Ty Page 
therefore it being by expreſs Words reſerved to the Execu- 
. That in Caſe 


5A one 


, — — 
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one ſeiſed in Fee ſhould-leafe the Premiſſes for Years, reſerving 
a Rent to the Leſſor and his Executors, this would prevent 
the Rent from going to the Heir, though he had the Reverſi- 
(a) 1 Inſt. on, and the Rent in ſuch Caſe would () ſink after the 
47. a. Death of the Leſſor, and would not go to the Executors, be- 
cauſe they would not be intitled to the Reverſion to which 
the Rent was incident: So if Tenant for three Lives were to 
make a Leaſe for Vears, reſerving a Rent to him and his Ex- 
ecutors, it would not go to his Heir, neither to his Executors; 
but in the Principal Caſe, there being no Reverſion to which 
the Rent was incident, it might be reſerved to the Execu- 
melee b nn n ne 
That when the whole Eſtate was granted away, reſerving a 
Rent, the Reſervation of the Rent was like a new Grant 
from the Aſſignee, and there was no Doubt but a Rent might 
be granted or aſſigned to one and his Executors for three Lives. 
(% 2 Saund. That in Sacheverel (b) and Frogate's Caſe, where a+ Man 
31, 367. ſeiſed in Fee leaſed the Premiſſes, reſerving a Rent to himſelf, 
his Executors and Adminiſtrators during the Term, it was the 
Words during the Term] which made it a good Reſervation 
to the Heir. 1 * <4 SY 4 54 | 7 
Cult is a plain Caſe and no need of mooting it; here 
is no Reverſion to the Aſſignor, and the Rent is by expreſs 557 
Words reſerved to the Executor, the Proviſo for the Heir to 
enter is not material, as long as the Reſervation of the Rent is 
to the Executor, for in ſuch Caſe the Heir is a Truſtee for 
the Executor; ſo diſmiſs the Bill with Coſts, | 
2 Tin. Afterwards (c) this Matter came on again by a Bill of In- 
erm 2727 terpleader of the Duke and Ducheſs of  Rutland's -Daugh 
Heir and Executrix of Lord Lexington ; at the Hearin 
which, Sir Matthew Jeniſon made Default; and Lord Chan- 
cellor King ſaid, that if the Reſervation were void, yet the 
Covenant muſt be plainly good, which was to pay the Rent 
to the Executors and Adminiſtrators of A. the Aſſignor; but 
the Court inclined that here being no Reverſion, the Rent 
during the three Lives might be well reſerved to the Execu- 
tors ; and at Length decreed it to the Executors. Sg 


Caſe 161, Baugh verſus Holloway. 


Lord Chan- 


cellerParker. INE makes his Will and (int“ a?) deviſes Lands to A. 
3 and his Heirs, in Truſt to pay the Teſtator's Heir at Law 
neſſes to the 200 J. and there are three Witneſſes to the Will, one of which 


— 1 is A. himſelf the Deviſee of theſe Lands. 

ee © 2 | 

| Part of the Land; Whether not a good Witneſs, if he aliens the Land without Covenant 
or Warranty ? | | The 


De Term. 8. — ag | 


The Heir brings his Bill to impeach the Wil for Want of 
three credible Witneſſes, in Regard A. ti.2 Deviſee of the- 
LOI not a credible Witneſs, but a Party in 
ereupon Sir Kg. Raymund obſerved, that it had been 
in the Caſe of (a Hzildyard verſus" Jennings | (4) Can. 
150 CheF- — Hole at the Will n 6e this Berit 514. 
| 558 only, was void, and then A. would W 
to the Reſt (0 of the Will. 9 * (6) Vide 
Nay, that even with Reſpect to the Lande deviſed to 4 Swinb. 296. 
if A. had aliened ſuch Lands without any Covenant or War- 
ranty, or had not by taking the Rents and Profits been liable 
to Account, he would, according to the above mentioned Re- 
ſolution, have been a good Witneſs to the whole Will; juſt 
3s if A had been a Legatee of Money, and (e) had releaſed (.) Swinb. 
the e e ubi ſupra, 
rience ſhews) have been no Objection to his Evidence. 
The Court ſaid nothing as to this Point, but that the 
Heir ought to have conteſted the Will at Law ; and if it had 
been adju ns againſt. him there, (viz.) that the Will was 
good, then he might have come here for the 200 l. wherefore 
retain the Bill for a Year from Mzichaeſmas Term next, that 
the Plaintiff may have two Aſſizes to try this Will, but let the 
Plaintiff pay che Defendant his ek. 


Marlns verſus Pigfeill.- | Caſe 162, 


NE Pitfeild an Infant, whoſe Eſtate was OY 2 
() but confiſted chiefly of a Reyerſion after his Father's during his 
Death, * married without his Father's Conſent, was Infancy, and 
thereu carded by him, and forced to take a Houſe for e bey * 
himſelf and his Wife. Not long after this he attained his f eee. 
full Age, and having during his Infancy borrowed Money ries, and 


(which Money fo borrowed amounted to 1 130 4) J.) and there- afterwards 


with bought ſome Neceſfaries, made his Will, deviſing his dungs © 

Real Eſtate to Truſtees for the 39 of his Debts with as ta 

Intereſt, — pa — 
his ; 


this Debt contrafted during Infancy is within the Truft. 
559 The Queſtion was, whether the Monies advanced 
to the Teſtator Pitfeild during his Infancy were to be paid 
within roger yh | 
His Honour the Maſter of the Rolls took Time to conſi- 
der of it, and now gave his Opinion that this Money actually 


lent to the Teſtator, though during his Infancy, was within 
Tru and ought to be paid. 


Firſt, 


— — ' — — Kr 
Pe... AMIE 7 — 0 
— 3 4 


* 
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— The Court admitted that if an Infant be ſued in an 

Aſumpfit for Money lent him during his Infancy, the Defen- 

dant may - plead Non afſumpfit, and give the Infancy in Evi- 

dence, which demonſtrates that the Promiſe or. Contract is 
void, and therefore to be given in Evidence on 1 
(a) Salk. fit, as was reſolved by Treby Chief Juſtice. (a) And the Di- 
2794/380, verſity is betwixt the Deed or Bond, and the bare Promiſe of 


387 . an Infant; for though the latter be merely void, ſo as to 
5 8 5 enable the Defendant to plead Non a unit, yet in Caſe of 
the former, the Infant cannot avail ! of the: * of 


| Non of: Fattum, but muſt plead his Infancy. 
Infant bor- Sec ondly, Though the Law be, that if one | ind 
rows Money Money to an Infant, even to pay for Neceſſaries, yet as the 
and 2pplics it Infant in ſuch Caſe may waſte and miſapply it, he is therefore 
Wen hy not liable, according 0 the Reſolution in Salk. 279. it is 
| Debts for however otherwiſe in Equity; for if one lends Money to an 
Neceſſaries; Infant to pay a Debt for — eſſaries, and in 


Conſequence 
—— le thereof the Infant pry y the Debt, here although he may 


in Equity, not be liable at Law, he af nevertheleſs be ſo in u Equiy 3 
tho not at becauſe in this Caſe the Lender of the Money ſtands in the 
pt] (b) Place of the Perſon paid, viz. the Creditor for Neceſ- 
(2 lden laries, and ſhall recover in Equity, as the other ſhould have 
verſus Lee, done at Law. 
Thirdly, His Honour thought that as Equity ſhould take 560 
Care of Creditors, ſo it ought to ſhew it's Concern for 1 
fants, and not give any Encouragement whereby theſe 
be drawn in during their Infancy to take up ſuch — 
as might ruin them; and therefore had there been in the Prin- 
cipal Caſe the leaſt Circumſtance of Fraud, or had the ntl 
been advanced to ſupply the Infant's Extrava cies, he ſhould 
have been of a different Opinion; but here the principal Sum 
being but 130 l. and the Infant's Eſtate conſiderable, and he being 
on his Father's Diſpleaſure left deſtitute and obliged to borrow 
Money for his neceſſary Support, it could not be imagined but 
had the Teſtator been now living, and been aſked the Queſ- 
tion, whether the Debts which he had actually and without 
Fraud contracted, ſhould be paid within the Truſt? He would 
have ſaid that chey ought to be paid. 
Wherefore conſidering all Circumſtances, and 
ſince he did not barely defire that his Debts ſhould be paid, 
— _ Intereſt a0 (which - * was I 
t Money actually lent as ſaid during 
Teer 8 Infaney, was within the Truſt. 2 
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Ex parte Salkeld. Aon nn Caſe 163. 
: . 
* IT celler Parker, 


Meld was a Clothier in Town, and Hale made Cloth in Though a 

Wiltſhire ; Salkeld was indebted to Hale in 180 J. for Creditor 
for Cloths, and afterwards by Bill of Sale aſſigned over Camino 
theſe Cloths int a to his Father-in-Law TFackſon.. towards of Bank- 
Satisfaction of a Debt pretended to be due from him to ruptey, 
Fackfon, Wipe | Tal £11 | | Wy his 
and is prevalled on to be an Afignee, (being informed that otherwiſe he ſhould loſe his 
ein if the Bankrupt has no Eſtate, the Creditor may take the Bankrupt in Execu- 
tion, if he will wave any Benefit of the Statute, wy 


Hale brought an Action at Law againſt Salkeld,, and hay- 
ing obtained Judgment took him in Execution on a Ca. Sa. 
and this was about two Years ſince; an Act was made the (a) (a) Vide 5 
laſt Seſſions, whereby a Bankrupt, in Caſe he ſurrenders him- Geo. cap. a4. 
ſelf, be examined, and four fifths in Value and Number of 
his Creditors ſign his Certificate, and teſtify their Conſent, 

Sc. w to be dich. 08. 

After this the Bankrupt's Father-in-Law takes out a Com- 
miſſion of Bankruptcy againſt Salteld, under which Hale is 
prevailed on to come and be Aſſignee, being told that other- 
wiſe the Bankrupt's Father-in-Law would fink the Eſtate and 
get him diſcharged. © F 
It proved that the Bankrupt's remaining Eſtate was but ſome 
few Shillings, and ſome deſperate Debts. ot, 


Salkeld the Bankrupt petitions that he might be diſcharged 


F ÞI 


out of Execution, ſince Hale, at whoſe Suit he was taken in 


Execution, had come into the. Commiſſion, and proved his 
Debt, nay was the Aſſignee under the Commiſſion, and that 
this had been often ſettled ; nor could it make any Diverſity, 
whether the Bankrupt's Eſtate was great or ſmall, for h 
Creditors could have but all: That though Hale had pro- 
poſed waiving all Benefit and Advantage accruing from the 
Commiſſion, yet this was now too late, he having come in 
under it, proved his Debt, and conſented to be Aſſignee, 
which was a plain Election to proceed this Way, and being 
once made could not be = as afterwards, __ , 
On the other Side it was infiſted, that if Fraud : cad 
on the Bankrupt's Side, and an honeſt Debt on the Cre- 
ditor's, Equity ought not to interfere in Prejudice of the ho- 
neſt Creditor, and in Favour of the fraudulent Bankrupt ;. 
which Lord Chancellor admitted. | 
That here was Fraud apparent, when the Bankrupt's Fa- 
ther-in-Law took out the Commiſſion, which muſt be intend- 
cd in Favour of the Bankrupt, and not of his Creditors ; 
| 5B whereas 


The Raxfon 
2 coming 


No Election 
in Caſe of a 
Creditorꝰ's 
coming in 
under the 
Commiſſion 
to be paid 
out of the 
Bankrupt's 
Effects, if 
no Effects. 


Argument 

of Fraud, if 
theCommiſ- 
ſion be ſued 


order to diſ- 
2 the 
Bankrupt. 


his = . to oppoſe” the Bangs dtv, 


2 Creditor could not come in before Commiſſioners, and then 


whereas the Creditors Good i is 3 proper End of ſuing out 
Commiſſions. 

That it might be thought neceſſ Hel _ e * 
Debt —— N » 014" in ar ont 


and this Was” het to” 
— Chencelle, Gel. 5 


That the Reaſon of it's having been frequently rulsd"tha 


detain the Body of the Bankrupt in Priſon, was, becauſe it 
would be unconſcionable the Creditor ſfiould detain the Bank- 
rupt's Body in Cuſtody for Non- payment of his Debts, and 
yet feife all his Eſtate wherewith he was to pay them; but 
this Cafe differed, the Bamlrupt having no Eſtate left to ſeiſe, 
in Regarck all Had been before made away by the Bill of Sale 
to His Father-in-La w. | 
That another Reaſon why the Creditor” ſhould” not Kean 
the Bankrupt's Body in Priſon for a Debt, was beæauſe by 
coming into the Commiſſion the Creditor cleffed to have the 
Benefit of the Bankrupt's Eſtate towards ſatisfying his Debt, 
and therefore ought to waive his former Execution of the Bo- 
dy ; but here could be no Election of an Eſtate where there 
was none; and this was like tlie Caſe of an Elgir to extend 
the Moiety of the Land, where after ſuch an Execution, the 
Plaintiff, it was true, could not take the Perſon of che Defen- 
dant, but if the Sheriff ſhould return that there was no Land, 6 
this would be no Ele&tivn, and the Plaimiif might afterwards 503 
take the Body of the Defendant. Notwithſtanding, that in 
this Caſe the Creditor, to ſhew he 'was ſativfied there was no 
Eſtate of the Bankrupt left to be diſtributed, was willing to 
waive all Benefit and Advantage under the Commiſſion: 
Cur : This Commiſſion is ace out * 0 


the Bankrupt's Father- in- Law to n 
of Cuſtody; the ſal is are Creditor's Side, to 


waive any Benefit u the Commiſſion, and therefore ought 
to be accepted ; the Creditor cannot be” ſaid to elect to be 
tisfiet out of the Eſtate, where there is none, which more 
particularly diſtinguiſhes this Caſe. | 

I will not diſcharge this Bankrupt to the Prejudice of 1 


Creditor, where it ap on the Face of the Thing, that the 


Commiſſion was ſued out in Favour of the Bankrupt him- 
ſelf by his Father-in-Law, and not for the Service and Ad- 
vantage of Creditors. 


Pinbury 


564 was 
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=: and, Chanel 


g. the Teſtator's Brother dies in the Life-Time of the 
Teſtator's Wife, and then the Wife dies without. anger 
hich the Queſions were, Nef. Whether th of 90 J. 
e vl ds it being to take Effect in Teſta- 
ſhould 3 Iſſue by the Teaser 
. 


AS Deb 7s the Legatee in the Life-time 


FF the Contingency hap- 
le hh Caſe being, argued. before Lord. Chance, his Lord- 
— took Time to conſider of it, and now g, Judg- 


He: faid, that the Words [dying without Iſſue] had ſe- The ſeveral 
veral Senſes (a); as Firſt, a Senſe, when there was a Senſes of the 


Failure of Iflue of Tenant in i. o to. cattle e Res 


Words 
mainder-man, or Reverſioner to a Formedon in Remainder or wites Th 


Reverter, which is, whenever there is a Failure of Iſſue of 
the Body of Tenant in Tail, 

Secondly, Another Senſe of dying without Iſſue was, if the 

died without ever having had Iſſue, and that was the 

e put. upon theſe Words in the Caſe of Brett verſus 


chalas verſus 


Hooper, 198. 


Pildriage, cited in 1 Sid. 102. and in 1 Keb. 248, 462, where 


a Man gave a Portion. with his Daughter in Marriage, and 
the Huſband o * 
gool. Part of the Portion, if the Dau wage; the DD with- 
out Iſſue within two Years after the 

ter had Iſſue within two Years, but ſhe 
Iſſue Gel ibn ie wii the e Yun und th Ol 
coming on in Chancery was referred to Opinion © 
5 who all held, that the Father ſhould not have any of 


Wray, 


covenanted with his F 2 to repay him 


— Regard there once had been Iſſue of 


(a) Ante 
ubi ſupra, & 


os 


poſt Forth - 


Thirdly, But by the third Senſe of a Perſon's dying without 


GE EE ——ðQ 


— rt — — | 
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2 


——— 


Iſſue, is intended, without leaving Iſſue at the Time of his (a) 
Death, and in this Senſe the Words {dyin without Iflue] ſhall 


* ” 


be taken in the principal Caſe ; which indeed ſeems to be the 
natural Meaning of theſe Words : For taking the Caſe to be 


that J. S. dies leaving a Son; and afterwards that Son dies 


without Iſſue, and one fliould-ask any Gentleman (not of the 
Bar) whether J. S. died without Iſſue ? It would be natu- 


rally, trubh and properly anſwered No: F. S. did not die 


dead without Iſſue, ſo that now F. S. is dead without Iſſue; 


without Iſſue, but left Iſſue a Son; but that Son is ſince 


for the Words die without Iſſue] are relative to the Death of 


(b) See the 
Caſe of 
Hughes ver- 
ſus Sayer, 


the Party, and it is plain, that at J. S's Death, when he left 
a Son, he did not die without Iſſue. | 

Moreover, in the Principal Caſe, the Words import ſtrongly 
that they are to be intended in this Senſe (to wit) dying with- 
out Iſſue Iving at the Party's Death, becauſe the Lega 


565 


| | co 
80 J. (being the Legacy in Queſtion) if the Wife ſhould die 
without Ifſue by the Teſtator, then after her Deceaſe is to re- 


main to the Teſtator's Brother (5) which Words then after, 
i. e. immediately after, would be inconſiſtent and repugnant, if 
the dying without Iſſue ſhould be taken in the other Senſe 
whenever there ſhall be a Failure of Hue ; for this would be 
carrying the Payment beyond the Day; it would be as abſurd 
as to appoint the Day of Payment to be to Morrow, if it ſhall 
rain this Day Twelve-month, which is to' make the Condition 


. over-reach the Day of Payment. * 8 
Alſo his Lordſhip aid, that taking the 80 J. as intended to 


be given whenever there ſhould be'a Failure of Iſſue of the 


Body of the Teſtator's Wife by him; this would be a ſtrange 


(c) Vide 
ante Nichols 
verſus 


Hooper, 198. 


(d) Vide poſt 
Pleydel ver- 
ſus Pleydel. 


Clog upon a perſonal Eſtate, and ſubjecting it to the Pay- 
ment of a Sum of Money (as it might happen) one Hun- 
dred Vears hence, when it would be no Kindneſs to the Le- 

tee, in whoſe Favour it was (c) Per/onally intended; but 

y that Time he muſt be ſuppoſed to be dead, and it might 
be Cifficult at ſuch a Diſtance of Time to find out his Re- 
preſentatives. Not but that a Covenant to pay a Sum of Mo- 
ney when there ſhould be a Failure of Iflue of the Body of 
B. would ſurely be (d) good. | 


As to the other Point in the principal Caſe, that the Teſ- 


tator's Brother who was the Legatee of the 80 J. in Queſtion, 


was dead before the happening of the Contingency, that is, 
before the Teſtator's Wife died without Iſſue, the Court faid 
they were of Opinion, this Poſſibility would go to the Execu- 
tors of the Legatee. That it was true in Swinburne. 461, 
462, &c. ſome Caſes were put which ſeemed to import the 
Contrary ; but thoſe Caſes were fo darkly put, and with fo 
many Inconſiſtencies, as to be all over-ballanced by the Opini- 

| on 


* 


) 


De Term. S. Trin. 1719. 


on of Lord Nottingham in 2 Vent. 347. ( Anonymus Caſe) where 
a Man deviſed 100 J. to A. at e twenty-one Vears, 


and if A. died under Age, then to B. B. died in the Life- 
Time of A. and afterwards A. died under age, yet decreed | 
that the Executors of B. ſhould have this 100 J. | 7 

Therefore decree that the Plaintiff ſhall have his of 


80 l. with Intereſt from the Death of the Teſtator's Wi and 
* his Coſts. | | | 


Cann verſus Caun. | Caſe 165. 


H E Plaintiff examined Witneſſes de bene efſe, and af- er 
terwards examined them in Chief, and the Cauſe was _ OE * 
heard; but the Court taking Time to conſider of it, and the Caſe, . 

Defendant obſerving that ſome of the Witneſſes examined by Court re- 


n e e the WIL. in Quettion (hn was by the fuled to. | 
Plaintiff alledged to be made by Sir Robert Cann the t's publiſh De- 


Father fublequent to that Will under which the Defendant . 0 
claimed, who was the younger Son of the faid Sir Robert * 
Cann) had confeſſed, that they would not ſwear the Defen- compare 
dant's Father did ever ſign the ſaid Will, and that yet the. * 
ſame Witneſſes, when examined in Chief, had ſworn poſitive- B 
the ſaid Defendant Father Sir Robert Cann did ſign the in the fame 
ill, which pretended Will was alledged by the Plaintiff to Cauſe, tak- 
have been ſuppreſſed by the Defendant's Mother-tn-Low, and en onanEx- 
by the Defendant himſelf. 88 
The Defendant having Reaſon to believe, that the Witneſſs 
when examined de bene 455 did not ſwear ſo fully, as . 
had been prevailed upon to do when examined in Chi 
5 e Lord Chancellor, that theſe ſitions de bene 
eſe might be publiſhed, or at leaſt that his Lordſhip would 
pleaſed to order them to be brought before him for his 
Ind ction, which in this Caſe his Predeceſſors Lord Sommers 
ind Lord Cowper had done, in order to ' ſatisfy themſelves 
whether the Carle Cauſe which had ſlept ſo long as — Years, ſhould 


proceed or no. 


And for the Petition it was urged, that it could not be 
thought that the Plaintiff himſelf ſhould ſe this Prayer, 
it being only to diſcover Truth, which Plaintiff would 


558 * own he was afraid ſhould be diſcovered. That though 


this was not known to have been done before, yet the Rea- 
ſon was, becauſe it might be a Wrong to the Defendant to 
have theſe Depoſitions publiſhed ; for that the Defendant 
would have no Opportany ty of croſs-examining the Witneſſes 
which the Plaintiff had examined de bene efſe ; but when the 
Defendant himſelf deſired to have theſe Depoſitions publiſh- 
ed, Volenti non fit Injuria. 


xy Lord 


De Tar. & Vin. 1519. 


The Reaſon 


Lard Chancallar : It is admitted on both Sides, that What 
is. no afked, : (viz, the Publication of the Depoſitions taken 
de hene effe) (was nevet yet done ; and it being without any 
Preeedent, there ought to be very Reaſons to 
vail with the Court to do it. The Reaſon why the Court 
allows the taking of Depoſitions de bene! eſſe is, either from 
a Contempt ef the Party in not anfwering, and thereby pie. 
venting the Joining of Iflue, or elſe where the ia in 
Danger of loſing his Witneſſes in Caſe of Death, by Reaſon 
of Sickneſs or Age, ſo that there may be Ground to 2 

e 


— 
Y 


© hend their not living to be examined in Chief; but 
Witneſſes do live and are examined in Chief, their Depoſiti- 


- Proſecution © 
will lie on 2 
taken de bene 


ons de bene efſe ſhall fall to the Ground, and are as it. were 
buried, having anſwered the whole Purpoſe for which they 
were taken. . | 7 
If the Depoſitions de bene eſſe in the preſent Caſe were 
to be publiſhed, or any ways made Uſe of againſt the Wit- 
neſs ſo examined de bene eſſe, ſuch Witneſs ought. to have 
a Copy of the Depoſitions before he is examined in Chief; 
to the Intent that he may have due cautionary Means allow- 
cd him, to prevent his contradifting himſelf, which is always 

done in the lie Caſes; alſo many Queſtions might ariſe, if 
it ſhould happen that the Depoſitions de bene eſſe wete quite 

contradictory to the Depoſitions in Chief; for I do not think 

it can be Perjury at * Law, there being no Iſſue joined, as 
there muſt be before the Depoſitions are taken in Chief, 
And as to ſeeing theſe Depoſitions myſelf, it is true, Lord 
Sommers and Lord Cowper did order Spies to be 8 
them to inſpect; but that was for enabling them the | 
to judge whether the Plaintiff in thoſe Cauſes, after fo long 
Time elapſed ſince the Commencement of them, and ſo many 
Tranſactions in them, ſhould be allowed after the Plea to pro- 
ceed to a Hearing; but as this Cauſe has ſince proceeded to 
a Hearing, for me to read theſe Depoſitions de bene ęſſe in my 
Study, if I ſhould there form any Judgment upon them, it 
would be ſtrange that That ſhould guide me, which no other 
Perſon is to know any Thing of. 
No, let all People be at N to know what I found 
Judgment upon; that ſo when I have given it in any Cunts 
dthers may be at Liberty to judge of me. 

Whereupon the Petition was diſmiſſed, the Court refuſing 
to publiſh the Depoſitions taken de bene eſſe. 


Co. Car. 352. 3 Inſt, 167. And yet it ſeems as if ſuch | 
taken de bene eſſe, upon a Bill to perpetuate the Teſtimony of Witneſles, 


where there © rs the joined, on the Death of the Witneſs may be read 
in Evidence, Carth. 265. | 


Note; 


De Tan. 8 Trim, 1719. 
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Note; Mr. Vernon who was publiſhing theſe 
| ſitions inſiſted very n 2 2 
out Precedent; tho' what as now ſurmiſed, muſt have often 


tions 
That 
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on that younger wo 
ther, and — to take awa arne. his Life, ſhould wy a. 
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Caſe 166. 
At the Rolls. 


See this Caſe 
cited in Pre- 
cedents in 
Chancery 
$34 by the 
ame of 
Scould verſus 
Butter. 
Bill in E- 
quity will 


not lie for a 
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Cad verſus Rutter. 


Tio 


HE Defendant, in Conſideration of two Guineas paid 

down, did by Note under Hand agree to transfer 1000 J. 
South-Sea Stock at a fixt Price at the End of three Weeks ; 
the Plaintiff on the Day demanded the Stock, and offered to 
pay the Price ; but on the Defendant's infiſting that he would 
onl ,Pay the Difference, and not transfer the Stock, the Plain- 
tiff brin 
Stock ed. 


* 


ſpecific Performance of an Agreement to transfer South-Sea Stock, 


tracts muſt be allowed to 


Objected, That the compelling a ſpecific Execution of * 
diſcretionary in this Court, and 
there was not a Single Inſtance or Precedent, where it had 
been done in ſuch a Caſe as this; that the Plaintiff was put 


to no Inconvenience, ſince the Defendant had offered, and by 


his Anſwer continued to offer, to pay the Difference ; that the 
Plaintiff might for asking have the ſame Quantity of Stock 
any where _ the * Indeed, the Agreement 
been for a Houſe or Land, which might be a Matter of Mo- 
ment and Uſe, in that Caſe (ſuppoſing all Things to have been 
fairly tranſacted) there might be ſome Reaſon why Equiy 
ſhould execute ſuch Agreement; but in a Matter of ſo little 
Conſequence as the preſent Caſe, there could be no Neceſſity 
for this Court to interpoſe. ; 

Cur' : The Plaintiff ought to have an Execution of the Con- 
tract; for the Agreement 1s a fair one, and in Writing, and Part 
of the Money paid. Suppcſe the whole Money had been paid, 
ſhould not Equity have executed it? If fo, where is the Dif- 
ference betwixt a great Sum and a ſmall one? If the Agree- 
ment had been to transfer Stock or pay the Difference, this 


" { 7 N 1 1 ; - ” 
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might 


' $70 


this Bill for a ſpecific Performance, and to have the 
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De Term. S. Michaeli, 1719. 


* like 
pre the 


4 e of NDS 

venting Rock-jobbi 

10001. Sees wt the Dividends, and pay- 
ing the Coſts ; os tein fr th Died nf: 


for the Money from the Time 
A frets. green 


It is true, one Parcel of Land may vary 
more cotmmodious, t, or convenient than another Parcel 
of Land, but 1000 South-Sea Stock, whether it be A. B. C. 
or D.'s is the ſame Thin and in no Sort variant; and there- - 
fore let the Plaintiff, if he has a Right, recover in 
with which, when received, he may buy the Stock himſelf. 


Wind verſus Fehyl & Allone. 4 167 


8 Lord Cban- 


ellor Parker. 
NE poſſeſſed of a Term for Years deviſed it to 4. for | dee, 
Life, e B. in the Life-Time of A. de- 


Term ſor 


his Remainder to J. 5 S, who deviſed it over ; upon which Years to B. 
the ion now was, whether A. (the Deviſce for Life) for Life, Re- 


bei the Deviſee of J. S ſhould have the Term, or G. C. in ce 
whether it ſhould go to the Adminiſtratrix de bonis non, with Life of B. 
the Will annexed of B. ? deviks bis 
22 and amounts to C. 's dee 8 that his Executor hall fland poſ- 
ſeſſed of the Term, in Truſt for the Vide Pollexf. Rep. 44. Feng verſus Pimwell, e 


this very Point determined 16 Car. 1. — 


E |, That here were no Creditors 
or Purchaſer for a valuable Conſideration concerned, ſo as to 
r 
tion of Law, A. s Life was of longer Continuance than any 
nn 
Caſe of a long or ſhort Term; and ſince i 
Life might Soffibly ſurvive the Term erm, 
ho for nothin this Reaſc 


but a Po — Then i nothing veſted in B. "on ms 


) it followed that B. Ravi |; 
him till the Poſſibility fell, cou 


vs 


Nihil dat qui non habet; and that B. the Deviſee in Remain- 
der could not aſſign over this Term, was ſaid to appear from 
a Caſe cited in 4 C. 66. 6. Fulmood's Caſe, as alſo from 10 Co, 
47. b. Lampet's Caſe, where it is obſerved. to be the Wiſdom. 
of the Law, that Poſſibilities and :Choſes en Action are not 
grantable over, (ſo that Poſſibilities and Cheſes en Action were 


put on the ſame Foot) and it was plain that a Bond or Choſe en 


Action was not aſſignable, but the Aſſignee muſt ſue in the 
Aſſignor's Name. : e ee 
Againſt which I urged, That however the legal Title to the 
Remainder of this Term after the Death of A. might belong 
to the Adminiſtrator de bonis non with the Will annexed of 
B. yet this Court which conſidered the Intention of the Par- 
ties, and particularly in Wills, would look upon the Admini- 
ſtrator in this Caſe, but as a Truſtee for the Deviſee; juſt as 
if B. had by his Will given the Remainder of this Term to 
J. S. and made F. N. Executor quoad the Term, this had been 


: pleinly making the latter a Truſtee for the former; that agreeable - 


to this were former Reſolutions, as in Moor. 806. - Cole verſus 
More, where one poſſeſſed of a Term deviſed it to A. for Life, 
Remainder to B. and made A. Executor, B. deviſed his Re- 
mainder to C. and died in the Life of A. and in order to de- 
feat C. of his Intereſt, A. aſſigned his Term to a third Perſon, 
Decreed by Lord Chancellor Elleſmere, that A. the Executor 
and Deviſee for Life was a Truſtee for B. and ſhould not be at 
Liberty to deſtroy this Remainder, but that the Executor 
ſhould preſerye the Leaſe, ſo as it might go according to the 
Will with the Performance whereof the Executor was in- 
truſted. | | Wy 1 
Nay, in 1 Chanc. Caſes 4. Goring verſus Bickerſftaff, when 
the Truſt of a Term 5 deviſed to A. for Life, mag) 9 
B. it was agreed by all in one uniform Opinion, (ſays the 
that B. might aſſign over this Ta. Hic a | Fade than 
the former Caſe, as it ſhews that a Truſt of a Term in Re- 
mainder may be transferred over by Deed. 
And as to what was cited from Lampet's Caſe, that Poflibi- 
lities and Choſes en Action are put upon the ſame Foot, it being 
plain an Obligee in a Bond might * 
could be no Doubt but the Deviſee over in the preſent Caſe 
might deviſe his Remainder. So if B. the Remainder- man 
ſhould have aſſigned over his Intereſt for a valuable Conſidera- 
tion paid by the Aſſignee, though this was void at Law, yet 
it had been * good in Equity and whenever ſuch Remainder 
of the Term had come into Poſſeſſion, B. had, as Truſtee for. 
his Aſſignee, been compellable in Equity to have nw the 


„That a Poſſibility of a Term is affignable for a good Conſideration, was 
int” al) determined in the Caſe of Theobald verſus 
in March 1729-30, | 


No, in the Houſe of 


— ww — — — — — — 


eviſe away his Bond, there 
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Tem whims F = a if B. for: 
a valuable Conſideration had covenanted to | over the Poſ- 
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very tle regarded ; 5 —— Tema en 
were brought the Perſon who had the Freehold, and a 


Recovery was thereupon had, though by Covin, yet the — 2 
for Years, whoſe Eſtate was precedent to the Freehold, was 


(a) bound by this Recovery, and could not falſify: until the Sta» 
tute of 21 H. 8. cap. 15. and hand 2 
uſually made being but ſhort, a Life was preſumed to have 


longer Continuance than any Term, and e the Beis : 
of ſuch a Term after a Life was void. | 7 a Eftte for 
ife ; 


for the ſame Reaſon ich lere could nt ee Law ang. a feigned Recovery, 
(a) 1 Inſt. 46. 


1 
i 


185 
8 
HE 


Again, © Dinar x Lt for Years differs from a Deviſe Diverſity 


of a Preehold or Fee-ſimple ; for Inſtance, one cannot deviſe —— 
Fee-ſimple Land, which he has not at the Time of — 


the Wi ; but ® Leaſes or perſonal Eſtate, though were and the De- 
not the Teſtator's at the Time when he made his Will, if 2 1 = 
they be his at the Time n the Will. 


ifI 
Therefore, if one deviſes all his Redland Pals Rice and 232 
afterwards acquires more of each Kind, the Real Eſtate ac- my Real and 


quired afterwards, ſhall not paſs ; ſecus as to the Perſonal Eſtate; at ang 
and yet the Intention of the Party muſt have been the ſame as 


to both : But I take the Reaſon of this Difference to be, that purchaſe 
with Regard to the Real Eſtate bou t after the making the more of each 
Will, fu uppoing tat vt to pas there is one in Law ca- Find, only. 
p ble of taking it, (viz.) Heir; but as to the Perſonal Eftate thatis 
ſtate, if the Executor, though made before the acqu purchaſed 
thereof, does not tk i, *g mein who hall Ik — 
and why. 


Thirdh, A Devi e ee A Deviſe of 
thereof, ſuch Deviſe veſting nothing in the Deviſee until the a Chattel- 
| Executor Intereſt dif- 


fers from a 
Grant of a Chattel-Intereſt, in that the Grantee in immediacy by the Grant but ſuch 
Deviſee is not until the Aſſent of the Executor. 


Aufi verlas Maſters ante 424. fed Vide Salk. 237. Bunter verſus Ce, 
_ Where the Court was in Doubt, whether a Chattel R Which the Teſtator 
had not at the Time of making the Will, wann | | 


. 8 9 
3 8 D Tenn S. Hichaelis, T7. ng 


| | cor Gm ain 6 fl tht the Execanr 


eſpe t 
9 4. 4 Is the only Nerton w the Legatee bring 
Enighty. 2 Bill in Equity n che = 6 ih d. fuppo- 576 


; it to be 4 Tut. . 
of Truſt, ſuppoſe the 


en if the Deviſe be 8500 by way 
Teſtator who was Deviſee in Rainder of this Term in the 
. preſent Cafe, had declared his Executor to be but a Truftee 
quoted the Term for . S. had not this been good? Doubtle 
it had, and it is as ſtrong when the Teſtator does (as here 
deviſe this Remainder or Poſſibility to J. S. for f: 
amounts to a Direction made by the Teſtator, that when ſuch 
Remainder of the Term ſhall come in eſe by the Death of A. 
then his Executor is to convey it to J. S. and as this would 
"have been good, ſo the Bequeſt of the Remainder is tanta- 
mount, 3 cy being a Direction to the Executor to de- 
liver it ovet. Office of the Executor is to purſue atid 
orm the Teſtator's Will and op: on ae 
irection. | 
Or ſuppoſe B. the Deviſte in Kenninder of this Term, 
covenanted that when the Remainder ſhould take Effect in 
Poſſeſſion, he, or his Executors, would convey, this had beet 
good, and the Covenantor, after ſuch Covenant, had been but 
a Truſtee for the Covenantee. Now why cannot this Truſt 
be as well declared by a Vill as by a Deed ? 
Or if the Remainder-man in the preſent Caſe had ade 
S. his Reſiduary Legatee, and J. M. his Executor in Truſt, 
z ouid not the Reſiduary Legatee have had the Benefit of this 
Poffibility of the Term? Surely he ſhould, and not the Exe 
cutor, who would be but a bare Draſtee-/ and therefore, (as 
has been rightly put at the Bar) if = DOG had been, 'that 
B. the Deviſee in Remainder, had iven od wt 
Is 
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mainder of this Term w 7 6 Execu 

quoad the Term, this had Arbre for it is the 

tent and wr Fort of th AR FAD be bn nin 
N that F 


non, with 5 ill annexed of B. he muſt be a Truſtee 

this Remainder of the Term when it falls into Poſſeſſion, for 
the Deviſce ; and as a Conſequence of it, I decree that the 
Adminiſtrator de bonis non, &c. of B. do aſſign over the ren 
to the Deviſee of J. S. to whom B. deviſed it. 


He. As alſo why the Siri Cant cannot dcte a Diſtribution of de wh} 
9 PE: Vide ibid. vs bes dts 916% 
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Naltred verſus Grlham. Aide 168. 
| | | Lord Chan- 


: x ; cellor Parker, 
Atherine Naldred ſeiſed in Fee of Lands of about 604, per VideaVern. 


Annum had a Nephew named George Naldred (the Plain- 473. G. 
tiff) and another Nephew called Richard Gilbam (the Defen- 2 
dant. The Plaintiff Naldred was about three or four Years J make a 
old, and Katherine the Aunt, by Indenture of Covenant to voluntary 
ſtand ſeiſed, dated the 26th of Fe 1707, ſettled the Pre- Settlement 
miſles on herſelf for Life, Remainder to her Nephew Naldred e e 
in Fee, without any Power of Revocation; but though the 7 


| ing the Deed 

Aunt beſpoke two Parts thereof, yet ſhe kept both in her own in her Pow 

Poſſeſſion. = —4— 3 
8 emen 


there is no Power of Revocation ; aſtetwards one ſecretly and by Fraud, on Behalf of the 
Nephew, gets an atteſted Copy of this Settlement ; and then the who made the Set- 
tlement burns it, and ſettles the Premiſſes on anather Nephew. The Nephew's Bill to 
eftabliſh the Copy of the firſt Settlement is diſmiſt with Coſts, Upon which the ſecond 
Nephew claiming under his Settlement, brings a Bill to have the a Copy delivered up, 
and has a Decree for it ; becauſe fuch Copy had been indirectly gained. 


Afterwards Mrs. Naldred being minded to ſettle the Premiſ- 
ſes on her Nephew the Defendant Gilbam, inſtead of her Ne- 
the Plaintiff Naldred, and adviſing with ſome Lawyer 
about it, was told ſhe had put it out of her Power, by having 
ſettled the Premiſſes abſolutely on the Plaintiff ; whereupon 
ſhe expreſſed great Concern, laying ſhe had been impoſed upon. 
She afterwards burnt both theſe: Parts 3 
which ſhe had ſettled the Premiſſes on the Plaintiff Naldred, 
and by Leaſe and Releaſe dated the 23d and 24th of Octaber 
1713, made a new Settlement of the Premiſſcs to the Uſe 
of herſelf for Life, Remainder. to the Uſe of her N 
the Defendant Gilbam and his Heirs, and having delivered this 
laſt Settlement into the Defendant Gilbam's Hands, ſhe ſoon 
afterwards died. 21 8 
The Plaintiffs Father had, in the Life of Katherine 
Naldred the Aunt, (who for ſeveral Vears lodged and 
boarded at his Houſe) when ſhe was about leaving him, 
and he under ſome apprehenſions that ſhe would alter the 
Settlement, by Stealth and without the Privity of the Aunt, 
8 Settlement by which the Plaintiff claimed, and 
vin red an atteſted Copy of it put up the two Parts 
where were befqre placed by the Aunt, which ſhe | burnt 
as aforeſaid. Ms | 


After the Aunt's Death, the Plaintiff Naldred the In- 
fant by his Father his next Friend brought a Bill to eſtabliſh 
this atteſted Copy againſt the Defendant Gilbam, inſiſting that 
both the Settlements were voluntary, and therefore according 
to the Rule in ſuch Caſes, the Plaintiff's being the firſt vo- 


luntary Settlement (a) 1 z and coming on be- (a) Vide ant 
fx J. Maſe of he At hi — grate Jeng we 
5 


carneſs Young verſus 


determined C. 
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W 


determined for the Plaintiff, and mae Injungi- 


—— — 


on againſt tlie Defendant, decreeing the Jeeds to be deli- 
vered up, and likewiſe condemnin The Defendant in Coſts, 

But upon an Appeal to Lord Chancellor Parker, his Lord- 
ſhip after Time taken to conſider it, and ſeveral 


ments of the Saut, Sverige the Decree at the Rolls, 


ing that it was plain the Aunt intended to keep hs . 
in her Power ; that ſhe deſigned there ſhould be a Power of 
Revocation in the Settlement; and that ſhe thought whilſt ſhe 


. Had the Devd in her C 7 ſhe had alſo the Eftate at her 


Command; all which in this Caſe a d more eviden 


from the Settlement being made by her on ſo tender 4 1 


fant, whoſe future Conduct it was impoſſible for her to 


 - foreſee,” and that when ſhe was told, that by having made 
the Settlement abſolute,” ſhe had diſabled hexfelf- From: . 


up, there ought not to have betn any Relief upon ſuch a 


tling the Eſtate a ſecond Time, ſhe immediately expreſſed 
. great l and complained ſhe had been. impoſed upon; 


t in Fact ſhe appeared to have been im upon, by pre- 


paring and making the Conveyance abſolute ; which it had 


unreaſonable in any one to have aſked of her. That 


taking her to have been impoſed upon in the Making this 
Settlement an abſolute one, when it -ought to have been 


with a Power of Revocation, he did not fee ſhe did amiſs 


in burning ; or deſtroying it, as this was but doing herſelf 
Right, and if in her Life-time the now ih 


a Bill againſt her, in order to have the firſt Settlement ſet 


9 v maniifeſt tlie Aunt did no Wa intend to be 


bound by this Settlement, ' becauſe” thou e were two 
Parts of it, ſhe would not deliver either of them to the 
Plaintiff or his Friends, whereas ſhe with the ſecond 


Settlement to her Nephew the Defendant Giibam, which 
ſhewed her Intention to be bound thereby; and that as no- 
thing could be more evident than that this atteſted Copy 
was procured clandeſtinely, indirectly, and without her Pri- 
vity or Conſent, no Advantage ought, to be made of a Writ- 
ing 'gained in ſuch a Manner. That this atteſted Copy,/if 
any Evidence of the. firſt Settlement (as it — to the 
Court to be, when the Perſon who made the 

burnt it, and ſtronger than the Caſe, where the 

the Original and would not Fer it) being int ” 
be made Uſe of at Law, on laintiff did Wrong) in coming 
bete with a Title which (if any) was à legal one, at leaſt a 
Copy ſo indirectly gained gh nor ro be lid or. comme 
nanced in — and nr yy" Defendant 

be diſturbed at Law in the Title, had been — 
put to great Charge in this Court, and dance an Mother 


a 


57 


25 


580 


| (2nd no, dented) thar an rea ger lern 


nants of the Premiſſes were to attorn tb the Plain 


— — 


_ — 
2 4s 4 _ 
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wks vin deen in en fuer Roar, "baſh hs 
came late into e yer eee 


2 the Place of the Father who was firſt ay 
o pay all the Coſts as ant tory 3 


from her Huſ- 


d the Teſtator, therefore, in order make the Defendant 8 


Reparation for the needles Trouble r 
put to here, his Lordſhip decreed the Bill to be diſmiſt 


with Coſts, 'unlefs the Plaintiffs Mother and Prachien ap. . 


Mould within three Weeks deliver the atteſted 

the firſt Settlement, and alſo give to the Defendant the 

ſeſſion of the Eſtate within the fame Time. 
Afterwards the Defendant Giſbam brob 


— treY 


*Naldred the Mother and Naldred the Son, to have this at- 


teſted Copy of the firſt” Deed of Settlement "delivered wp; 
and coming on to be heard the 1oth of Februa 

Lord Chancellor declared that the *faid” firft * 
Settlement ' of the 26th of February ryoy, ought” not to 
prevail againſt the latter of 1713, for that though the firſt 
Settlement Was ſealed and delivered, it was not deliver- 


ed out of her Power; but the Katherine Nalured . 
both Parts thereof in det den Cuſt N 


them, if ſhe thought fit ; an 'Naldret th 

581 Father of the Infant getting a Copy of W frau- 
dulently, and by a Trick, ought not thereby to eſtabliſh. it a- 
Sainſt the latter Settlement ; and'though ne firſt 


voluntary 8 n 70 
if the firſt be gain i the fo 91. Pridence . 


Settlement was 51 it ord 43 7 
Settlement, though voluntary. f * was 
evident "Katherine Naldred the Au at ia once intend Pre- 


"miſſes ſhould to her Nephew Naldred the Infant; yet it 
was never her to put it out of her Power to 
or vacate the Settlement ſhe had made. | 
Wherefore it was decreed, that the Copy of t 

Settlement which Joan NaldFed the Mother cotifelied' 
Anſwer to be in her Cuſtody, ſhould be bro 
Maſter, to. remain in his ands 
Court, and that the Defendant Joan 
amined upon Oath, © 0 any! thee Copy of the Rid 

and if there had been any other Copy mate” thereof, 


es 8 
7 f 


1 
Kab 
% 

18277 


* 


was alſo to be delivered up, akd the Deferidaft Jaan to. ac- 
count for the Rents and Profits of the received 
by her or her late Huſband, fince tie Death of Nurberine 


Naldred the Aunt, who made the Settlement, 


Th 
272 
Fo 


and this to be bi 
Infant, unleſs he 
8 on cher 


> 
8 
> 


i 


; 
1 


Of two vo⸗ 
luntary Sets 
nts, if 


made abſo- 
lute againſt 


the Intenti- 
on of the 


alter franz hat 
prevail, 
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Trouble, and then the Plaintiff Gilbam was to apply to the 


Court for his Coſts, 


Caſe 169, : 


Since the U- 
nion a Scotch 
Peer made 
an Engliſh 
Peer, can- 
not by Vir- 
tue thereof 
fit and vote 
in Parlia- 
ment, 


created James then Duke of Ryeenſberry 


His Grate the Duke of Queenſberry and «8: 
Dover's Caſe. ¶ In Domo Procerum,) 


AE late Queen Aune by Letters Patent, dated the 
26th of May in the ſeventh Year of her Reign, 

berry (the preſent Duke's 

Father) Baron of Nippon, Marquiſs of Beverley, and Duke of 


Dover, To hold theſe Titles and Dignities to him for Life, 
and afterwards to his ſecond Son . Charles (the preſent Duke) 
then Earl of Solloway in Scotland, and the Heirs Male of his 
Body, Remainder to the third Son George Douglaſs and the 


Heirs Male of his Body, Remainder to the fourth Son, Sc. in 
Tail Male ſucceſſvely (the eldeſt Son of the late Duke being 
an Ideot, and therefore paſſed by in the Patent.) 


late Duke to Parliament, who was accordingly on the 19! 
of November 1708 introduced into the Houſe of Lords, where 


In Purſuance of this Patent, a Writ iflued to ſummon p 


he took his Seat, and continued to fit and vote in two ſuc- 


he late Duke died during the Infaticy of the preſet 
Duke, who coming to Age petitioned the Ki 


ceſſive Parliaments, no Objection being made to duch th 


* 
» 


ht at any Time during his Life. 


ng to Cauſe a 
Writ of Summons to be iſſued to him for his coming and 


voting in Parliament. 


And on the 18th of December 1719. his Majeſty refers 


red it to the Houſe of Peers, to take the Petitioner's Claim 


upon what ſhould be found juſt and right. 
D Upon this the Houſe of Peers gave , that the 
ſent Duke of 2ycen/berry ſhould be heard at the Bar of 
Houle by his Counſel. _ e 


(a) Die Jo- 
vis 20 De- 
cembris, 
1711. 


'«& who was a Peer 


and Right into Conſideration, and to do and determine there 


me: 58; 


And the Difficulty was, that in the late Duke of (a) He: 


_ milton's Caſe it was reſolved by the Lords, That no Pa- 


** tent of Honour F to any Peer of Great Britain 
Scotland at the Time of the Union, 


. . . . : '. . : | 
* ſhould intitle him to fit. in Parliament, | | 


( SAnnæ, ; 
CAP. 5. 


above mentioned. 


This Reſolution was founded on the Conſtruction of the 


Articles of (5) Union of the two Kingdoms of England an 


Scotland, after which Union the Patent of the Dukedom 


Dover was granted to the Duke of Queenſberry in Manner 


mn 


The, Articles of Union affe&ting this Cale were the 4th, 
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i thy Rast Article it is enacted, * © That from the Time 
* of the Union there de 4 Communication _ 


« „ Rights and Privileges belonging to each 8 


cept where it I otherwiſe expreſly agreed” by" the 
2 «4 EL, 


By the 22d it is agreed, That by Virwe of the Treat 
« of Union, ſoxteen ſhall be the Number of the P 
« Scotland to fit and vote in Parliament,” and there the Me- 
thod of chuſing theſe ſixteen Peers i is ibed. 
y the 23d Article it is t theſe ſixteen Peers 
thus elected ſhall have the Privil of the Peers 
7 Parliament of Great Britain. Alſo | all the reſt 
the Peers of Scotland ſhall have all 


And it wil ne l Favour er the Neigen is! in alle 
Articles it was difficult to find out Words which could be 
thought to diſable the King from granting to a Scotch Peer a 
Patent of Peerage of Great Britain Neid h the 1 Privilege of Sit- 
ting in Parliament, or which diſabled a Scotch Peer from ac- 
* ſuch a Patent. Eſpecially, when the Rule of Law 

was, (and it was a Rule without Exception) that the Prero- 
gative of the King, of which the Law was ſo regardful, could 
not be taken away by any Act of Parliament * 
and expreſs. Words; more eſpecially fo valuable a Part of the 
Prerogative whereby the Crown was enabled to encourage the 
The >. Subjets, by beſtowing on them Honours and 

The Words of the Articles ſeemed ſo far from importing 
any ſuch Diſäbility, that there was not ſo much as 'a Nega- 
tive in any of the Articles : There was indeed what ' ſeemed 

do be the Reverſe of this Conſtruction, the fourth Article ſay- 
ſhall be a Communication of all . and 


| between the Subjects 8 either -A 
by abr, it is otherwiſe expre * 


beg nothing exrſed i the oa in ny of 
So that the Subjects of each Kingdom, without any pre- 
| ference, Diſadvantage or Diſcouragement, _ to bo 
capable of the Sovereign's Favour; and ſurely 
were Subjects as well as others; and $a —— 
theſe Articles to e Ser- * 
| vice to their Soverei 5 5 
1 1 was admitted wy ſixteen 45 
were to Ni Ew of tou in Vir- 
hoo they „only fucteen Peers ne WY thee yet this did 
Nr but R 


7 — % 2 
* 1 1 2 „ 4 


2 
we 2 


J 


wo — 


It was: FRE da Wa den Lorddhips, 8 it a 


intended by the above mentioned Articles of Union, that thoſe 


Whether a 
Peerage 
granted to 
an infant 
may be 
waived by 
him when 


be comes 


of Age. 


by all the Services of his Life, could not make himſelf capa- 


Parliament. I 


Remainder limited thereof to him as the ſecond 5 


Scotch Peers ſhould be in a worſe Condition than the meaneſt 
of their fellow: nay. than the meaneſt of their own 
Servants; in a worſe Condition than thoſe who are no Subjects, 
but Aliens; nay worſe than Criminals; ſince by ſuch. Con- 
ſtruction of the Articles as would difable Peers of Scotland 
from {ſitting here by Letters. Fatent, all. d Things l 
mentioned were for, 

It was in Seite of ain (if it was his Pleaſure ſo 
to do) to make a Servant of a Scorch Peer. a Peer of Great 
Britain; and then it were that the King 
ſhould not be able to make the Maſter ſu; It was in the 
Power of the King, for ſuch Merits as he alone was e » 
of, to beſtow Honours upon the meaneſt of his 
was in his Power to 3 
and then a Nobleman. It was the Crown's Prer — 
pardon a Criminal: And if it were the Royal 
ſuch Criminal F «wy 
which the Crown alone was to judge) ſuch. Criminal 
be made a Peer. 

And it ſeemed harſh to ſay, that a Nobleman of 


— 


ble of becoming a Peer of Great Britain, and of voting in 
Parliament by Virtue of à Patent; but that if he were ta 
commit Treaſon, and to be attainted, by which he would for- 
feit his Scateb Peerage, and then were to be pardoned ; from 
the Time of ſuch Pardon he would be capable of being a 
Peer. of Great Britain with the full Privilege of fitting in 


586 


But whatever. Conſtructions theſe Things might receive th 
Principal Caſe was out of the Articles of Union, and (pro- 
bably) a different Caſe from that of any | other Peer of 2 
Britain. E 
dom as Heir to his Father by Deſcent, but er 


ther, the late Duke of Qucencberry. 

That it muſt, be admitted; et Deb OS 

e 1. Ws = 
1 of Solloway ; e pretended: againſt > 

ing the Privilege of fitting in this Houſe as an Engh/b Peer, 


and as Duke of Dover was, the 9s. Tims of he nion he 
was a Scotch Peer, ou), Earl of $ . ne” 
No the Honour of the Earldom. of 3 


to him when an Infant: And it was faid to be a Rule of Law, 
that in Caſe of an Infant, a Grant made to him during bis 
Infancy, might be en B e when he came. 
of age. And the known Diverſity was, that what came to an 
Infant by Deſcent (which was x4 Gift of Law) _—— 


86 
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could not waive; but whatever — — 


2 be relinquiſhed by him when 
ge. 


Aer was Gd to be phin, that whatever an Infane di 


waive or refaſ when” of A became the fame 
thing 5 


made to 

r might refuſe any Eſtate given to 
dee bs bene ante Reaſon of the Law was, for 
Blas or Grant, {which proved to be this very without 

Eſtate or G to ſe) and 
of al Infant ould bind n. 2 
for $6-fame Reaſn if a- cothmon Perfoi — 
a ſtrongly if the King) ſhould make a Leaſe 
grant Lands in Fee to an Infant, he, when of A 
waive and refuſe r 
than the Valeo, the Eſtate might be more inoumtbred than it 


was within the fume 


cap. 17. by the Words [L. 
ents anger ee 
tailed, forfeitable for Treaſon; and ing, 
by the ſame Rules r 1 
pon ſore few Inſtances only, for particular Reaſons 


| , as a0 Infant when of Ags might refuſs of 
„„ gs Kedbewet 1Rek. i might he refuſe a 
Grant of an Honour made to him during his Infancy, and 
exactly for the ſame Reaſon; for an Honour might be loaded 
with an Incumbrance as well as Land: And in the 
Caſe (as ſome would have it) the Scorch 
Time of the Union was in Fact clogged and 
där w Fe e b wa pep 
to the Peer ue in ſuceceding Genera- 
don From agg in this Ber. 

Wherefore it was inly-for-the Benefit of his Grace the 
Duke of Dover (who had two: Honours" — 
hs eng one of which a Se 

Engliſh one, and 
fitting in this Houſe) to waive 


od bn d „ be and Dy -4 ing of the 
Dukedom of to elect to ſerve ide Sovereign in that 


— 


- he 


. — — 


— 1 


(a) See Caſes 
in Parlia- 
ment, Lord 
Purbeck's 
Caſe. 
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It muſt indeed be admitted that the King was intitled to the 
Service of his Subject in what Capacity he pleaſed; but an 
Infant could not vote in this Houſe, during his Minority; ax 
now upon the Duke's firſt” attaining his Age, as the Crow: 


had elected that he ſhould ſerve as an Engh/b Peer and Duke 


of Dover, he was ready to do ſo, not having been able to 
fit in this Houſe before, or when an Infant. PN 


The Counſel further obſerved, it would hardly be 


from them, that they ſhould ſhew a Precedent where an In- 
fant when of Age had waived. an Honour granted to him 
during his Infancy ; it not having been uſual (unleſs in the 


Raya Family) for the Crown to beſtow Honours upon In- 
ts... 20 q 


That in the old Books there were ſeveral Inſtances of Noble- 
mens reſigning and ſurrendering their Honours (*) though 
accepted — after their coming to . and though de- 
ſcended to them: But in the principal Caſe they did not go 
ſo far; they only held that an Honour granted to an Infant 
might be waived by him when of Age. That this being 


 agrecable to the known Rules of Law in Relation to Eſtates 


granted to Infants, it ſeemed incumbent on the other Side 
who oppoſed the Duke's ſitting in the Houſe, to produce Pre- 
cedents, ſhewing that an infant could not waive, an Honour 
as well as Land granted to him during his Infancy. 6) iN 
v3 However they ſhould cite one Caſe, That of the Lord Aber- 


gavenny, 12 C. 70. Where Edward Nevuil in the ſecond and 


third of Queen Mary 'was called by Writ to Parliament by 
the Title of Lord Abergavenny, and dying before the Parlia - 
ment met, it was reſolved 8 Fac. 1. by the Lord Chancellor, 


the two Chief Juſtices, Chief Baron and diverſe other Judges 


then preſent in the Houſe of Peers, that Lord Aberg 
was no Baron; becauſe by the King's Command the Writ 
ight be ſuperſeded or countermanded, or the Party might ex- 
cuſe himſelf to. the King, or might have waived it and ſub- 
mitted himſelf to a Fine; as where one diſtrained to be's 
Knight, or one learned in the Law is called to be a Serjeant j 
the Iſſuing of the Writ alone cannot make the one a Knight 
or the other a Serjeant, fince either may excuſe himſelf, or 
ſubmit to a Fine, or die before the Return of the Writ. 80 
that from this Caſe it was ſaid to appear that the Party; 
though of Age, might refuſe being made a Peer; and, if ſo, 
much more when an Infant. And taking it that ſuch Grant 
of an Honour made to an Infant might be waived, it then 
muſt plainly relate to the Time of making the Grant, and not 
to the Time of the Waiver only; as if a Leaſe for Years be 


made to an Infant, rendering Rent, and the Infant when of 


Age waives it, this plainly diſcharges him of all the Arrears 
of Rent; whereas if the Eſtate were deveſted only from the 
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Time of the Waiver, then the Infant when of Age muſt 
. e e Waiver ; which was plainly 
erw > a 8 & - 11 
590 Wherefore as the Waiver of the Honour related to the 

Time of making the Grant, it follow'd that 'the Duke of 
Queensberry and Dover, as ſoon as he came to Age, having 
waived the Grant of the Scotch Peerage, his Grace was upon the 
Matter never Earl of Solloway, and fo not a Scotch Peer at the 
Time of the Union ; conſequently he was capable of being 
made an Engliſb Peer, and not in any Senſe within the Re- 
ſolution of the Duke of Hamilton's Caſe. | 

But ſuppoſe the Determination ſhould be againſt the pr 
Duke's Claim, yet if he ſhould happen to die without Iflue 
Male, his younger Brother George would Tea A intitled ; 
for the Dukedom of Dover being limited by the fame Patent 
after the Death of the late Duke of Queensberry, to his 
ſecond and third Sons ſucceſſively in Tail Male, they both took 
their Dukedom by Purchaſe and not by Deſcent ; and con- 
ſequently if the preſent Duke, the ſecond Son, ſhould die 
without Iſſue Male, the third Son George, who was not a 
Scotch Peer at the Time of the Union, would be plainly in- 
titled to the Dukedom of Dover, with the Privilege of fitting 
in this Houſe. And it ſeemed pretty ſtrange to ſay that the 
Elder Brother ſhould not have ſuch Privilege, but that all his 
younger Brothers ſhould ; eſpecially when all the Brothers 
claimed under the ſame Patent of Honour, | 
Much more was faid to diſtinguiſh this Caſe from the Re- 
ſalution in that of the Duke of Hamilton; and it was 
that there was no more Ry gr wg ac in the Duke of 
Hamilton's Caſe ſhould preclude om ſpeaking 8 it, 
than that the Reſolution in Favour of the late Duke of Qyeens- 
berry ſhould preclude any from controverting that. But that 
rather a Reſolution in Favour of a Peer, and allowing him to fit 
591 and vote in Parliament, was ſtronger and more to be _ 
ed than a Reſolution to the Contrary ; ſince the noble Peer, 
who by Virtue of any Reſolution came into this Houſe, might 
poſſibly by his Votes and Debates occaſion ſeveral Reſolutions 
which otherwiſe might not have been ; and if it ſhould be af- 
terwards determined that ſuch Peer had no Vote, the Suitor 
whoſe Cauſe was loſt by the Vote or Debate of ſuch Peer, 
muſt think himſelf very unfortunate, But on any Reſolution 
of the Houſe againſt the admitting a Peer to fit and vote, that 
terminated only in himſelf, and affected no third Perſon, as 
the other Caſe would; ſo that this Reſolution in Favour of the 
Duke of Qyeensberry's Patent, and admitting him to fit and 
vote, though it were only one ſingle Reſolution, would ſtill 
be ſtronger than the Reſolution in the Duke of Hamiltons 


at 
* 1 
z 


Caſe, 


5G Upon 


A. 


— —ͤ— — —_ — "= 
Da. Ter Me- DJ | . cha ehis 7 1 7 19 or? 


Upon the whole Matter: As the Patent under which the 
preſent Duke of Rycensberry and Dover claimed a Right to fit 
in this Houſe had been allowed in his Father's Time: As his 


Father to the Time of his Death, in two ſucceſſive Parliaments 


did ſit and Vote here, and no Objection could be made to the 
preſent Duke's Claim, but what might likewiſe have been 
made againſt that of his Father: So it was hoped the Houſe 
would be of the ſame Opinion, as to the Son's fitting among 
them, as their Lordſhips had been of in the Caſe of his Father, 
it being upon the ſame Patent. And as his Grace ſucceeded 
his Father in his Honout, ſo their Lordſhips would admit his 
Grace to ſucceed his Father in his Seat in that Houſe which 
Was belonging to the Honour. SE 3 
But upon the Debate of the Queſtion, the Majority of the 
2 were againſt allowing the preſent Duke the Privilege of 
ti 


| in their Houſe, ES FED oh A 
The Lord, Couper was of Opinion that the King could not 
create a Subject a Peer of the Realm againſt his Will ; becauſe 
then it might be in the Power of the King to ruin any Sub- 


ject whole, Eſtate and Circumſtances migfit not be ſufficient 


or the Honour. | | 

The Lord Trevor contra: That the King had a Right to 
the Service of his Subjects in any Station he thought proper, 
and inſtanced in the Caſe: of the Crown's having Power to 
er a Subject to be a Sheriff, and to fine him for refuſing 
to ſerve. | | 

Alſo the Lord Cowper held that a Minor might waive, when 
of Age, a Peerage granted to him during his Infancy ; eſpe- 
cially in this Caſe, it being a Scotch. Peerage, and amounting to 
no more than a Grant of a Diſability. But * | 
The Lord Trevor obſerved, that in Lord nag. 1224 
Caſe it was admitted the King might fine a Perſon whom hi 
Majeſty thought fit to ſummon b 
Peers, it being ſaid there, that a Perſon might chuſe toſſub- 
mit to a Fine; and if it were allowed the King might fine 
one for not accepting the Honour and not appearing upon 
Writ, the King might Fine foties quotizs, where there was 
Refuſal, and conſequently might compel the Subject to accept 
of the Honour. 

And that it was not to be 

Peerage to any one to his Prejudice or Wrong, any more 


that he would make an ill Uſe of his Power of pardoning ; all 


(a) See Lord which are Suppoſitions (a) contrary to the Principles upon 
Keeper Son- which our Conſtitution is framed, which depends upon the 


mer's Argu- 
ment in the 


Bankers 


Honour and juſtice of the Crown. 13913 
In this Caſe I was of Counſel with the Duke of Queens- 


Caſe, Page berry, Sc. 


127. 


Fawkes 


592 


Writ to the Houſe of 


preſumed. the King would grant a 
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** "Fawkes verſus Pratt.” | poof 2 


| 12 23 4) Lord Chan- 
HEB Plintif was a Bankrupe; and. -brovght « Bill Gs <lorFarker, 
yu his — 4 Debtor hs DIR Pratt, to only 
compel him to Account. ih * ee 
| | Bl, nt whom Proceſs is prayed, 


The Defcndant * that the Plaintiff being a Bankrupt 
and found ſo b Commiſſioners, his Effects were 

ed to A. and B. for the Benefit of the Cee a and 

the Taid Affi gnees ought to be made Parties. P 

Upon this The Plaintiff having an Order for that Purpoſe, | 
amended his Bill, and in the Body thereof charged the Aſ- 
ſignees in a proper Manner; but the Prayer of ſs was 
(as before) only againſt the "Defendant Pratt, After which 
the Defendant * in the ſame Plea to the Bill, (vis.) that 
; the Aſſignees ought to be made Defendants. 

Lord Chancellor : The Plaintiff may comp lain md tell Sto- 
tories of whom he pleaſes ; but a are Defendants 
againſt whom Proceſs is prayed and no * — pray- 
ed againſt the "Aſſignees, they ſtill a are not Defendants, con- 

quent the Plea is 


Solicitor (Who was in Court) centering that the Upon the 
Mint was right, which appeared afterwards not to be fo, Attorney's 
oy — Plainti being, a poor Man and in Priſon, and this or Solici- 


to be the gr eglect of the Solicitor, the Plea was 3 5 
owe „and the go thereupon amended ; but the Coſts guilty of a 
were ordered to be am by che Solicitor. | 22 2 4 
Court will order him to EL. the Coſt. 


Bowers verſus Littlewood. * Caſe 171, 


Lord Chan- 
N E died inteſtate, m no Wife or Child, Bro- r Far- 


ther or Siſter; but his next of Kin were an Uncle by 85 
his Mother's Side, and a deceaſed Aunt's Child. One dies In- 


ving an Uncle and a deceaſed Aunt's Son ; the latter ſhall have no Share under the 
Statute of Difſtribution. | 


The latter brought a Bill againſt the Uncle for a Share of 
the Inteſtate's Eſtate ; to which Bill the Defendant demurred. 
For the Plaintiff it was inſiſted that upon the reading the 
Statute of 22 Car. 2. = 10. which ſays, That where the 
© Inteſtate leaves no Wife or Child, the Perſonal Eſtate 


„ ſhall go to the next of Kin, and their legal Repreſenta- 
* tives ; Provided there ſhall be no Repreſentation amongſt | 
* Collaterals, after Brothers and Siſters Children,” Lord 


Cowper 
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Cowper had inclined to think that Brothers and Sifters Chil- 


EIT 
Z 


/ dren ſhould refer to the Word [Collaterals] ſo that the 


Child of any Collateral Brother ſhould take by Repreſenta- 
tion with the Untle or Aunt of ſuch Child; and it was ſaid 
that this was called a Statute of Diſtribution, as intended to be 
diffuſive in diſtributing the Inteſtate's Effects, to prevent any 
ſingle Hand from ſweeping away the whole Perſonal Eſtate ; 
and to diſpoſe of it fo as that all the near Relations of the In- 
teſtate might be provided for, by which Conſtruction the Sta- 
tute would do the moſt Good; that it would be hard the In- 
teſtate's Uncle's Son by the Father's Side who bears the Name, 
ſhould be quite excluded by an Aunt of the Mother's Side, 
married (it may be) to a Stranger; that as to Pet's Caſe (a), 
where the Inteſtate left a deceaſed Brother's Child, and a de- 
ceaſed Brother's Grandchild, upon which it was adjudged that 
the Grandchild (the Inteſtate's Grand Nephew) ſhould- not 


(a) Ante 28. 


take, this might be admitted; becauſe the Proviſo lays 595 


«© There ſhall be no Repreſentation among Collaterals 
* Brothers and Siſters Children, and there was a Grand- 
child of a Brother, who by the expreſs Words was excluded. 
Lord Chancellor : In Pitt's Caſe, the Grandchild was Ne- 
phew to the Perſon with whom he claimed to come in for 
a Share, but yet the latter took the whole. Wherefore that 
is a Caſe in Point ; and indeed I apprehended this Matter to 
have been ſettled, and that the Practice in the Spiritual 
Court had been conformable thereto. What has been urg- 
ed with Regard to the Hardſhip of the Caſe is nothing; for 
ſo it may ſeem hard that if an Inteſtate leaves a 
Brother's only Son, and ten Children of a deceaſed Half- Si- 
ſter, the ten Children of the deceaſed Half-Siſter ſhall take 
ten Parts in eleven with the Son of the deceaſed Bro- 
(a) See the ther; and yet the (a) Law is fo, becauſe they all take per 


Caſe of Capita, and not by Way of Repreſentation, 
Walſh vers | 


ſus Walſh, Precedents in Chancery 54, determined, as it is there ſaid, by Lord Sommers on 
great Deliberation. | 9 8 | 


Wherefore the Court allowed the Demurrer. 


Caſe 152. Mayor and Aldermen of Colcheſter ver- 


Lord Chan- „„ © 7 RT 


| HE Plaintiffs moved to examine ſome of the Co- 
The * Plaintiffs, ſaving juſt Exceptions; and the Defendant 
Cannot make 4 $ . 

an Order to made the like Motion. | 

examine a Plaintiff de bene efſe, ſaving juſt Exceptions, tho“ they will make ſuch»Order to 
examine a Defendant ; but the Defendant ought to have demurred to ſuch immaterial 


Plaintiff. If a Corporation would make uſe of one of their own Members as a Witneſs, 
they muſt disfranchiſe him, 


Lord 
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Lord Chancellor : If a Co tion will examine any of | " | | 
their Members as Witneſſes, prey muſt (and fo is the Courſe) U 13 1 3 
disfranchiſe them, and then they may make uſe of their 2 . £44168 | 
Teſtimony ; but upon his Lordſhip's conſulting with the 24% bes 
Regiſter, it appeared to be a Rule, that no Co-Plaintiff Wh 9928 | 
ought to be examined as a Witnes on Behalf of the d 3-46 fry * — L. l 
Plaintiff; there being this apparent Exception "agairift him, du tf 
(viz.) his being liable to anſwer Coſts, if the Event of the 25 5/ . 
Cauſe ſhould prove againſt him. J 
- But 1 there is more Reaſon that the De- 

be at Liberty to examine one of the Plaintiffs in 
this Cauſe, Firſt, Becauſe the Defendant cannot disfranchiſe 
any of the Corporation, ro the e Secondly, If 


the Plaintiff — eng it is good Evi- 
hes apa hi, 2 Gor, SY that he fears can be 


Etc fo im, otherwiſe ; axd:this hams to be 
in Imitation of the Common Law, where the Defendant can- 
not examine the Plaintiff ; and 1 
give either Side leave to examine a Defendant” de bene efſe, yet 
this Rule has not been extended to a Plaintiff, who i he be 
= n——_— y demur. 

Note; Meth 21. 
in nature of a N EO: who con- 
feſſes the Information, on which the Plaintiff obtains Judg- 
W 4 


Caſe 173. 
At the Ralls. 


A. deviſes 
his Library 
of Books 
now in the 
Cuſtody of 
B. to a Col- 


lege, and af- to augment their Library. After which the 
ſeveral Books of Value which were placed in the ſaid Library. 


terwards 
buys more 


D E by 
Term. S. Hillary, 
1719. 
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— 
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All Souls College verſus Coddrington, & 
| econtra. 


Olonel Coddrington deviſed to All Souls College in Oxford 

in theſe Words, I deviſe my Library of Books now in the 
Cuftody of Mr. Carſwell, to All Souls College in Oxford ; and 
in the ſame Will he deviſed to the ſaid College 4000/7. more 
e Teltator bought 


Books which he places in the ſame Library, and gives 4000 J. more to increaſe their 
Library ; the after-bought Books ſhall paſs, | 


(a)Vide au- 
tem Swinb. 


448. contra. 


Objected, That the Books purchaſed afterwards ſhould not 
paſs; becauſe the Gift is of his Library of Books now in the 
Cuſtody of Carfwell, which Word [now] muſt be relative 
to the Time of making the Will, otherwiſe muſt be rejected; 
but it was ſaid to be againſt an eſtabliſhed Rule in the Con- 
ſtruction of Wills, to reject any Word that can be made to 
take Effect; it was admitted that without the Word [now] 
the Will, as to the perſonal Eſtate, would relate to the Time 
of the Death of the Teſtator ; ſecus where that Word was in- 
ſerted ; that if I ſhould deviſe all the Leaſes which I now 
have, or all the Horſes which I now have in my Stable, 
and afterwards purchaſe more of each, theſe new Leaſes or 
Horſes would not paſs. 

Maſter of the Rolls: Where I deviſe all the Corn now 
in my Barn, if that Corn be afterwards ſpent, and new 
Corn put in, ſuch new Corn will not (a) paſs: But 
if I deviſe all my Flock of Sheep now on ſuch 4 Hill, 
or in ſuch a Pals in that Caſe, becauſe Sheep are in 
their Nature fluctuating, ſome muſt die, ſome be killed, and 
ſome Lambs be produced which will afterwards breed, and it 
being the Caſe of a collective Body, the Sheep produced ny 

war 
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wards ſhall paſs; and this is within the Reaſon of a Deviſe Vide ante 
of a Perſonal Eſtate, which, becauſe always fluctuating, ſhall A4 ver- 
therefore relate to the Time of the Teſtator's Death; Ep” = OS 
the Will, as to Perſonals, does not ſpeak till after the Teſ- verſus Felyll 
tator's Death, | & Albone. 

It is natural to think that the Teſtator did not in the Prin- 
cipal Caſe intend his Executor ſhould be garbling the Li- 
brary after his Death, by picking out the Books * ſince 
the making the Will, which appears more plainly from the 
ſubſequent Deviſe of 4000 J. to the College to buy Books, ſo that 
his Deſign manifeſtly was to increaſe rather than f 

As to the Caſes that have been put of a Deviſe of all the 
Leaſes which I now have, or of all the Horſes now in my 
Stable, and afterwards I purchaſe more of each, the new Lea- 
ſes or -Horſes will not ; the Reaſon is becauſe theſe. are 

rticular Chattels, and not part of a collective Body as a 

lock of Sheep, or Library of Books. Indeed a Flock of 
Sheep differs ſomewhat from a Library of Books; for the 
former muſt of Neceſſity fluctuate as above; but there is no 
Neceſſity that Books ſhould be changed. | 

However in this Caſe it was decreed that the Books after- 
wards bought by the Teſtator, and put into this Library, ſhould 
paſs to the College by the Will ; the Court being of Opinion 
that the Word Now did not relate to the Books which were 
in the Library at the Time of making the Will, but, on Con- 
ſtruction of 4 whole Sentence, denoted where the ſaid Li- 
brary was, and might be intended to diſtinguiſh it from any 
other Library of the Teſtator's. 


Attorney General verſus Wyburgh & al. Cat 174. 


NE charges all his Lands in Chigwell in Eſſex, and in Lord Chan- 

Endfield in Middleſex with 20 J. per Annum to the Poor r Parker. 
of Enfield. And an Information being brought to make di- In a Suit on 
verſe Lands in Endſield liable to the Charity, leaving out the _ of a 
Chigwell Lands, it was objected, that the Chigwell Lands ought S Ager 


the Arrears 


to contribute, and the Owners thereof be made Parties. of a Rent- 
| Charge, not 
neceſſary to make all the Ter-tenants of the Land out of which the Rent ues, Parties 


Lord Chancellor: This is in Nature of a Plea in Abate- 
ment, and unleſs it be inſiſted on in the Anſwer, and the par- 
ticular Owners ſhewn, I will put the Owners of the Enafield 
Lands to take the labouring Oar on themſelves to find out the 
Chigwell Lands, and bring their Bill for that Purpoſe if they 
think fit; for at this Diſtance of Time (the „ Gift be- 
ing in 1651.) the Lands may be loſt, or not diſtinguiſhable, 
or purchaſed without Notice; and if the Charity has loſt the 
Cbigwell Lands, it would be ſtrange to make Uſe of this as a 
Reaſon, why it ſhould loſe the Endfield Lands likewiſe, 1 

0 


* 2 ems 


rr, 


Pariſhioners 
no Good E- 
vidence to 

prove a Cha- 
rity given to 
the Pariſh. 

Secus if only 
a Lodger, 

and one that 
does not pay 
to the Poor. 


Alſo Part of this Charity being given for the Cloathing of 
ſix poor Perſons of the Pariſh of Eudſield, Lord Chancellor 
would not ſuffer any of the Inhabitants of Endſield to be Wit- 
neſſes, becauſe they were intereſted, as being eaſed in the Poor 
Rates ; and though it was urged, that they might be Lodgers 
there, or Perſons not contributing to the Rate, and that it was 
mcumbent on thoſe who took the Exception, to make out the 


But to be intended a Houſe-keeper, and to pay, &c. unleſs the Contrary be made appear, 


Caſe 175. 


Lord Chan- 
cellor Parker, 


Tamen per Cur” : The Witneſs being deſcribed to be of the 


Pariſh of Endſield, Yeoman, muſt be intended an Houſe-keeper, 


and one liable to pay Pariſh Rates, unleſs the contrary be made 


to aw | c 
| erefore it was ſent to the Maſter to inquire whether the 
Lands were liable to the Charity. 


Blackborn verſus Hewer Edgley, & 


R. Hewer late of Clapham, being a ſingle Man, and 
| having a vaſt Real and Perſonal Eftate, and a near Re- 
ation, Arne the Wife of Samuel Edgley, for whom and whoſe 

Iſſue he intended the Bulk of his Eſtate ; by Will, dated the 
gth of September 1715. after having declared his Intention 
that his Name and Family ſhould be continued by ſome of 
the Children of his Couſin Anne Edgley, directs that his Man- 
ner of Houſe- keeping at his Dwelling-Houſe at Clapham ſhould 
be continued for one Vear after his Death, as alſo his Servants 
at the old Salary, and that 1200. per Annum ſhould be allowed 
his Couſin Anne Edgley for that Purpoſe ; that after the Expi- 
ration of that Year his Couſin Arne Edgley ſhould continue to 
live at his Houſe at Clapham, and that her Son Hewer Lac 
ſhould cohabit with her there, in the ſame Manner as he the 

did with the Teſtator; that the ſaid Anne Edgley ſhould be at 
all the Charge of Houſe-keeping, Servants Wages and Coach- 
Horſes to the Number that he maintained; and to enable her 


ſo to do, he directed that 1200. per Annum ſhould be paid to 


her by quarterly Payments for her Life; and that in Caſe her 
Son Hewer Edgley ſhould marry, and his Mother the ſaid Anne 
Edgley ſhould think fit to live from him, and to quit the 
Houſe and Furniture, then ſhe to have 250/. per Annum for 
Life; and he deviſed all his Freehold Eſtate, and alſo the Re- 
ſidue of his Perſonal Eſtate to Truſtees, their Heirs, Executors 
and Adminiſtrators, in Truſt to convey all his Freehold Eſtate 
to the ſaid Hewer Edgley for Life, without Waſte, Remainder 
to Truſtees during his Life, to preſerve contingent Remainders, 

| Remainder 
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Heuer Edgley a 
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Remainder to his fuſt, Ge, Son in- Tail Male, Remainder tio 


his Danghiters in, Tail: General as Tenants in Common, — 
Power: to, the: ſaid Hewer Eadgl to make a Jointute of any 


Part not- exceeding half: the Fremiſſes: And if: Hewer, B RjẽEt 


ſhould: die without: Iſſue, then he deviſed that the Premiſſes 


ſhould be ſettled in Fourths, (via.) one Fourth to his Couſim 
Fam Blackbegnrin. Eee,. way oa — Hedge . 


in Fee, a 
ley, youn — 

in Caſe; all or any of the. ſaid = — a ſhould 
be dead at the. Tine, when by. Virtue of the. ſaid Settlement 
his Eſtate was to devalve.upon them, then the fourth Part, to 
which. the Perſon. ſo, dead ſhould. have been intitled to, if liv- 


ing, ſhould. be conveyed tc. the reſpective Heirs, of the Perſon 


ſo dead ; and the Reſidue of his, Perſonal Eſtate (ub: | 


ject to the aforementioned Legacies) to be laid out in 


and ſettled; in the ſame Manner as he had before deviſed his 


Real Eſtate, and made his Truſtees Executors, and died. 


The T ran _ 3 in Fee of ſome little Land by him 
always irnplo r the producing Hay and Corn which was 
conſtantly ſpent in the Houſe, and 8 pot 1 
the Coach-Horſes which the Teſtator kept. 

The Kinſman, Heuer Edgley married = Dovghter of 
Simon Stuart, and he and his Wife were not incl 
with the Mother Mrs. Anne Eagley at 4 4 
inted a Jointure to his Wife, exceeding a 
Moiety of the Premiſſes, and Suſanna Edglecy, one of the four 
Deviſees in Remainder, died without Iflue unmarried. 

Samuel Edgley the Father of Hewer, prepared a Bond for 
Hewer Edgley to ſign for the Payment of 120 J. per Annum to 
the Father for Life, which the Son for ſome Time declined to 
mo ſaying i was more reaſonable that the Father ſhould 

Honour : Upon which the Father left the 
ary with him, declaring if * not fign it, t, be might 
let it alone. . —— Heuer Edgley Son, in the 
Abſence of the Father, juſt before he went to travel, did ſign 
it, and directed that it ſhould be delivered ta his Father. 

In this Caſe the following Points were debated, and reſolved 
by the Lord Chancellor. | 

Firſt, It was objected, that though the Houſe at Clapham 
paſſed to the Mother for her Life if ſhe would live there, yet 
only the Houſe and Curtelage would paſs, and not the Land 
— for the producin Thy and Corn, &c, and the rather, 

e all his Lands — Freehold Eſtate were deviſed elſe⸗ 
where, to Truſtees for the Couſin Hewer Edgley for Life, Ge. 

Sed per Cur' By the fame Reaſon it t be objected that 
the Houſe at Clapham is deviſed away, which however is not 

I pretended, 


5 
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By a Deviſe 
of an Houſe 
cum pertinen- 
tiis, only the 
Garden and 
Orchard will 
Ftp it; 
by a De- 
| — of an 
Houſe with 
the Land ap- 
pertaining 
thereto, the 
Land uſually 
occupied 
therewith 
will paſs, 
One deviſed 
that his Cou- 
ſin A. ſhould 
continue to 


by the Grant or Deviſe of an 

Houſe — the enances, only the Garden *and Orchard 

_ with the Houſe ;/ but res va of — — with 
nds taining, will paſs the — 

Now the Intention of the Teſtator was, . — 

Death, during the Life of his Kinſwoman Anne Eagley, ev 

Thing ſhould be carried on and tranſacted as it was in his Life- 


It is true; that 


— ; 


Time, and this to ſuch a Nicety, as that the ſame Number 


of Servants and even of Coach-Horſes was to be imployed, 
the fame Hoſpitality 
ing the Lands ; which could not be, unleſs the Lands were to 
continue as before to be enjoyed with the Houſe ; wherefore 
as it ſeems to have been his Intention not to part them, let 
thoſe Lands which were , before conſtantly enjoyed with the 
Houſe, and the Profits whereof were applied to the 1 EA 
nance of the Houſe, continue to be ſo enjoyed. 


live at his Houſs, and be at the Charge of keeping the Houſe, and the Servants, 5 Wea 


Horſes which the Teſtator imployed in plowing 
thereon in the pad I here the Land 


One deviſes 
an Houſe, 
and directs 
by Will that 
an Annuity 
of 12000. 
Annum 
paid to his 
Couſin, and 
that ſhe ſhall 
maintain her 
Son there; 
the Son - 
chuſes to 
ſrom her; 


ill the Cou- 


ſin ſhall have 


the 1200. 
per Annum 
in the ſame 


Manner as 


if the Son 
hail died. 


the Ground, and ſpend the Corn ariſing, 
enjoyed with the Houle ſhall paſs to the Coulin A 


Secondly, 1 was infiſted that it appeared plainly Hewer Edg- 
ley and x4 Wife and F oy were * 2 Liberty of 
habiting with, and being dieted by his Mother at this Houſe 
at Clap ; Poke and therefore if he ſhould waive that, or elect 
to live 2 his Mother, this would exempt her from any Ne- 
ceflity of expending ſo much, and conſequently there ought to 
be a proportionable Abatement out of the 1200 J. per 5 
which was allotted to be paid to her for Houſe-keeping. 

Cur : admit Hewer Edgley might live at the Houſe at 
Claphain with his Mother as formerly he did with the Teſtator; 
but if he would live there with a greater Number of Servants; 
or Horſes than were there in the Teſtator's Life-Time, it 
ſeems to me that his Mother is — bound to maintain them. 
She is only to maintain him in the ſame Plight and Manner as 
the Teſtator did; neither ought there to be any Abatement of 


44 


the 1200/. per Annum, 


more than there ought to have been for the Years that the fad 
Hewer Eadgley travelled _ was n Sea after the Teſtator s 
Death; and as though there ſhould be no Abate- 


ment of the 1 why jt; 9 by the ſame Reaſon there ſhall be 
no Abatement in ReſpeC of the volunta Abſence of the ſaid. 
Hewer Edgley ; for de 1 Teſtator 3 that in all Events, 
during the Life of his Couſin Aune Edgley, there ſhould be the 
fame Hoſpitality as in his Life-Time, only in Caſe Aune Edg- 
ley ſhould. leave the Houſe (which was left intirely to her 
Election) then indeed ſhe was to have but 250/. per Annum,' 


obſerved, the ſame Horſes uſed in plow- 


604 


Reaſon of the Son's Abſence, any \ 


inſtead of the 1200 J. per Annum ; but this latter Sum was to 


be paid her 0 exactly, (viz.) quarterly during her Stay there; 
and Care is taken, that even the Repairs of the e ee 
pad. 0 out of the other Part of his Eſtate, 2 ond 
Thir dy, 


be 


on 


. | | | | 
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2 | Objetted; chit-thb Jointare tnade-by EDwer Bu A 
ife, exceeded a Moiety of the Premiſſes and conſe- 2 3 
wach having gone beyond the Power, was void. Na 
Here neither is nor can be 88 een A Settles.) 

tbe Som Sinn — Bate — rm 
vey to him, and until he has an Eſtate he can : 2 
bog Wherefore I can take no. Notice of this Appoint- witha Power 
ment; nor can it properly come in Queſtion at this Time, not to make a 
being to take Effect till after the Husband's Death, and pers 2 Jointurs of 
haps never will, as he may ſurvive his Wife. 


ment makes a Jointure of what exceeds a * 
ring the HN for jt qpy nor take 


* Fourth Obje&ted, that Hewer Edg by Virtue of the 
Words 4 3 ] ſhould have an 
Eſtate-Tail in the Premiſſe then it would be in his 
Power to bar the Remainder by a Recovery ; and this was the 


rather an Eſtate-Tail in him, for that otherwiſe the Daughters 
of his Son could never take, which would be againſt the Te- 
ſtator's Intention, 

To which it was anſwered, that here was an expreſs Eſtate 
for Life limited to Hewer Edgley, and the Words [if he ſhould. 
die without * rn Gong only Words of — would 
not m an expreſs Eſtate for Life, according to 

li 


42 
— 
man. 


Bat hand Pes Popham ante 54. 
But the Court exploded the Notion, that Words of Imp 
cation ſhould not turn an expreſs Eſtate for Life into an Eſtate- 
Tail, and faid, That if I deviſe an Eſtate to A. for Life, and 
after his Death without Iſſue, then to B. this will give an di 

Eſtate-Tail to A. according to Sunday's Caſe, 9 Ch. 127. b.* 
But here being a Limigetion upon Hewer Edgley's 3 his 
Sons, and after to his Daughters, the following W ords [i 
Hewer Edgley ſhould die wilbout fu) muſt be intended, 
he ſhould die without (a) ſuch And as to what had 27 
been urged, Tay og "theſe Words were to crea Eſtate- r 
606 Tal in . 27 wo _—_ hot take; it curnttnoad 
2 e eſtar — ley's Sons Eſtate- Tailz 
ould take, for he . at en Heer but where 
Be, ers ho without Iſſue Male; his Name and Family 5:20 4 

would be determined, for which Reaſon he might limit it over for Life, 

to the Daughters of Hewer Edgley himſelf ; beſides, the Son mainder % 


191 
1 
Fs 


55 
2 


5 


2 8 
2 HAR 211 


of Hewer would be Tenant in Tail, and when of Ag 2 
might, by the Intail, give the Premiſſes to * ITS ag 
Daughters, his firſt, (Fe, 
Son in Tail 
Male, err. and if I. dies without Iſſue, then, c. This will not give an Eftate-Tail to . 
but the Words [without Iſſue] muſt be intended without ſuch Iſſue. (a) Vide the 


Caſe of Humberſton verſus Humberfton ante 332. 


* 8d A e aphies 08: for Life gi- 
* Deviſee, 
Fiſthly, 


. : R 
5 o 
oe” * n * «x * 
nnn. 
„ ——— — — — + 
\ os er aria fo n — ——— — rens: 
8 4 ä — ——— 
5 \ * 9 "4 
* \ 74 / i * T 1 L 
p - * 1 . c .- «+ % * 
— — —— = 


- 
—— 
— We s cy 9 ho 


One deviſes Niſthiy, Objected, that on the Death of ' Suſornz Edgley. the 
1 9 — .of the Premiſſes in Remainder, in Caſe 
Truſtees and Hewer Edgleyiſhould die-withoat Iſſueg her fourth Part was 
1 not to deſcend to her elder Brother and Heir at Law -Hewer, 
in Truſt to but to be ſuhect to an extcutbry Deviſe to ſueh Perſon as would 
wehe, be. Heir at che Death of Hewer: Edgley without ſuch Iſſue as 


co 
remit” aforeſaid; aud not do veſt in the mean Time. | 
Liſs, oe . v an; | 
mainder tw his firſt, He. Son in Tail: Male ſiccefively,. Remainder” to his four 
to each one Fourth in Fee; and in Caſe. any of his four e die without Iſſue; the 
Truſtesr to convey ſuch fourth Part in Fee, to the reſpectivs Heitz of the Perſon ſo dying v 
28 che Daughters dies without Iſſue, her Fourth in Equity belongs to ber Brother, as, 
(ur : This Remainder in Fee of a fourth Part does veſt in 
Hewer Edgley as Heir of his deceaſed Siſter Suſanna; for the: 
yn eviſe of the fourth Part to her in Fee, the Words 
directing a Conveyance to be made im Caſe of her Death- to her 
Heir, are no more than what would —— otherwiſe nod 
& expriſſio eo” qum tabitè inſumt nibil operatur. © 
Pag , Wache is — the Houle at Clapham to 
be fold, while Mrs. Anne Edgley ſtays there; for it being faid 
the Will, that if ſhe thinks fit on the Marriage of ' Hewer 
Are to quit the Houſe and Goods, this ſhews that until them 
| ſhe was to enjoy them. But the Words are not ſtrong! enough 
to carry the Goods as Heit-Looms with the Houſe after Mrs; 607 
Anne Edgley ſhould quit it or die; then they ſtall be ſubjeft 
to the Truſts of the Will. "4-800 
A Son in - Seventhly, As to the Son's Bond to pay the 1201. per Amun 
plentiful tio his Father; the Words faid by the Father [that if the Sori 
Circumſtan- would not ſign it he might let it alone] mi 
Falter a ſuch a Manner as to amount to a Threatni 
Bond to pay ſign to intimidate the Son z but it might 
21 and the Son having ſaid that this ought to 
nr Li: ir nour, the Father ſeems to have acqui i 
and without his Father, and in his Abſence executed the Bond, and direcb- 
Coertion, ed it to be delivered to his Father; fo that for 
good, Ware, was his free Act, and what he thought himſelf 
or Circum- Hour to do; and therefore, without any Pr 
Rances will ſhould not be ſet aſide in Equity. 5 
not be con- | | . 
ſtrued a Coertion. : | 


ho! 


— — 2 


| oi — ——o ** 
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2 verſus Read. c. 176, 


Liv 

of 

her : 

the « per 

100 J. in the Grandchild's Name, hong 
2004 „ Ir. 3 the Income and keeps 


3 the Truſt RY was an t to 
think, that had E the Grandmother 
would not have 
reer prevailed with the Father to 
8 was the Chance of the Grandmother's giving 

8 to the Grandchild, or at leaſt not Arn 

hien 3 and probably, if the Grandmother had not given it I} 
from him, this would have been taken as a conditional Gift | | 
to the Grandchild after the Grandmother's Death ; and that | 
the Caſe might have been different, if the Grandmother, or | 
Parent had made ſuch a Purchaſe in a Grandchild's or Child's 
Name, and taken the Profits during the Infancy (6) onl of (4) Videw- 
the Child, for that wauld have been hs ruſt te 
for the Parent. Secus if the Parent had taken the Profits after plugh, 111. 
the Chit» coming of Agp, and wins. FORE 

t. 

* moreover obſerved that (c) Lord Nottingham (c) Lord 
took a Diſtinction where a Parent made a Purchaſe in the ©79 verſus 
Name of a Child already advanced, and thereby as it were Hi : 


e For that would have been a T for the Fa- 2. & de the 
if { Caſe of El- | 
liot verſus 


DN ill 1719. 


— 


of one for whom he ther an obligation of Duty and 
mma to prone | 


-3 5 * 


Cate „ Burnet verſus Theobald. Fo 609 
Lord Chan- | 
N | TI F bern Decree grate Cady either Side enters „tet, 


— — IJweV this ſtopt che Signing and Inrolling for Da 
Caveat 5 being a Lunar Month; but a Decres being ſigned and inrolled 


entred to after the twenty-eight. Days, from the Caveat were 
2 — and within u Days after the Decree was — ted 
« fo he inrolled, of the Inrolment being re- 
lng, is _ ferred to the Maſter Mr. fort he certified the to 
Signing 28 be, that where a * is — the —— entring it has 
wr not twenty-eight \ Bae Lord 


Pronouncing Ghancellor xg Aer this EW, — Ba there * ng 


the Decree, Rule or Order of Court for that Purpoſe. 
but 28 Days 


from the preſentin Ye to Lord Chancellor to be inrolled, and Notice givenby L l. 
| lor's Secretary to Clerk of the aber Bide. ME BOL 


JT 
on the other Side — the End of ſuch © 
Caveat was to give the Party a reaſonable: Time to contider of 
the Decree, whether he ſhould fubmit to it, or rehear the 
Cauſe, which end would net be anfwered, unleſs the Party 
had a reaſonable Time after the Decree was drawn up and 
fled ; and the Allowance of the twenty-eight Days after the 
— of the Caveat; was immaterial, ſince theſe are com- 
monly ent after the Hearing the Cauſe, and before dhe De 
alte the Moſt wru ol the ight 10 
A after © twenty- e 
the Caveat, ſhould commence — er nts. wh the 
Lord Chancellor's Secretary gave Notice to the Clerk of the 
other Side, of the Decree being 2 
bow armenia ck fr by the Court to be ſtrange'; E 
ourn' 
But afterwards this Matter being mentioned again, and 4 610 
Certificate of much the greater Number of Clerks in the Of- 
 fice being produced, ſhewing the conſtant Courſe and Practice 
of the Ofhce to be, that the twenty-eight Days .ſhould be ac- 
counted from the Tims of tho Decree's being proſented to the 
Great Seal to be ſigned in Order to it's Inrolment, and Notice. 
thereof given by the Secretary to the Clerk of the other Side : 
_—_ gamer faid this ſeemed to him to be the conſtant 
Practice, and the Maſter's being ſo, his Lor would 
not over-rule 22 mar hr the 


tt Cake ED ROTO Practice in 
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4 


— a A 


| B * En . 


** 


A. Na e bet be. Ba. — ts 
be HEN CBE moon, Ba a Bankrupt, B. Bond before 


| May-Day takes out a Commiſſion of uptcy 2 gin Day of Pay- 
him, m_— e Commiſſioners having ſummoned his Wife, w ould ment car gig 
have examined her rang He Time and Manner K 4. 8 Commiſſion 

a Bankrupt, but ſhe refuſing to make any ſuch Dif: of Bank- 

cov , committed her, And fore of 4's Creditors who ruptey, nor 
2 75 under the Commiſſion, and paid their Contribution sein, 
1 * A. for the Debt for which they ſought to behadup- 

2 Commiſſion; and upon the Petition of A. and on ſuch 


G 7 4 ä 


i e by Lord Chancelker, Firſt, That if a Credi - 
tor by Bond before the Day of Pa bes out a Commifſ. 
— ey againſt the Obligor in the Bond, it is ir- 
egular, and ch an Tg rs for © which the Commiſſion 
4 t to be ſuperſeded though it be Debitum in præſenti 
(a yet as it cannot be ſo much as put in Suit, or an Aion 
F of 
out on ſuch a Bond, whereby all the Real 


and Persone! Eſtate of the Bankrupt is (as it were) ſeiſed in 
Execution, 


on That the wir of the Bankrupt cannot be exumin- Bin 


ed her Huſband touchin ng his Bankruptcy, She b 22 
Common Law cannot be a Witneſs (6) for or 111 


Corman Lore kar be Vide OS, nd —— 
rizes the Commiſſioners to examine the Wife touchin any prove 
% Concealments of the Goods, Effects or Eſtate of the Bank- ape, 


Wyn yet neither does that, or the (c) late Statute of the 22 
ons extend to Examining the Bankrupt's Wife touch: ing diſcover- 
ing his Bankruptcy, or whether he had committed any Act of ing her Haf- 


Bankruptcy, and ow or when he became a Bankrupt. ccc. 


And the Court faid, that until the late Statute abovemen- Bankrupt 
tioned con Bankrupts, the Commiſſioners could — 8 
examine the rupt himſelf 2 Bankruptcy, and dt. 5: k. 


that jn e ns 9s OA them to examine — fig 


the Bankrupt's Wife againſt her H And though the touching his 
Warrant of Commitment of the Wife was produced, by which 9%" Bank- 


ruptey. 


If one of the Reaſons for the Commitment be illegal, and the to continue in 
till the Thing ſo illegally RTE ——— is naught. s 


(s) Vide autem the Statute of 7 Geo, 1. cap. 31. & 5 Geo, 2. and how theſe 
tutes have altered the Law in that Point. (5) 1 Inſt. 6. b. 2 Vern. 79. 
410 1. cap. 24. 


it 


Ex — en 


band's Ef- 


— — _—  — 
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—̃ had: eiqpaitings woot 
for refufing to diſcover the Goods and Effet: of the = 

as to diſcover the Time and Manner of his Bankru 
by Lord Chancellor, one of the Reaſons for — 
Vie, being for not diſcovering how and when her Tuben 
a Bankrupt, and ſhe being to continue in Priſon till ſhe 


ſhould make this Diſcovery, the Commitment is illegal, and |, 


ſhe ought to be diſcharged ; and accordingly i it was ordered ſhe 
| ſhould be diſcharged, 

Creditors of Thirdly, It was reſolved that ſuch of the Bankrupt $ Credi- 
2 tors, a carhe in under the Commiſion by which all the Bank- 
"to tt. tupt's Eſtate both Real and Perſonal (by Means whereof he 
| Commiſſion, ſhould pay his Debts) was ſeiſed, ſhould not be allowed to 
hall not im- impriſon the Bankrupt for not paying thoſe Debts. Where- 
—.— — fore the Court ſaid would order the Bankrupt to be diſ- 


oY ying 


ebt. had come into the Commiſſion 9 =} tcy, and had ſ 
Relief thereby. And though it was objected | by Mr. Mead, 
that the Bankrupt ought not to be diſcharged until he had per- 
fected his Examination, 


The Court held the Contrary ; for it did not appear that 
the Bankrup t was in Contempt or had refuſed to be examined; 
if he had, yet when the Commiſſion of Bankruptcy was irre- 


y ſuc out, there ought not to be any Proceedings upon it 
* way of examining the Bankrupt, or otherwiſe, 81 


Caſe 179. Grantham & aÞ Commiſſioners and Ti ruler 
of the forfeited Eſtates verſus Alexander 
Gordon. (In Domo Procerum.) | 


Attainder of Y-an A of Nenn mel is the fel: Tere of King 


| George, for the Attainder of Earl Mariſchalda/, it was 
n enacted (int af) © That if Major General Thomas ' Gordon, 
Laird of *© Laird of Auchintoule, ſhould not render himſelf before ſuch 
Auchintoule, © a Day, he ſhould be attainted of High Treaſon. 


extend to attaint the Party, if his Name be Abxander, though the reſt of the Deſcriptions 
agree. 


Major General Gordon's Chriſtian Name was | Hal 
* Thomas, and he did not render himſelf within the 

ime. 

The Commiſſioners of the forfeited Eſtates in Scotland, ad- 
judged that the Reſpondent Alexander Gordon was not attainted ; 
whereupon the Commiſſioners for forfeited Eſtates in England 
appeal bs the Houſe of Lords, S 


charged out of Cuſtody, as to any Action brought by thoſe who. 


G12 
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— —— — nennnn— 


It was infiſted for the Forfeiture, that here was a full Des 
ſcription without a Chriſtian Name (viz.) Major General 
Gordon, Laird of Auchintoule, which was a ſufficient Certain- 


* 


ty; for every one muſt know who was meant by it; and if 
the Deſcription without the Chriſtian Name was ſufficient, 
then utile per inutile non vitiatur. | 
That as in 1 Bft. 3. a. a Grant made to John Earl of Pem- 
broke, when his Name is Villiam, or to Jobn Biſhop of Rocheſter, 
when his Name is Wilkam, is good, becauſe there can be but 
one of that Dignity, but one Earl of Pembroke, and but one 
Biſhop of Rocheſter, (wherefore the Addition of a falſe Chriſti- 
an Name would not hurt it;) fo in the Principal Caſe there 
being but one Major General Gordon, Laird of Auchintoule, 
this Deſcription could anſwer no Perſon whatſoever but the 
Reſpondent, | 5 | 
His that et wit Ahe Ce Sb 0) hip 
Courſe of Parliament; and therefore that might be good by 
way of Impeachment, which would not be fo in a 8 
by Indictment, for which Purpoſe Dr. (a) SacheverePs Caſe þ 
was Cited, | | 
For the Reſpondent it was argued, that there ought 
legal Certainty not only in Indictments for Capital, but for all 
Criminal Offences, and much more would the Law require 
Certainty in the Caſe of an Indictment for an Offence, where- 
by a Man's Blood was to be corrupted, his Eſtate forfeited, and 
his Life taken away in the moſt formidable Manner. 
That though it might be true (which however was not ad- 
mitted) that an Attainder would be good by the Deſcription of 
Major General Gordon, Laird of fuchintoule, and that there 
might be ſuch a Man ; yet adding a Wrong Chriſtian Name 
was much worſe than if there had no Chriſtian Name at 
all; for there might be ſuch a Man as Major General Gordon, 
Laird of Auchintoale, and yet no ſuch Man as Major General 
Thomas Gordon, Laird of Auchintoule. c 3 
That the Caſe cited from 1 It. 3 a. might be allowed to 
be Law, and yet that no ways like the Caſe now under De- 
bate ; becauſe in a Grant the Law takes it as ſtrongly as may 
be againſt the Grantor, ut Res magis valeat, it being preſumed 
that ſome valuable Conſideration was given for the Grant, and 
it would be very hard, that the' Purchaſer, by Reaſon of a 
Miſtake of his Name, ſhould. loſe his Purchaſe ; wherefore it 
is ſufficient to make the Grant good, if it can appear who was 
intended to take, becauſe the Grant of the Party founded up- 
on the Contract of the Party, ſhall take Effect according to 
his Intent, and Purchaſes may be good without either Chriſti- 
= "ce Grate; "the it Boo AF yo Son of J. F. 
(1 Hy ubi ſupra ;) but in Caſe of an Indi t the Con- 
ction is not to be according to the Intent of the India- 
ment, but muſt be ſtrictly certain; and if an Indictment is 


5L | to 


10 be « © 9% 
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not be good. | nd 

That the Names of Alexander and Thomas were two as 
different Names as well could be, and therefore. it was im- 
poſſible that Alexander Gordon could be intended to be Fho- 


mas Gordon, 


. * p 


That ſuppoſing, Major General - Alexander: Gordon were at- 
tainted by his right Name, and afterwards pardoned by the 
Wrong Name 9 Thomas Gordon, this Pardon would not be 
, becauſe it could not be intended a Pardon of the ſame 
erſon that was attainted. And it would be very hard that 
ſuch an Attainder as was in the principal Caſe, ſhould;notwith- 
ſtanding the Miſtake of the Name, be good to tale away a 


Man's Life, and yet that a Pardon, by Reaſon of the ſame 


Miſtake of the Name, ſhould not be good to ſave the Man's 


Life; [which Reaſon had great Weight with the Lords.] 


(a) Ante 
194. in the 
Caſe of 
Mitchellver- 
ſus Reynolds. 


That if this Attainder of Alexander by the Name of 
were to be good, an innocent Man might be executed inſtead 
of the Guilty; and it would be ſufficient to ſay that Alexander 
was the Man intended, though Thomas was the Man attainted; 
But as Incertainty was the Mother of Confuſion, ſo it was the 
Happineſs and Excellency of our Law to delight (a) in, and 
eſpecially in criminal Proſecutions to require Certainty. | 


That if Alexander Gordon were outlawed by the Name of 
Thomas Gordon, the Law in that Caſe would allow him no 
Redreſs by Writ of Error, becauſe he would not be hurt, nor 
any ways concerned in the Outlawry of one who was ſup 
to be another Perſon : And yet where the Law faid the Per- 616 
ſon was not hurt or any was concerned, the Attempt now was 
to hang that Man, and to take away all his Eftate. | 

That the Objection was the ſtronger in the principal Caſe, 
for that the not rendering himſelf (by the Time preſcribed 
the Act) made the Trezſon; and here Alexander might w 
think himſelf not the Perſon intended and required to ſurrender; 
when the Act required Thomas to ſurrender ; conſequently it 
would be hard, that his not doing of that which he had at 
leaſt very probable Reaſon to think not incumbent upon him 
to do, ſheald render him guilty of the higheſt Crime known 
in our Law, High Treaſon. _ 

And as to what was faid, that this being an Attainder 1 
Parliament differed from an Outlawry, and that the ( 
of Parliament made it good: It was anſwered that Impeach- 
ments in Parliament differed from Indictments, and might be 
juſtified by the Law and Courſe of Parliament; but that there 
was no other Method of conſtruing an Act of Parliament (as 
this was) but according to the Rules of Law. 1 

; y 7 
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Laſtly, that if the Reſpondent Alexander Gordon thus in- 


tended (as it was faid) to Be attanted by the Name of Thomas, 


had been brought to the King's Bench Bar, that Court would 


not, nor could have awarded Execution againſt Alexander Gor- 
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don on the Attainder of Thomas, but on Alexander's ſnewing 
this to che Court, they muſt have diſcharged un. 

Upon- ich the Cbunſel being withdrawn, the Lords ad- 
journed the Debate till the next Day, in Order to have the 
Opinion of all the Judges of England, when the Lord Chief 
Juſtice Pratt delivered the Opinion of them all, That this 
e Attainder of Major General Thomas Gordon, Laird of Au- 
ce chintoule, did not attaint the Reſpondent, whoſe Name 
« was Alexander; and that if Alexander Gordon upon ſuch 
e an Attainder had been brought to the King's Bench Bar, 
e and had made this Matter a , that Court could not have 
e awarded Execution — Kin.” Upon which the De- 
cree of the Commiſſioners for forfeited Eſtates in Scotland 


Memorandum, In this Caſe it was admitted by the Coun- In Scotland 
{l-0n the other Side, that by the late Statute for the Union the Trials 
of the two Kingdoms of England and Scotland, Treaſons IFroſecu- 
and Proſecutions for Treaſons are the ſame in Scotland as Treaſon are 
wy Counſel for the Reſpondent, and Mr. Bootle for — 
I was of | dent, « Bootle for in 
the Appellants, and alſo a Scotch Lawyer on each Side. er 


»The like Determination was made by the Lords in the December follow- 


in the Caſe of Grantham & a verſus on, Who was pretended 
„„ mary Dams whereas his Chriſtian 
Name was Patrick. . | F 
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Caſe 180. Y/;ſcounteſs Montacute verſus Her Huſs . 


erParker RE Sir George Maxwell. 
Preceden . | | „ 5 
” 8 HE Plaintiff brought a Bill againſt the Defendant het 


| Huſband, ſetting forth that the Defendant before her In- 
An Agree- termarriage with him did promiſe that ſhe thould enjoy all 
1 her own Eſtate to her * Uſe, that he had agreed to ex- 
band before Ecute Writings to that e, and had inſtructed Counſel 
the Mar- to draw ſuch Writings, and that when they wete to be mar- 
riage, with- ried, the Writings not being perfected, the Defendant deſired 
| —— this might not delay. the Match, in Regard his Friends being 
Statute of there it might ſhame him: But engaged that upon his Ho- 
Frauds, nour ſhe ſhould have the ſame Advantage of the Agreement, as 
if it were in Writing drawn in Form by Counſel and exe- 
cuted ; upon which the Marriage took Effect, and afterwards 
the Plaintiff wrote a Letter to the Defendant her Huſband, 
tting him in Mind of his Promiſe, to which the Defendant 
Fe Huſband wrote her an Anſwer under his Hand, expteſ- 
ſing that he was always willing ſhe ſhould enjoy her own 

Fortune as if Sole, and that it ſhould be at her mand, 
To this Bill the Defendant pleaded the Statute of Frauds 
(a) 29 Car, and Perjuries (a), by which © all ' Promiſes in Confideration 
2. cap. 3. of Marriage, unleſs ſigned in Writing by the Party, are 
22 made void; and averred that he never ſigned any Promiſe or 
Agreement before Marriage for her enjoying any Part of her 
Eſtate ſeparately, which he pleaded in Bar of any Relief or 
Diſcovery. 5 
It was urged againſt the Plea, that this Promiſe was on the 
Plaintiff's Side executed by her Intermarriage ; and therefore 
like the ſeveral Caſes in which Equity did relieve, and com- 
pel a mutual Execution; that the Letter written by the De- 
fendant, though after Marriage, was an Evidence under his 
Hand of the Agreement before the Marriage, and fo took 
it out of the Statute, On 


18 


Bagh ˖ may Ire eng 
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On the other Side it was faid, that the expreſs Words of 


the Statute made all ſuch Promiſes in Conſideration of Mar- 
ria 


ge void, unleſs they were in Writing ſigned by the Parties; 
and that there was the Reaſon for it, A a no Caſe 
could there be ſuppoſc 


Promiſes uſed, as in Addreſſes in 


ration of Marriage void; therefore to ſay that 


was quite the Statute; which — 
P * 


the Words of the Statute: As if one —— 

in Writing ſhould be propoſed and drawn, and another fraudu 
lently and ſecretly brought in and executed in Lieu of the former, 
. but 
where is no F only a upon the Honour, Word 
te Sac king thoſe Pro- 


EY — 2 


6 ſh be at the Plaintiffs Command or at her Service; 

indeed had it recited or mentioned the former 

promiſed the Performance thereof, it had been material. 

as this Caſe is circumſtanced, allow the Plea. | 
Alſo this Plea being in Bar of a Diſcovery as to all Mat- 

ters, which if diſcovered and admitted might be barred by the 

Statute, > fat | may Who Ctatuts be . 
cover y. f , : 


* ww Chaſe. 


"HE Plaintif being « Bankrupt, endeavoured to 
with the Conſent 2 — 
tors in Number and Value, upon the late Statute; the 
fendant a Creditor p ed his Petition to the Lord 
upon 


Chan- 
cellor againſt the which 
the 


tficate, upon which the yes him a Bond for t of his whole Debt in 
| Bankrupt gi Paymen e 


of withdrawing his Petition; Equity will not relieve againſt this 


— 


De Term. Puſchæ, "1% 20. 


(a)5 Geo. 2. 


It is hard en to bar Creditors of the full Remedy which 


dant, who has the Law of his Side, in a worſe Condition 


of 


rupt became ſo by his own extravagant Way of living or 


— — 


the Bankrupt, in *Confideration of the Defendant's with- 
drawing his Petition, gave him à Bond for his whole Debt. 
Afterwards tie Bankrupt's' Certificate was allowed, and the 
Defendant" putting the Bond iu Suit-againſt the Bankrupt, 621 


he pleaded the Act of Parliament, and that the Bond was 


Obtained in order to procure his Diſtharge; and on a Ver- 


diet for the Plaintiff, ' the Bankrupt” brings this Bill, inſiſting 
and wihin the Reafon of that Clauſe in the (a) Statute Which 
makes Bonds void for conſenting to the Bankrupt's Diſcharge; 
arid it was repreſented as an unconſcionable Thing for one Cre- 
ditbr to deſire more than his Share of the Bankrupt's E 
With the feſt, 'and chat on the other Hand the Babes 
ought to be favouted; who had given up all to his Cre- 
Cur”: Here is an honeſt Creditor, and the Bankrupt if he 
ys Him all, till pays but what in Conſcience "he. ought. 
that comes into Equity ts avoid the Payment of a. juſt 
Debt; ought do come with a very clear Cäſe if he hopes to 
ſuececd. The Defendant could not be ſaid to do amiſs in pe- 
fieate; neither en it now to me What Succeſs that 
Petition wyoud have been attended with ; it may be he had juſt 
Cauſe to petition; and the Bankrupt no Right to have the Pe- 
tition diſallowed; and the Plaintiff, if he had a fair Defence, 
ought to have made Ule of it againſt the Petition, but in 
Caſe of treating with the Defendant to withdraw it, the o- 
ou might inſiſt upon reaſonable Terms to have his juſt 
bt. gs 
"Suppoſe the preſent Bill were to be diſmiſt, the Conſe- 
quence would only be that the Plaintiff muſt pay what he 
juſtly owes ; but were he to be relieved, the Defendafit would 
thereby be put into a worſe Condition than any of the other 
Creditors ; for the Binkrupr's Eſtate being diſtributed; he can- 
not now have his Propeftiori thereof,” fo that he muſt loſe 
his whole Debt; and it is the Plaintiff's Fault to come ſo 62 
late; which makes the Caſe till the ſtronger againſt him; 
nor does the Law any Diſtinction whether the Bank- 


. 


Misfortunes ; and therefore he is the leſs to be favoured. 


the Law gives for the Recovery of Debts; indeed where the 
Words of the Statute are plain they muſt be ſubmitted to, 
but then the Bankrupt ought in all ſuch Caſes to bring him- 
ſelf within it. And it would not be fair to. put the Defen- 


than any of the other Creditors whoſe Debts are extinguiſh- 
ed by the Statute; therefore diſmiſs the Bill with Coſts. F 
* Edwar 
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karg Toebs⸗ ele lt Sow of > 2 
Str Jobn Trevor, late Ma- = 51 
Fer the Rolls, & al, 15 iy 

ed 8 1 5 the Second Sm, 
IR Yohn 5 — ins Maſter of the Roll ding filed in 
Fee of the Capital Meſſusge called B and di- 2 
verſe Lands in the ties of Denbigh arid on his 


with Jane Puleſton, by Articles dated the 23d of on 
Offober 1669, 2 the then intended Marriage, 
did for himſelf and his Heirs covenant with the "Truſtets 
therein named, before the End of two Years,” to ſettle and 
aſſure upon the ſaid Truſtees, as they the faid Truſtees ſhould 
direct and 4 point, all the Fremiſſes to the ſeveral Uſes in the 
Articles ex ae all eee b. and Conveyance, 


as ſhould be limited and agreed upon by Sir ths Treo nnd 
the faid Truſtees, and to No. othee Uk, To he U 


of him the {aid Sir John Trevor for Life without Waſte, Re- 
mainder to the Uſe of Fane his intended Wife for her I 
Remainder to the Uſe of the Heirs Male of him on her 


Body to be Heirs Male of ſuch Heirs 
Mal awfully King, Remainder iz wn Right Hen, * 


Settlement. 


Jobn Trevor by the ke n coveted! with the 
I. that the Premiſſes ſhould remain after his. Deceaſe to 
faid Fane his intended Wife for her Life, from all 

I * ©. ak and in Caſe the Uſes therein were not there- 
ale well and truly. raiſed, according to the true Intent and 
Meaning of the Articles, that then dhe and his Heirs, ſhould 
ſtand and be ſeiſed of the es, until Time as a far- 


ther Aflurance ſhould be thereof made to the Uſes of the 


Aid Articles. 


The Marriage took Effect, and Sir John had Iſſue ane, 
the Plaintiff er Trevor, and . 25 Jar 5 


thur, Tudor, Anne afterwards * Middleton an 2 


Trevor. 


No Settlement was made purſuant to the Articles, nor any 
the Plaintiff Pdward incurred 


his Father's Diſpleaſure, —— without his Conſent married 
a Woman of no Fortune. 8 


Caſe 182. 
Lord Chan- 
cellor Parker 


2 
I oxy 


REEL 


© — ng 
Lands on 
himſelf for 
Life, Re- 
mainder to 
= Heirs of 


his i * 
Wife, with 
a Covenant 
to make this 
Settlement 
within two 
Years, or in 
Default 
thereof to 
ſtand ſciſed 


— ee yet Equiey vid tur it into a 


De Term. eee . 


* Ac 14 


Sir 70 Trevor and his Wife Nane levied. a Fine of the 
Premiſſes, declaring the Uſes thereof to himſelf and his Wife 


for their Lives, Remainder. to the ſecond Son the Defendant 


(a) May 20, 


2 Treuor in Tail Male, and fo to the younger Sons in 
ail Male ſucceſſively; and "this Settlement was Conſent 
of the Plaintiff's Father and Mother delivered -to xc Defen- 


dant Fohn Trevor. © 
Afterwards Sir Gil o a) Trevor died Inteſtate, 1 * 
Real Eſtate. in Ireland of about goo J. a Year, and ſome Herr 
rehaſed Eſtates in Fee in England, which deſcended to the 
Plain tiff Edward Trevor, and poſſeſſed likewiſe of a very 
great Perſonal Eſtate, the Plaintiff Edward's Share whereof 


; came. to | e £7 


(e) Vide an- 


The Plaintiff Edward Trevor brought bis Bill to com 
[x the ſecond Son Fobn Trevor. and the other Brothers and Siſ- 
ters who claimed under the Fine and Deed of Uſes of Sir 

John and his Wife, to convey the Premiſſes to himſelf in 

Tail as Heir of Sir Jobn Trevor and his Lady? 

And the Cauſe coming on to be heard before the Lord 
Chancellor Pa+ter, 

For the younger Brother it was inſiſted, chat theſe Articles 
were of an ancient Date, (vix.) in 1669 (about 
fince) and that as a Limitation of an Eſtate to A. for 115 
Remainder to the Heirs Male of his Body, made an Eſtate- 
Tail in A. ſo in the Execution of Aud in Equity they 
would follow the Words, which muſt create an Bfate-Tull 
in Sir John Trevor. 

That the Uſe being to Sir Jobn Trevor without Waſte, Re- 
mainder to the Heirs Male of his Body by the faid Jane, 
made no Alteration ; it being a conſtant (5) Rule, that where 
an Eſtate is limited to one for Life, with a Remainder (me- 
diate or immediate) to the Heirs Male or Heirs of the Bo- 
dy of the Tenant for Life, theſe were only Words of Li- 
mitation. 

That if in any Caſe the Law were otherwiſe, it would be in 
that of a Deviſe of Lands to A. for Life without Waſte, Re- 
mainder to the Heirs of his Body ; yet even in ſuch Caſe, 
though it were an expreſs Eſtate for "Lite and though there 

were the Wor & jugs " Waſte] and though the Intent of the 
Party was allowed to prevail more in a Will than in any other 


Conveyance, it would notwithſtanding be an Eſtate-Tail ; nay 
even in Caſe of a Deviſe of a Truſt to A. for Life without 
' Waſte, Remainder to the Heirs Male of his Body, it had been 
decreed an Eſtate-Tail in Bale and Coleman (c) by Lord Har- 
court, who reverſed the Decree of Lord Cowper in 7 that Caſe, 
Alſo that the Addition of the Words [the Heirs Male of 
the Body of Sir Jobn Trevor and the Heirs Male of _— 


»4- 
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Male] was immaterial and but Tautology ; for the Deed hav- 
ing limited the Premiſſes to the Heirs Male of the Body of 
Sir John by Jane, the following Words did only t the 


ſame Thing over again; and it would have made no Alteration, 


had thoſe Words been repeated ten Times over, according to 
1 C. 104. Shelley's Caſe, and that of Legate and Sewell“ in 


Pets which was ſent out of this Court to the Judges of the 


0 UOEGea itted, that if the Limitation had been to Sir Jobn 
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mon Pleas, and was a much ſtronger Caſe. 


Trevor for Life, Remainder to the Heir Male of his Body by 


Dame Jane (in the ſingular Number) and to the Heirs Male 
of the Body of ſuch Heir Male, this had been but an Eſtate 


for Life in Sir John Trevor, by Reaſon the Words [Heir Male] 
were in the ſingular Number (5) and but a Deſcription of the 
Perſon, having a ſubſequent Limitation annexed to them; but 
even in that Caſe it would have been a contingent Remainder, 
which the Fine afterwards levied by Sir John Trevor and his 
Lady would have barred. But in the principal Caſe, the firſt 
Limitation being to the Heirs Male of the Body of 3 
by Jane (in the Plural Number) would have made an Eſtate- 
Tail, had it been in a Conveyance, | 

That it was true, latterly in the Execution of Marriage Ar- 
ticles, Decrees had gone according to the Intention of the Par- 
ties, as being a Matter wholly executory, and in the Power of 
Equity to mould and turn as the Parties intended ; which yet 
was a pretty ſtrained Conſtruction ; for when I covenant to con- 
vey an Eſtate to one for Life, Remainder to the Heirs Male of 
his Body by his Wife, and to no other Uſe, (as is faid here ;) 
that Equity ſhould ſay it ſhall be to other Uſes, (viz) To the 
Man for Life, Remainder to Truſtees to preſerve contingent 
Remainders, Remainder to the firſt, Fc. Son of the Marriage, 
ſeemed at Law a Breach of the Covenant; and it would ſound 
hard, that there ſhould be no other e performing a Co- 
venant in Equity, but by breaking it at 1 

That the Conſt ruction of theſe Articles muſt be the ſame as 
if they had come under the Conſideration of a Court of 
Equity about the Time of the Date of them; and then there 
could be no Caſe cited wherein Equity had ſo far taken — 
itſelf, as to Decree the Husband but an Eſtate for Life, when 
the Articles ſaid he ſhould have an Eftate-Ta:l. 

However, this Caſe went much farther ; for here being no 
Settlement of the Premiſſes made, or required to be made 
within the two Years, this was a Covenant to ſtand ſeiſed, by 
Virtue of which Sir John Trevor was actually ſeiſed of an 
Eſtate-Tail veſted, and theſe Articles being actually executed, 

5 N were 


* By the Opinion of three of the Judges of C. B. cent Tracy. See their 
Certificates, ante 88, 


— .. _ 


(5) x Co. 66; 
b. Archer's 
Caſe. 


— _ PRETTY. oor 
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were not to. be executed over again in a Court of Equity; no 
Inſtance could be given, where a legal Eſtate veſted by a Mar- 
riage Settlement was afterwards altered and di veſtect in Equity. 
That ſuppoſe this Settlement had been by 7 Leaſe and 
Releaſe to Sir John Trevor for Life without Waſte,” Reinainder 
to his Wife for Life without Waſte; Remainder to the Heits 
Male of his Body by his Wife, Equity would never have alter- 
ed or curtailed the Settlement, or turned a veſted Eſtate- Tail 
into am Eſtate for Life ; no Inſtance could be given of that Na- 
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ture ; and if ſoy a Covenant to ſtand: ſeiſed was as much a Con- 


veyance, as compleat and more ancient than a Leaſe and Re- 
leaſe ; fon the Bargain and Sale for a Year was but a modern 


Invention & of putting the Grantee into Poſſeſſion, to enable 
him to take a Releaſe. 


©. : Apgimpithoughit:cnight be objected tlrat this Covenant to 
ſand ſeiſed was. only until a Settlement ſhould be made, yet till 


then Lit was. ar veſted: Eftate-Taib in Sir Johm Trevor ; and the 
future Settlement was to be made only as it ſnould be agreed 
on betwxt Sin Jubm and his Truſtees, which now could never 
be, Sir Jahn being dead. e | 

In the next Place it was urged; that the equitable Circume 
ſtances of the Caſe. were to be conſidered. 
Here vras an eldeſt Son who had provoked his Father by a 
very improvident Marriage, which was but a juſt Occaſion for 
the Latter's giving away from him ſome Part of the Eſtate; 


Firſt, By leaving to deſcend upon him an Eſtate in Fee in 
Ireland of about goof. a Year; Which with the Timber was 
worth above. 2 5000 J. Secondly, By leaving to deſcend upon 
him diverſe Lands of Value in England, purchaſed by the Fa- 
ther after the Making the Settlement, being above 2001. a 


Vear; all which it was in the Power of Sir John Trevor to have 


(a) 2 Vern, 
558, 


gow from him. Thirdly,» By leaving a Share of the Perſonal 
ſtate to come to him, of near 100007,” Value. 8 that this 
was more than an Equivalent for the Eſtate in Queſtion, which 
the elden Brother could not come at but by the Aid of Equity. 
That Sir John Trevpr's permitting theſe: Lands to deſcend to 
his eldeſt. Son, was giving them to him; the not hindring him 
of them when in his- Power 1o to do, was a Gift of them to 
him. For chis Reaſon it has been decreed, (a) where a Man 
by Marriage- Articles covenanted to ſettle Lands of 1000. 
Annum on his eldeſt Son, to tale Effect after his Death, 
the leaving Lands of 100 “/. a Year to deſcend to ſuch Son, was 
in Equity a Performance of the Covenant. 80 likewiſe the 
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Statute | 


* Sir Francis More is ſaid to have been the firſt Perſon who practiſed this 
Way, by Chief Juſtice North in the Caſe of Barker verſus. Keate, 2 Mod. 
252, ; 


"YE he is 


— n A 1 A. 
— 
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—— (as it were) a — OO 
Inteſtate, and © confequently-this eldeſt Son's Share of the Fa- . B 
ther's Perſonal Eſtate, which came to him upon his Father's verſus Vid- 
Death, is a Legacy of 100004. leſt him by his Father. Where- more 324. 
fore the Eldeſt Son could not fiy he was wronged by that Fa- 
ther who has left to deſcend or eome to him an Eſtate of about 
four Times the Value of the Lands in Piſ 
| „ it was confidered that, 
| ö ohn Trevor, he was 
629 then a younger Son unptovided for, and had attained” to Man- 
hood; ity favours ſuch Proviſions, looking upon them 
as in Nature of à Purchaſe; ſor which Reaſon, were there a 
e — would ſup- 


ly the Want Earn i would in 
ih- Caſe of a Purchaſe | 


Objected, The Artieles are a Lien, a ſpecific Len o theſe 
Lands; and if the eldeſt Son has im Equity a Right t them in 


you the Father cannot bind that Right by giving him other 


The eldeſt Son can have no Right to, or Lien 
theſe 1 „if the Eſtate be an Eſtate- Tail executed by the 
Articles, and conſequently barrable by the Father, and which 
the Father upon! a ja Provecation has barred 3 the Articles are 
then executed inſtead of e 
But for Argument fake, Arp this 'were- ether wie r A 
Court of Equity is not bound to execute all Articles, but con- 
ſiders the Cireumſtances of the'Caſe ; and if Hardſhips would 
enſue on the Execution of ſuch Articles, Equity, under thoſe 
Circumſtances, will not decree an Execution. * 

Articles can in no Caſe be a greater Lien upon Land, than 
when I covenant to ſell my Lins eatihic. Su then, I 
arte el wy Land to another for Hal the Value, this be- 

ing an uncquaF Agreement, Equity will not it: And 
in in the Principal Cafe, Hardſhips, ral Fermi ping = 
the Execution of the Articles. The Intention of a dead Fa- 
ther would GS Kent; and x younger Son aha Tim 
Father ſo ample — hore r Son at that Time 

ryan intended Proviſion, 
arther, i es en Argent char ther tely BANE Ni ded 
to be effeCtually ſecured by theſe Articles was the Mother's 
Eſtate for Life, (via:) her Jointure, fince the Covenant of Sir 
Jobn Trevor went only to this, that the Premiſſes ſhould re- 
main to her free from Incumbrances, no Covenant extending 
to the Heirs Male of the Marriage. 

It was of Weight alſo that the late Maſter of the Rolls (who 
had fo long ed in a Court of Equity with great Expe- 
rience and Reputation) was ſo far from being apprehenſive the 

* 
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he recited the very Articles in the Settlement now in 2 
and was ſo far from concealing them (which it ſeems had been 
an Imputation caſt upon him by the other Side) that he re- 
cited by this very Settlement his Intention to inrol them in 
Chancery. His Honour was ſo well ſatisfied he had a Pow- 
er over this Eſtate, as to have ſold Part of it to a Purcha- 
ſer who then quietly enjoyed it ; but how long he was-to 
do ſo, if the Plaintift prevailed, might be a Queſtion. 1 
Upon the whole Matter, the Law was for the Defendant 
John Trevor the ſecond Son ; the-equitable Circumſtances of 
the Caſe were for him ; the Intention of his dead Father was 
for him; the Opinion too of his Father, who might be juſt- 
ly faid to have been a great Judge, was alſo for him; and it 
was hoped the Opinion of the Court would be ſo too. 
But Lord Chancellor decreed againſt the Defendant Jobn 
Trevor the ſecond Son, on theſe Reaſons: 


The Marriage Articles were in their Nature executory, and / 


ought to be conſtrued and moulded in Equity according to the 
Intention of the Parties. | | 

Now that Intention was plain in this Caſe, and the Conſi- 
deration extended to the Heirs Male of the Body of Sir John 
by his Lady, as well as to her in Reſpect of her Jointure. 

Beſides, the Agreement was to ſettle the Premiſſes to him- 
ſelf for Life without Impeachment of Waſte, and to the Heirs 
Male of his Body by Jane, and to the Heirs Male of ſuch 
Heirs Male; ſo that it could not be doubted but that the In- 
tention was, Sir John ſhould have an Eſtate for Life only ; and 
the Privilege of Waſte would be to no Purpoſe, if he was to 
have an Eſtate-Tail, which would of Courſe have made him 
diſpuniſhable for Waſte. | 

That if within the two Years the Wife's Truſtees had called 
for a Settlement, or had brought a Bill to compel a Perfor- 
mance of the Marriage Articles, there could be no Queſtion, 
but that according to the ſeveral Precedents which have been 
in this Court, Equity would have directed the Settlement to 
have been made to Sir John for Life, Remainder to his firſt 
Son, &c. and to ſay Precedents have not gone ſo high and fo 
far backwards as the Date of theſe Articles, ſeemed immate- 
rial ; for what is Reaſon, Equity, and good Conſcience now, 
always was, and always would be fo. 

And as, if the Truſtces had applied within the two Years, 
in order to have a Settlement made, it would then have been 
directed to be made to the firſt, Sc. Son of the Marriage; 
ſurely their Default or Neglect ſhould never hurt the Iſſue of 
the Marriage; it were abſurd to ſay it ſhould, | 

That it would be a ſtrange and vain Conſtruction of the 
Articles, if Sir John thould have ſuch an Eſtate by them, the 
Limitations of which the very next Day he might by 8 alan 

eltroy; 
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deſtroy; and making ſuch a Settlement upon the firſt, Cc. | . 
Son, would not be a Breach of the Covenant, becauſe it would | 
be a — — to the Intention of it; and a Settle- 
ment according to the Intention of the Covenant is not a 
Breach, but a Performance of it. | 

\ That by the whole Scope of theſe Articles, they were ne- 
ver deſigned for a Settlement, but only a bare Agreement, 
how, and to what Uſes the Premiſſes in Queſtion ſhould 
be ſettled, For firſt, Sir Trevor covenanted; within 
two Years, to ſettle and afſure the Premiſſes to Truſtees and 
their Heirs, as they or their Heirs or their Counſel ſhould 
appoint, to the ſeveral Limitations and Uſes in the Articles 
mentioned, and alſo in the faid Settlement, as ſhould be agreed 
upon by Sir Jahn Trevor and the Truſtees. Is 

That the Covenant to ſtand ſeiſed, in the latter End of 
the Articles, could not be taken as a final. Settlement from 
the Words of it ; and the precedent Part of them were 
proviſional only, (viz.) to ſtand till a Settlement ſhould be 
made, effectually to anſwer the Intention of the Parties. 

That the Articles gave a Right to the eldeſt Son to claim 
theſe Lands in Specie, which if he inſiſted upon, he muſt 
have; and if other Lands had been given to him in Satisfac- 
6 tion, ſtill he might have claimed theſe Lands, and Equity 
33 could not have hindered him. That he did not claim the 
Iriſh, or after purchaſed Eſtate, by the Gift of the Father, 
but rather of Providence; for it was highly improbable that 
the Father, who had given his Son ſach-a Character in thoſe 
hard and ſevere Expreſſions by his Deed of Settlement, ſhould 
entertain any favourable Intentions towards him. And that 
the eldeſt Son being a Purchaſer under the Marriage-Ar- 
ticles, muſt prevail againſt a voluntary Conveyance made by 
the Father to his younger Son. ks 

That as to ſuch Part of the Premiſſes as was ſold by Sir 
Jobn for a good Conſideration, that was but a ſmall Part, 
and the Purchaſer would till enjoy it, as he had no Notice 
of the Articles at the Time of his Purchaſe. | 

Then his Lordſhip cited the Decree in the Caſe of Bale 
verſus Coleman, where Lord Harcourt made a Diſtinction be- 
twixt a Deviſe of a Truſt of Land to A. for Life, with a 
Power to make Leaſes, &c. Remainder to the Heirs Male of 
his Body, holding this to be an Eſtate-Tail ; but that in Ar- 
ticles on a Marriage to ſettle Lands to A. for Life, Cc. Re- 
mainder to the Heirs Male of his Body by the Wife, the Ar- 


— — — 


ticles being executory, and but as Minutes, the Settlement 

ſhould be according to the Intention, and conſequently to the 

firſt Son, Ge. BE, N 
Laſtly, his Lordſhip ſaid, this a to have been the 


Opinion of Sir Jahn Trevor himſelf, and ſhewed a Decree * 
made by him to the ſame Effect upon — "4 
50 
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That if this Conſtruction were not made upon Marine. 
Articles, it would give Way to Fraud and Oe ti 
to the defeating of the manifeſt Intentions of the Parties i in 46 
Settlements, in which the Iſſue of the Marriage are conſidered 34 
as Purchaſers, 

Wherefore his Lordſhip decreed that the ſecond Son _ 
Trevor, and his younger Brothers and Siſters ſhould join in a Fine 
to the eldeſt Son, to hold to him in Tail, with Remainders 
to the other Sons in Tail ſucceſſively, according to the Mar- 
riage-Articles. 

From this Decree an Appeal was brought in Domo Prat 
cerum, where the Matter was greatly debated by Lord Chan- 
cellor and Lord Nottingham for the Decree, and Lords Tre-" 
vor. and Harcourt againſt it ; but at length the Decree was 
affirmed without any Diviſion. 

I was of Counſel for Jobn Trevor the ſecond Son, both 
in the Court of Chancery, and on the Appeal. 
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| Caſe 183. Thomas Blunde & He- BY 
At the Rolls. er u ejus, e n 


Hances Barker Admi- 
niir cum Teſtament 
annex Johannis Heb- 


bert defunt? & aP, 


On a Free- Mz Hebbert the Upholder, a Freeman of London, has 
c 


Defender 


ee 8 8 ving Iſſue by his Wife one Daughter, che De- 
dom Part fendant Mrs, 5 married to his ſecond Wife the De- 
being barred fendant Heſter, and Feb. 16, 1684. articled before Marriage 
by Compo- to ſettle Lands upon her, and leave her 400/. in Money. 
2 2 5 The Wife before the Marriag iage bound herſelf to a Truſtee ina 6 35 
Benefitof it Bond of 3000 /. Petialty (x r << the Articles) upon Cond: 
whether the tion the Bond to be voi ſhe ſurviving the faid Jobn 
Huſband or Hebbert her then intended Per and on the Receipt 
F. ee the 400 J. ſhould releaſe to his Heirs, Executors or Admini- 
_ "Chig's ſtrators, all her Right to his Eſtate, real or N by 
Orphanage Vittue of the Cuſtom of London, 


Part be bar- 
rable by Releaſe or Covenant, for. a valuable Conſideration, 


Mr. Hebbert had Iſſue by his ſecond Wife one Daugh- 
June 19. ter, married to the Plea Blunden. And after this, ad- 
1706.  vancing his eldeſt Daughter in Marriage, by the Marriage 
_ Writings 4000 J. in Money was Ack to 9 her 

ortion ; 


35 


636 Penalty, to releaſe her Right by the Cu 


rr 


IR — 


— —— 
4 4a 32 . . : 


n 


IE 


portion; and ſome Freehold, together with ſome Leaſchold 


Eſtates were ſettled upon Mr. Hebbert for Life, Remainder 
to Mr, Barker the Huf 


ſband, his Heirs, Executors and Ad- 
miniſtrators, and this Marriage Writing (von others) was 
ſigned and ſealed by Mr. Hebbert himſelf, who being in- 
debted to his Daughter Barker for Monies and Rents re- 
ceived by him during her Infancy (and which had become 
due from Eſtates given her by her Aunt and other Relations,) 
Mrs. Barker, before her Marriage, executed a Releaſe to her 
Father of all Rights, Claims and Demands, which ſhe had or 
might have by the Cuſtom of the City of London, ——_ 
herſelf whatſoever her Father ſhould voluntarily give her. 
Sometime after Mr. Hebbert made his Will, 112 
Notice that his ſecond Daughter had married againſt his Con- 
ſent, he gave a conſiderable Eſtate to his Wife, and about the 
Value of 1000 J. in Land and Money to his faid ſecond Daugh- 
ter, and after ſeveral Legacies, bequeathed the Surplus to his 
Daughter Barker, and died. 

The Plaintiffs Blunden and his Wife brought their Bill for 
an Account of the Perſonal Eſtate of Mr, Hebbert, inſiſting, 
Firſt, That the Freeman's Wife having =» a Bond in 3000 /. 

to the Heirs, Ex- 
ecutors and Adminiſtrators of her intended Huſband Hebbert, 
this had extinguiſhed her Right by the Cuſtom, ſhe was there- 


— „ 


March 6. 
1715. 


by compounded with, and to be taken as dead; 8 


Hats SIN 1 — pag _— 
0 rſonal Eſtate, he remaining to be 
— Part. | | 
Secondly, That Mrs. Barker ought to be barred from ta- 
king any Part by the Cuſtom, ' and this as well in wa je 
of the Releaſe which ſhe had given to her Father, of all 
Right which ſhe might have to his perſonal Eſtate by the 
Cuſtom ; as alſo for that it did not appear, what was the 
Value and Certainty of the Portion which Mr. Hebbert had 
given her, both in R to the Uncertainty of the Leaſes, 
and likewiſe to the Uncertainty of what was due from Mr. 
Hebbert to Mrs. Barker, and how much of what was given 
on Mrs. Barker's Marriage ſhould be applied towards Pay- 
ment of the Debt due to her from her Father ; from all which 
it was inferred that the Plaintiff Mrs. Blunden was alone in- 
titled to a Moiety of the whole perſonal Eſtate of the Teſ- 


tator, (vi .) all the 8 Part. | | 
Upon the Hearing of this Cauſe before the Maſter of the 
Rolls, his Honour took it, and ſo decreed, that the Releaſe 
tay by Mrs. Barker, the eldeſt Daughter, of her Right to 
Father's Eſtate by the Cuſtom, though it might 

be void in Strictneſs as a Releaſe ; yet being made for a vas 
luable Conſideration, was a good (4) Agreement that ſhe 
the ſaid Mrs, Barker would not claim or intermeddle there- 


with, 


(a) Vide Vol. 


II. Claver 
verſus Spur- 
ling, 
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with, and ſhould bind her in Equity. Alſo that the Value 
of the Leaſchold Premiſſes being uncertain, and the Qyantum 
of the Debts which Mr, Hebbert owed to his Daughter being 
likewiſe uncertain, and it not appearing. how much of the 
Portion of Mrs. Barker ſhould be applied towards Payment. 


of the Debt due to her from her Father, this was a double 


Incertainty, and therefore not within the Cuſtom ; conſe, 
quently Mrs. Barker was barred from claiming any. of 
the Orphanage Part, ? | | 


But there remaining ſome Doubt with 2 | po * 


Widow's Third of the Perſonal Eſtate, on her 


(a) Mich. 
Term 1720. 


being com- 
pounded with, ſhould be diſpoſed of by the Cuſtom. of Lon- 
don, the Parties were ordered to attend the Lord Mayor and 
Aldermen, who were defired to certify the Cuſtom of the 


City by their Recorder to the Court on this Point, (via.) 
% Where the Widow. of a Freeman. is compounded with or 
© barred before Marriage from claiming her Cuſtomary Part 
ce of her Huſband's Eſtate, and ſuch Freeman dies leaving 
one or more Child or Children, is a Moiety, or only 2 
Third of ſuch Freeman's Perſonal Eſtate, Orphanage 
Fart belonging to ſuch Child or Children? And all o- 
ether proper Directions were reſerved until the Account of 
<© the Perſonal Eſtate ſhould be reported, and the Cuſtom 
t certified. | "ty air i e 

From this Decree there was an (a) Appeal to the Lord 
Chancellor Parker, before whom it was inſiſted, in Support 
of the Decree, that Mrs, Barker's Releaſe of all Demands, 


. Rights or Claims which ſhe had or might have by the Cuf- 


tom of the City; of London, was a Diſcharge and Releaſe of 
her Orphanage Part; that by the ſame Reaſon a Freeman's 


Wife before Marriage might releaſe her Cuſtomary Part, { 


alſo might a Child releaſe his Orphanage ; nay, that the Wife 
before her Marriage had not ſo much as an Inchoation of 
Right : Whereas the Child of a Freeman had an inchoate 
Right, not perfected (it was true) until his Father's Death in 
his Life-Time ; that there could be no Danger from the Poſ- 
ſibility of the Father's. gaining by his Authority, without a 
Conſideration, or by any indirect Methods, a Releaſe of the 
Orphanage Part from his Child, fince whenever that Caſe hap- 
pened, Equity would interpoſe and ſet afide ſuch Releaſe; 
that if it were void at Law, in Regard no Right to the Or- 
phanage Part was veſted in the Child at the Time of the making 
it; yet being for a valuable Conſideration, it would operate 
in Equity as an Agreement to quit and waive his Orphanage 
Part afterwards ; and that the Releaſe in the principal Cale 
did import ſuch an Agreement by the Daughter to wave 
her Orphanage Part, as would bind her in Equity. | 
On the other Side it was faid to have been admitted that 


at Law the Child's Right to the Orphanage Part was not re- 
| 0 s Right to the Orphanag rc 
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leaſeable in the Father's Life- Time, becauſe the Child neither 
had nor poſſibly ever might have any Right thereto, any 
Jus in re, or ad rem; xn many Things might- happen, 
which would prevent the Child's ever having this Right : 
For Inſtance, he might die in the Father's Life-Time, the 
Father might leave no perional Eſtate, or might before his 
Death be disfranchiſed ; and if the Child had no Right, he 
could releaſe none. Ie was compared in Point of Reaſon to 
the Caſe in Lit. ſef#. 446. Father and Son, the Father was 
diſſeiſed, the Son in the Life of the Father, releaſed to the 
Diſſeiſor all the Right which he had or might baue; this 
was held void, becauſe at that Time the Son had no Right 
and as in that Caſe the Son might have died in the F $ 
Life-Time, fo might the Daughter in the principal one; and 
as there the Father might have aliened the Land, fo here 
might he have diſpoſed of his Perſonal Eſtate, by inveſting 
it in Land; that in Vernon's Caſe (4 C. 1. 5.) it is ſaid that 
at Common Law, if a Woman before Marriage accepted of 
a Jointure in Bar and Satisfaction of her Dower, yet this 
would not bar her ; and 'one of the Reaſons given in Book 
is, © becauſe at that Time the Woman Lk no Right 
« to Dower, could not releaſe what ſhe had then no Right 
cc to.” 

Lord Chancellor : This Releaſe is clearly void at Law, and 
for the Reaſon given at the Bar, becauſe at the Time when 
it was made, the Perſon releaſing had no Right, nor poſſibly 
ever might have any to the Orphanage Part. 

W it was inſiſted to be unreaſonable, that if the 
Releaſe in the Principal Fo was —_ 5 Law, it ſhould — 
import an Agreement in Equity, whi ing made on a 8 
Confideration, might be —_ into Execution by this Court ; 
for that by the ſame Reaſon every Agreement that was void 
at Law, might, from ſome Circumſtances attending it, be pre- 
tended ſuch a one as Equity would carry into Execution ; that 
the Covenanting of the Viſe before Marriage to claim m— 
of the. Cuſtomary Part was warranted by the Cuſtom, whi 
called it a Compoſition for ſuch Part ; but that there could be 
no ſuch Cuſtom ſhewn to warrant the Child's releaſing the 
Orphanage Part, neither was it within the ſame Reaſon. The 
Child was not ſui juris; the Awe he was preſumed to have of 


his Parent, the Duty he owed him, the total Dependance he 


had upon him for all the Conveniencies of Life, would not 
ſuffer him to be a Free Agent in this Caſe, would not permit 
him to deny giving a Releaſe to his Father, though upon the 
advancing to him a Portion, much leſs than the Cuſtomary 
Share would come to. : | 


'S Lord 


_— 


On a Child's Tard Chancellar: L do not ſee the Argument from the Fa- 
whos to ther's Power over the Child to be of any Weight; for if it 
bis Orphan- ſhould ever appear that this Power has been abuſed a Court 
age Part, if of Equity would certainly ſet aſide the Releaſe thus indirectly 
the Releaſe gained, 4 
be gained by 
Threats, or 4 - | 
unduly, the ſame will be ſet aſide in Equity. 5 
But then it was urged, that if a Portion was to be given by 
a Freeman with his Daughter in Marriage, and this Portion 
ſhould be mentioned in the Marriage Settlement, and accepted 
by the Daughter and her intended Huſband as in full of her 
Orphanage Part, even this, however expreſs, would not yet be 
conſtrued any Bar to it, nor did it * feem ever to have been 
ſo taken; for if it had, it muſt have been commonly practiſed, 
and thereby have rendered the Orphanage Cuſtom caſy to be 
eluded, and of little Force. Though admitting (for Argu- 
ment ſake) that ſuch Releaſe would amount to an nt 
in Equity; yet in the principal Caſe the Releaſe was with an 
expreſs Saving and Exception of what thereafter her Father 
the Freeman ſhould voluntarily give ber ; fo that it was Part 
of the very Agreement by which ſhe did releaſe her cuſto 
Share, that ſtill ſhe ſhould have what her Father might chink 
r to give her, and it was reaſonable and equitable that the 
Daughter, ſo far as to ſecure her Father's Gifts or Bequeſts by 
his Will, ſhould infiſt upon her Right by the Cuſtom, it being 
upon theſe Terms that ſhe: ſubmitted to bar herſelf of the Be- 
nefit thereof; and if Equity would enforce the Agreement in 
any Part, it would do fo throughout. 

Lord Chancellor: This Saving is an Exception out of the 
Agreement, and makes it as Part thereof, that the Child ſhould 
ſtill be capable of taking what her Father ſhould be pleaſed to 
give her; and as it is made by the Daughter with the Father, 
ſo it ſeems plainly to have been in his Power to relax or releaſe 
it; it is abſurd to ſay, that when an 1 is made be- 
tween two Perſons, theſe joining cannot diſpenſe with it. The 
Agreement was made only for the Liberty and Eaſe of the 
Father, that the Daughter, againſt his Will, might not claim 
any farther Part of his Eftate ; but ſuppoſing him inclined to 
_ her a farther Part, it would be inverting the Intention of 

e Agreement, and making thoſe Words which were — — 

to give him a more compleat Power over the Eſtate, to reſtrai 
him from diſpoſing of it in ſuch Manner as he ſhould ; 
proper. Wherefore by Virtue of this Saving, the Father mi 
diſpenſe with the Daughter's Covenant; it is no more than a 


* Nevertheleſs it was ſo determined in the Caſe of Medealf verſus Ives and 
Tohnſon, 18 June 1737. 


Covenan- 


De Term. Paſchæ, 1720. 55 


640 


641 


41 


M Paſehe, 17. 


Covenantee's releaſing his Covenant, and the Father's Gifts to 
his Daughter by Will are a Damenſtration,of his Intention to. 


nſe with it. 
Ge that the Daughter is hindred from claim- 
ing any Orphanage Part, becauſe the Certainty of the Portion 


But in Reality it does appear under the Father's Hand in 
the Settlement, what her Portion was: It was 4000 J. in Mo- 
2 Leaſes, and there is no Neceſſity that the Value 
of theſe Leaſes ſhould. appear, provided the Thing itſelf be 
ſufficiently evident ; this is the Rule in ſuch Caſes: And it is 
the faireſt Method imaginable to mention the Thing itſelf 
that was 3 1 in the Deed. Id certum eft quod 
certum reddi 

Object. As c Rane e grauh Incertainty may be render- 
ed certain, as.the molt perplext and intricate Account may, in 
the Work of many Years, be ſtated and ſettled ; whereas the [| 
City muſt have intended by their Cuſtom, that Things ſhould I! 


be ſo plain as to be ſeen cafily and at the firſt View. 1 
Reſp. But why-cannot theſe Leaſes. be valued as well as thoſe Leaſes wu 
of ullch die Reds of the Freeman's Eſtate is ſuppoſed. to 8 to a 
conſiſt? And what can. be fairer don the Ocker made, ere hild by a 
other Side ſnould have the Leaſes themſelves 3 In 
brought into Hotchpot ? By the ſame Reaſon. — — — "AR Hach- | 
ſes are wholly uncertain in their Value, ſo muſt 1000 J. South- — and va- 
8 —_— and then, if-I a _ 
e 1000 J. in M W Daughter to advance in 
Marriage — — Orphanage Part : But 


ive my Daughter half ſo much (viz.) 500 J. and a Leaſe 

XL INE Jewel, this will be a good Bar to 
her from claiming: any age Part, Indeed it is unrea- 
—— ought t the Value of the 
Leaſe in the Settlement or Will if ſuch Value were to be 
y ns it would then be in the Father's (a) Power to ger e ee 

e moſt partial Diviſion of the Orphanage Part amon , 1g 
Children imaginable, by over-valuing- ws. he gives 1 one — _ 
Child, and undervaluing what he gives to another. 

ObjeB. It is no, Hardſhip upon the Children, that the Fa- 
ther may give what he pleaſes out of. the Orphanage Part, as 
little to one Child, and as much as he thinks fit to another ; 
becauſe if the Father gives ever ſo little an Advancement, yet 
if he will withdraw his Hand, and not ſign the Writing by 
which the Qyantum of the Child's Portion may appear, the 


Child ſhall come in, upon bringing what he has received, in- 
to "Rep. fe 


is not neceſſary that the Quantum of the Portion 

under the Father's Hand; ſince according to the 
— of Ben and Lord De-la-Ware, if the Certainty of the (5) 2 Vern. 
Portion (rich which the Child has been advanced, appears in es. 


5 4 
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the Freeman's Books of Account, though written by the * 6 
Freeman's 'Book-keepger or bis Servant, it is as ſufficient as if 43 
written by the Freeman himſelf, and ſuch Advancement may 

be brought into Hotchpot; now if it be ſufficient that the 
Certainty of the Sum ſhould appear under the Freeman's Book- 
keeper or Servant's Hand, then, as the Freeman muſt be ſup- 

fed a Tradeſman, it muſt alſo be preſumed that he kee 

ks of Account of all conſiderable Sums expended by 
him; and therefore if the Freeman gives any Portion wi 
his Daughter, that the Sum and Quantum thereof will appear 
in ſome of his Books of Account. | 
Object. But the Freeman may inveſt all his Perſonal E- 
ſtate in Land, and by that Means evade the Cuſtom.  - 

Reſp. This cannot be well ſuppoſed of Freemen who are 
preſumed to-be Traders, and ge to keep a Stock 
wherewith to manage their Trade, which Stock is Perſonal 
Eſtate. | : | | 4717 
Odhect. In the principal Caſe there is not only Incertain- 

in the Value of the Leaſes which are ſettled ; but alſo in 

Quantum of the Portion that ſhall be applied towards fa- - 
tisfying the Debt the Freeman owed to his Daughter. 

Reſp. The Releaſe” made by the Daughter to her Father 64. 
Hebbert extinguiſhed that Debt; but if not, Equity, which 
always marſhals the Application of Aſſets in ſuch a M 
as that all the Creditors may be paid, either out of the Real 
or Perſonal Eſtate, will in the preſent Caſe marſhal the 
1 in this Manner, (via.) that the Lands ſettled | 

r. Hebbert ſhall go in Satisfaction of the Money which he 
owed to his Daughter. | SY IN 
In the laſt Place it was ſtrongly contended, that the Court ſhould 
not ſend it to the Lord Mayor and Aldermen to certify, Whe- 
ther, when the Widow was compounded with, the Huſband's 
Teſtamentary Part, and the Children's Orphanage Part ſhould 

| | go 


Quer. If this is warranted by the Certificate in that Caſe, which was 
as follows: Dean & ur verſus Domin' De-la-Ware, May q, 1110. In 
«© Purſuance of an Order of the 16th of December then 25 it is certified, 
<< that if a Freeman of the City dies leaving a Wife and one Daughter mar- 
„ ried in his Life-Time, and it appears by the Books of ſuch Freeman, that 
he had paid ſeveral Sums of Money in of ſuch Daughter's Portion un- 
<< to her Huſband, and afterwards ſeveral other Sums, which ought to be tak- 
<* en. as paid on Account of the Portion, but not expreſly entered in ſuch 
«<< Freeman's Books as paid in Part of Advancement, or in Part of the Por- 
„tion (all which Entries are of the Teftator's own Hand Writing) and ſuch 
«« Sums taken altogether do not amount to a Third of ſuch Freeman's Eftate, 
put together with what he left at his Death; ſuch Daughter ought not 
<< to be taken as fully advanced, but in Part advanced only; and in ſuch 
<< Caſe by the Cuſtom of the City, ſuch Child and her Huſband are to have 
© a Third of what the Teſtator left at his Death, without Regard of what 
© was received in the Father's Life-Time, and without putting what had 
«© been ſo received to the Eſtate left at his Death. 


each in Moieties, in the ſame Manner as if the Wife were 
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es th 


mene . November'a,. 1720, the following nie 


wasi made! 3 
Upon. ces Um "ba a 
WO wer ef June 1700. the Will of the ſaid 
05 Jahn Hebbret; the th of Marub 1515. the Articles 
g Aated che TO ef 71684. and a Bond of the ſan Date. 


 * His Lordihip declared, he took this to be an. abſolute 646 
4 % Agreement; that thi Defendant" Heften ſhould perform the 
Condition of the ſaid- Bond? which-was; that after her Huſ- 
© band's Death ſhe ſhould releaſe to his Executors, and that 
* the Agreement was not that her third Part ſnould be ab- 
c ſorbed for the Benefſt of her Children, but ſhould go to his 
0 Exetutors? for the Benefit of his Will; that his Lonidip 5 
« would” lbok into Precedents, and ſee-whethes they come up 
to the preſent Oaſe, and alſo whether the Cuſtom: of the 
ce City of London had been eertified as to the Queſtion, whes 
ther when the Widow. of a Freeman is compounded with 
« or barred befgre Marriage from claiming her Cuſtomary 
e Part of her Husband's Eſtate, and ſuch Freeman dies leav- 
er ing ſuch Widow Hing, and alſo one or more Child or Chil- 
© den, id d Möeiety, or Third of ſuch Freeman's perſonal 
er Eſtate to be the Orphanage Part”? And in Caſe tlie Cuſtom 
on had already been'eertified in that Point, his-Lordihip would 
not ſend it to the' City again to be certified.” | ö 
And as* touching the ſaicd Orphanage Part, his Lordſhip 
i declared that the Teſtator had a Power to- releaſe the 
ce ment made with the Defendant Frances Barker before her 
i] = Wider „and that he had releaſed the ſame by his Will, 
giving her the Remainder of his Real and Perſonal 
Eſtate; thet by the Words of the Releaſe executed by the 
ee 5 Deſendant Franers Barter, ſhe was not to be barred of 
ce whit more her Father would give her by his Will; and the 
% Teſtator having thereby given her the Remainder: of his Per- 
* ſonal Eſtate, his Lordihip was of Opinion, that one Third 
< of the Perſonal Eſtate (in Caſe the Defendant Heſter Hebbert 
« ſhould be batred thereof) would not fall into, be abſarbed, 


« or extiriguiſhed in the 'Otphanaye Part; but would Flint 
47 


« and belong to the Teſtamentary Part; and the Plain 
«* Hefter' would-be intitled to no more than a. Moiety of one 
** Third of her Father's — Eſtate, the Defendant 
« Frances Barter e Leaſehold 9 and = 
2 ven her r tin into Hotchpot: 

cc Ty Es ; that wt, ae to, was 
ot —— 4 the faid- Houſes and the ſaid 4000 
„ and that by hb Cuſtom, not the Value of the Advance- 
« ment is to appear with Certainty, but the Thing advanced ; 

e and that the Freehold Eſtate ſettled then upon her ought 
© not to be brought into * the Cuſtom of the WY. 


of ag (a) Vide a an- 


te 533. Ba- 
bington "__ 


certify- WS oP, | 
“ ſhip would, if. he ſhould — 
Court to certify the Cuſtom of the Ci 
the Father's Power to compound or 


Caſe 184. 
| (Conſe by Conſent.) | 10 | | b \ cellor Parker. 


EN Thouſand Pound being given in Marriage Moat 10,0004 

+ ather of ye aan . Father of 61 ing 

d to be inveſted in a Purchaſe and ſettled on the H 
991 


ing 3004, per Aunum, ] Remainder as to the whole to the firſt, Land 
Fe. Son in iu Tal Male, Remainder to the Husband in Fee, ſertled inthe 
r out on Securities, the In- Pon 
tereſt to go as the Profits of Land when purchaſed. Marriage 
This 10,0004. was by Conſent of the Parents and Fruſtees Settlements, 
lid out in the Purchaſe of Sauth-Sea Stock, and by the late aps 6,4gy 
| Ws * that Stock ne to above 30, oo and it being of g paying 
a fluctu- Stock, and 


improved to 

000 J * As the Truſt would have label by ths Pal ſo ſhall it have. the Benefit of the 
ode enh nt of the 30,0004 the Court decreed 
that 15,0000, ſhould be taken out; a Third which (ui 000]. thou go to the Huf- 
as a Recompence for his Eſtate for Life ; and that 10,0001, ſhould be laid out in 
to be ſettled on the firſt Son of the Marriage in Fail in Poſſeffion/z but to prevent 
fuch Son's ſu r the Premiſſes were directed to be ſettled on the Father for 
who was err kater ſo long lived. 


» . fo that theſe Phils were 


Late, Remainder to the Wife for Life as to Part (be- 93 out in | 


— — — 


| De Term. Paſche, 19206. | 


* 


— 


a fluctuating pcs as to the Value, the Husband and-Wife, 
who had two Sons, brought their Bill 'againſt the Truſtees, 
and the Father of the Husband, and Father of the Wife 

the Infant Children, praying that the Stock might be ſ 
Money produced by the Sale laid out in Land and ſettled, 


that in Regard of the great Increaſe, the Husband might 


60001, of the Money to buy himſelf a Place. 
All the Defendants by their Anſwer ſaid, they thought it 
for the Benefit of the Truſt that the Sautb-Sea Stock ſhould be 
fold, and the ſeveral Fathers of the Plaintiffs did not oppoſe 
the Husband's having 6000/1, ſince all that was agreed or ex- 
pected to be laid out. in a Purchaſe, was but ' 10,0007, and 
therefore ſubmitted that Matter to-the -Court. OY OR 
This was firſt heard before the Maſter of the Rolls, and 


afterwards by the Lord Chancellor, who were both of Opinion, 


that as, if the Stock had fallen, the Truſt muſt have ſuffered, 
ſo it's accidental Riſe or Improvement muſt be for the Benefit 


of the Truſt; and therefore that the Infant Children had a 


Right to the whole Capital after the Husband's Death, the 
Conſequence of which was, that he ought not to be. permit- 
ted to have any of the Capital, | | 
But then it was ſaid, that the Husband's Eſtate for Life 
was one Third in Value, if compared to the Children's Rever- 


ſion, which made up the remaining two Thirds: Upon which 


the Matter was thus compromiſed by Conſent, and Lord Chan- 


cellor decreed that the Stock ſhould be fold, and out of the 


Money produced thereby, 18, ooo l. ſhould be taken, of which 


the Husband to have one Third, viz, 6000/1. to his own Uſe 
abſolutely ; but in Conſideration thereof he ſhould quit his 
Eſtate 2 Life in the 12,000/, which being the remaining 
two Thirds of the 18,000 J. ſhould go immediately to the 
Children and for their Benefit, out of which the Husband to 
have an Allowance for the Maintenance of them ; and in the 


Settlement of the Land to be bought with that 12,000/. the 


Husband's Eſtate for Life to be omitted. But here it being 
objected, that the eldeſt Son, as ſoon as he ſhould arrive at 
twenty-one, would be impowered by a Recovery to bar his 
Brother in his Father's Life-Time, and alſo the Father's Re- 
mainder in Fee ; to prevent this it was propoſed and a 

of by the Court, that there ſhould be a Limitation to the 


Father for Life, with Remainder as to pe bay ed, 65c 
; 


with this 12,000/. to the firſt, Cc. Son of the Marriage 

the Father to make a Leaſe for ninety-nine Years if he ſhould 
ſo long live, in Truſt for the immediate Benefit of the eldeſt 
Son, by which Means the Freehold in the Father would pre- 
vent Son's ſuffering a Recovery in the Father's Life- 
Time ; and the Reſidue of the Money arifing by Sale 


N uw eaſon it would be 


De Ter m. P gebe, . 17 20. 


Stock, was direted to be inveſted in 4 Purchaſe and ſettled. 


on the Father for Life, &c. 11 to — 8 
Note; In chis Caſe the Son, thou 


_ an Eſtate- Tail, to an Infant, ws ſo Ss —.— 


ſuch Infancy, was valued at two Third like a Remainder in 
Fee ; · and notwithſtanding 


to the Court 
A e 1 
Remainder in Fee) Bos be rind 8 . 7 7 
21 done in () ſome 
bon equitable ſoever this 


be, Cale; yet the Court = Var. 267 
and create Uncertainty in Chanc; 


[borough the Regiſter ſaid, 27, 4 


2 —i hird. 


out of the Rule, and 
r 


— cc 
ſas Nilanſton, and was decreed the 5th of April 171. 2 
Sas . ba + 442034 
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Caſe 185. 
At the Rollt. 


One deviſes 
that ſuch 
Part of his 
Perſonal E- 
fate as his 
Wife ſhould 
leave of her 
Subſiſtence 


peel LED Hally.. : , 


O HN Moory being poſſeſſed of « Perſonal Eſtate of "the 

Value of Ae and having a Wife and a Siſter (the Plain- 
tiff) but no cs Will gives 10 J. to his Siſter, and di- 
rects that ſuch * of bio Fe u in Wü dl ler- 
of her Subfiftence ſhould return to his Siſter 8 
of her Body, and appointed his Wife Executrix. 


ſhall go to his nw. erde over good. | 


8 ads + » * 


On the Teſtator's Death the Wife married the Defen- 
dant, and afterwards died, upon which the Siſter ſued the 
Defendant the ſecond” Huſband for an Account of this Fer. 
. Demand objected to ha 72-4 
int, A it. was to. have 
formerly held, that even a Leaſe for Years could not be 
deviſed over after a Life, much leſs could a mere Perſonal 
9 limited. 

Secondly, That in this Caſe the Widow had a Power to diſ- 
poſe of the whole, and her Marriage with the Defendant was 
4,.Gift in Law and an Exccution of that Powe ; that E- 

EO IRE not have compelled the Widow to give Security | 
Siſter not to conſume the principal Money left by the 
Teſtator, in 5 ſuch intangling Deviſes have a T 
towards 'a P 8 
Sed per Cur” : Te Will is indeed ignoran drawn, but 


if the Court can pick out the Meaning of it, that ought 


to take Place. It is now <ſtabliſhed that a Perſonal 
; ("Thing 


* 


applied for the Wife s Subſiſtence, and for the Reſidue 
t which came to W = 
Hands x bes bea 7 f 


Braus verſus Bede, 


\NE rg © r Jer Ct: ET with 
a Proviſo to accept 5 1.” per Cont. if paid within three 

Months after due. There being a great Arrear of 

_—_— Mo Poo gt nar Fg Writing of the 
him for Intereſt rr roy ere at 6 J. per Cent. 

as > returns an An g the account, defiring 

Forbearance, and promiſing to make Satiafaction to the Mort- 


e- | 31 


653. ohe. This Letter fgned 
Account [ont ne; e - 
Intereſt, ſince promiſing Satisfaction u urbearance 

on 3 and as the Acooes the is was at 

the Rate of 61. Cent. this Promiſe muſt be intended of 
rains e . Alſo where 


e ae W under his own Hand the 

of the In May nh wr when a 

aller by bis R computes it. 

Lord Parker : It is true, a Maſter's R computing In- Inteteſt 

tereſt, makes that Intereſt Princi N Intereſt; ee 1 
appoints a f 


for a Report is as a Judgment of the Court 


Day for the Payment, carrying on Intereſt to that ; 
the Party's Diſobedience to the Court, in * E ary Ine 


ing with the Time of Payment, __ ſubject him to In- 

. But ſuppoſe the 3 an Account whereby eee 
r Intereſt, I queſtion whether ſus Curl. 
. Principal ; becauſe of itfclf it does But where 


52 


<1 8 | 2 
for Intereſt, this wi =, 2 22 Td, unleſs the Mortgagor by any Letter or Wri- 


TT Res 


4 
* 


ent, IRE 


K 8 —— . 
. Ft; - 2 RT I — = 
— N l 1 
- 


2) cnieins; tochumde: n Martina nl i _ 
_ © requiſite: there ſhould be a Writing ſigned by the — © 7.4 
for as much ag the Eſtate in the Land is to be charged: there 
with; but in the Principal Caſe the r. does ff 
his Promiſe; by making Satisfaction n r i 
Forbearance, Lon Proviſo.g 

pen Cend, on t: of pa 

ter due, is generally 1 
rotem, and to be relieved: if only a very — — 654 
has happened, though it may not be relievable againſt in 
Caſe of a long Arrear of Intereſt. However, this 1 J. per 
Cent. is a Satisfaction, and a conſiderable one N. 

But the Court at the ſame Time declared, if there had not 
been ſuch a Penalty of 6 J. per Cent. inſtead of 5 l. and a 
great Arrear of Intereſt incurred, it would, on ſuch a Pro- 

miſe in Writing to make a Satisfaction * Forbearance, 
bore. aire. ere as Allowing, - in * Re- 


— 


7 — 
— 
* . - 
D E 
: FORT 
* 
* 


„ 
Ty LES: 


of the 


5 


8 

e making any 

Le Hon In 1696. the Hoſpital Joby Leaſes, ex. 
Taylor the Plaintiff's Inteſtate for twenty-one Years, under en ior 

what was then che Rack-Rent, which was to expire at Michaek Ya 
1717, the Leſſee had improved the Premiſes building at Rack- 

Fakes, and at. the Audit, which twice Rent, makes 


Ter, every a Move and fourth of September, an ond 1 
Entry was made in the Regiſter, by which, in Conſideration 


ing it 
that the ſaid . built * on the Pre- — 


make him a new Leaſe for r twenty-one n 

Rent, without raifing it; and this Entry 2 by b 
656 Maſter-Warden and moſt of the Fellows. Afterwards when tending to- 

the Leaſe was near expiring, upon the Inteſtate's apply- 3 

Dee en the 4th 

of March 1808 being to wks So” s 

followi 28 

Leaſe of the Preciſe from Michaelmas 8 
and under the ſame Covenants, as the former 
was ſigned by the Maſter · Warden and moſt cllows. 
The Inceſtate died about the Time of the next * 
ber 4. 1717, Whereupon the Widow ew. Agra 
miniſtration, at the Audit in March following, 1 

new Leaſe according to the order ; bot being cited, 
brought a Bill to compel the to make her a new 
of the Premiſſes in Purſuance of own Order ; and 
the Maſter-Warden was the 3 principal Witneſs. 


58 


= 


85 B S. Michachis, 1 720. 


The ſigning 
of any Con- 
tract for 
leaſing by 
the Maſter 
and Fellows 
of the Col 
lege, unleſs 
under the 
not binding R 
vn the 
College. 


» A 


Caſe 188, - 


" "77 oY 00'S 


11 | 


are due of 
common 
Right for 


the Biſhop 
or(his Vicar) 


the Archdeacon's udn ag the Clergy ; and Hor ſuable for in the belebte Cour. 


The Libel was by Dr. Clagget, Archdeacon of the Archdeacon- 
ry of Sudby 


| ſhould have had his R 
ſigning the Order, not a 


a which Reaſons 


'exhibited againſt Saunderſ ſon, as Pro 


eee of Sudbury alledging, that the Archdeacon of 
Sudbu 


of the Appropriate Church of 
Upon which 


r hed 22 — 


Jt was alledged, W for anda new IM 
the Inteſtate, did amount tq an Agreement; and . 
the Bill was pr r to compel an Execution of it. 

Lord Chancellor: The er-Warden (Mr. Allen) wha. 
appears as a Witncl in the Cauſe, > 0 th Truſt in Rela- 
tiqn to to tlie | e, and Ras acted incarifi tently with the Oath, 
he has taken as en neither do I-like*the Recommenda- : 
tion made by the Maſter-Warden and Fellows to make a new 
Leaſe to the Inteſtate Taylor, at the old Rent; it being no 
leſs than a Recommendation” 10 their Succeſſors to wr the 
College, and break their *Statates, which ſay, that 2 
ſhould be made but at the Rack-Rents. As to the Signing 
of private Perſons, namely, the Maſter-Warden and F ellows, 


- | 


that cannot be ſuch a Contract as 8 the College; for a 
Contract to bind that (or indeed any Corporation, as do is 5 655 
Revenue) muſt be under its Common It is true, there 


would have been ſome Equity, if the Inteſtate had, after 
this Order for a new Leaſe at the old Rent, laid out Money in 

ing or building on the Premiſſes, in Confidence. _ 
Reliance on ſuch Order. However, even in that Caſe he 

eparation only from the private Perſons 

gainſt the College: As to the Repairg 

done by the Leſſce ſince the Order for the new Leaſe, theſe 

are no more than what by his old Leaſe he . Ae; 
a the Bill with Coſts, | 


' Saunderſon verſus cake. * 6: 04 
2 N Th. 


R. . Wig of Sulbury in Sufi, e. commen- 
ced a Suit in the Conſiſtory Court fo the Biſhop of Nor- 
wich, for the Annual Sum of 65s. 8 d. as a e 
Proxy due to the Archdeacon, for Viſitations. | 


in Suffolk, in the Cathedral Church of the H 
orwich, of the Foundation of King Edward 


rietor or Curate 'of the 
Appropriate Rectory of A in 800 (which is within the 


Trinity in 


ry was of common Right, Endowment, or Cuſtom, = 
titled to the yearly Sum of 65. 8 d. for Procurations ifluin 


„ and that Sau 
hurch refuſed to on 


: * 


the Proprietor or Curate of that 


— — 


De Term. * Michaelis, 72 8. 
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ae n R. for a Prohibition, 
658 that this Rectory of Apa! was Time out of Mind a: 
impropriate, t any Vicar endowed ; that all the Tithes 
and Profits within this Rectory, Tune out of Mind, belonged 
to the Proprietor thereof, who at his own Expence uſed to 
provide a - Qurate to e 3 Service — the em 
Church of Appal. - 
The Court of B. A having yranted/a Prohibition. is; 1 
came to ſhew Cauſe 5 and urged, that of common 
Right every Parochial Church pays Procurations, or ſome — 
nual Sum in lieu thereof to the Ordinary or Archdeacon; 
accordingly Sir Jobn Davis in his Caſe of — 42 
c Procurations or Proxies are as much due to Superior 
5 Clergy, the Ordinary, or Archdeacon ems is the Ordina- 
55 s Vicar) as Tithes are of common Right due to the in- 
8 « rior Cry. That — — — yo 4 
for, 1/f; as the Inſtruction of Laymen 5 View the 
Tithes, ſo the Viſitation of the Ordin is Vicar the 
Archdeacon) which is accom ET raven 
the Origin of Parſons paying 


- 2dly, That as a Layman cannot "preſcribe in Nengaymen 
of Tithes, ſo the Parſon —ůͤů— — 
cannot preſcribe in not paying of Procurations. And. 
Za, That as Unity of Poſſeſſion does not extinguiſh tho 
Right of Tithes, ſo neither does the Unity of Poſſeſſion ex- 
tinguiſh the Right of Procurations. The Unity of Poſſeſſion 
as to Procurations in Sir John Davis's Reports happened in 
this Manner; a Proxy of 205. per Annum was iſſuing out 
of an impropriate Rectory payable to a religious Houſe, both 
of them came to the Crown in Fee-ſimple, and this was held 
only a Sufj n, and no Extinguiſhment. Now, if the 
659 Payment” of Procurations from every Parochial Church is of 

common Right, then the Party con common 
Right, ought. to come with ſome Affidavit to ſupport his 

Suggeſtion for a Prohibition, (viz.) that his im te 

Rectory has been held and enjoyed free from the Payment 

22 and repu „ A en — This 

is expreſſly ſaid in Godfrey verſus Lewellin, where 

i un ddr by fa . that if che Matter 

for a Prohibition appears on the (a) Face of the Libel, the 

Court will not require an Affidavit; but where the Matter 

does not appear upon the Libel, in ſuch Caſe the other Side 

ought to have an Affidavit of the Truth of this — 

A fortiori it to be ſo in this Caſe, where the 

ſuggeſted for Prohibition is contrary to the Libel, and a- 

gainſt common Right. And indeed, if a bare Suggeſtion 


; (@) Ante 476. Anomymus Caſe, where the fame Rule is faid to be obſerved 
in . 


\ 


1 


De Ten S Michaelis. 1 


6—— 


would do without an Affdavit, nous cbdlü dn of a'Prohibi- 


dar whereby" the ia de of the Spiritual Court would (for 3D 


ſome: Time àt leaſt): be tied up. 

But furely«this Suit for Ptocurations bs proper for he tb 
rial Court; the Duty rarer rnd — is a Spiritual 
Duty; it 3 claimed by * [the Arehdeacon; 
and in this Caſe be — Ingredient) it isclaim- 
ed ſrom a Perſon, the Curate 


' Aſpal, 
vrho in his Suggeſtion for the. Prohibition, gives himſelf the 
Addition of 
ed, yy Manner: of this Archdeccon's- 


It muſt be 
intitüng himſelf by the Libel to the Procuration of 6 f. 84, 


I whieh ens wh. That tink 
2 85 having Penſions and Proxies ou Ti 
* ſes, upon the Diſſolution of theſe — 
* on their Poſſeſſions being veſted in the 
% Biſhops and — had deen diſturbed in the En- 
< joyment of their Penfions and Proxies, notwithſtanding the 
Saving in the Act of Diſſolution of the Ri gbts of all Per- 
4 yons other than the Founders ; for Remedy whereof it is 
* enacted, That where any-of the Biſhops or- Archdeacons 
4 have been ſeiſed of Penſions and Proxies within ten Years 
<< next before the Diſſolution of theſe religious Houſes, fuch 
45 „ Biſhops and Archdeacons ſhall recover the fame in the 
ritual Court, with their Damages and Coſts.“ 
| ow- this Act ſhews that we are in a proper Court, 
while we are ſuing in the Spiritual Court for Procurations. 
But it may be objected, that it ought to be ſaid in the 
Libel, that this Proxy of 65. 8 d. was paid within ten 
Yeats before the Diſtolution of the e Houſe, to which 
this appropriate Rectory did beleng. 
To which we anſwer, that this 
to have been paid Time out of 


and if fo, then it 
muſt 


(a) And notr, that in 1 Nint. 3. and Salk, 550. Lord call, Opinion 
in 2 Inf, 491. to the Contrary, is denied to be Law. 


of 64. 8 4. is did 661 


61 


Foundation of the A 
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but the Archdeacon; therefore t to be paid to him. 
laid to 
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r che Dif 
tion of the Abbies, Ge. 
alſo be objected, that it ſeems- imp 
deacon of Sudury could be ſeiſed of this 
$7. ten Years before the Diſſolution of — Houſe 
to which this appropriate Rectory did; belong; foraſmuch as 
upon, the Face of Libel it appears, that this very Arch= 
deaconry was founded after the Diſſolution of the Abdies, 
dix. in Edward the Vith's Time. | 
Anfw. All that appears by the Libel is, that the Cathedral 
Church of the Holy Trinity of Norwich was. founded in Ed- 
ward the VIth's Time, but the Archdeaconry of Sudbury 
might be founded long before : Beſides, if Proxies were due 
from all Pariſhes of common Right, (as plainly they were) 
they muſt conſequently be as plainly 5 payable to ſame 
Perſon or other, to ſome Archbi 
within whoſe Juriſdiction this Ch 


the Proxy of 6 s. 8 d. was pa 2 — 
Neither can it be thou thas the Biſhop of Norwich claim 
it; for it is in the Saſtry wig acre 
Archdeacon ſnes, ſo that it is evident Proxies are due to 
in this Caſe, and as evident that no Perſon claims the 


1 


it 


TE 
'T 


But farther, our Title in the 
Cuſtom only, but by Endowment ; — as the Fe 
and we can prove, for fifty, ſixty, or ſeventy — 
by ancient Books in the Regiſter's Office belonging to 
Archdeaconry, this Sum of 6 s. 8 d. has been paid; it 
to be good Pridence/ of an Endowment, tho' the Wri 


2 
Ty 


fit 


of ſuch Endowment be loſt ; and this Title of Endowment 


is ny tryable in the Spiritual Court. 
Upon the whole Matter, I hope the Court will not grant 
this rohibition. 

It is but a ſmall Matter in n (6.5, 8 d. a Year ;) 
1 is plainly proper for the Eocleſiaſtical Court; the Nature of 
the Duty is Eccleſiaſtical ; it is claimed by an, Eccleſiaſtical Per 
fon; it vali claimed from an Eoclefaſtical Perſon for all which 
Reaſons it is ſurely proper to be ſued for there, 

It being moved „ all the Court, vs. 


Pratt Chief Juſtice, Powys, Eyre, and Forteſcue Juſtices, 


diſcharged. the Rule for a Prohibition, and delivered their 


1 and therefore 


properly ſueable for in the Spiritual Court. 


lic Of this Opinion was Mir. Juſtice Eyre, who cited the Dean and Chapter 
of Norwich's Caſe, 3 Co. 73. 


5 — 15 2dly, 


þ 1 
Ll 7 # 
* 
+ 
. LY a bk 
o ®, 
— hs . hs + a 
4 d 4 
. ———— - 
— 


De Term. S. Michaelis, 1926: 


* 


 2dly, That it was 2 by and from an Eccleſi- 
aſtical Perſon, which made it the ſtronger. | 8 
| 45 That tho' there was an Impropriation in the Caſe, 
all ere muſt be a Cutate to take Care of the Souls of the 
Pariſh ; and that Curates, as well as other Perſons, muſt; 
ſtand in Need of Biſhops or Archdeacons Inſtructions and Vi- 
ſitations: Conſequently, %, 5 
4thly, That the Ordinary or Archdeacon ought to be allow- 66 
ed for his Procuration, what had been | uſually paid for it, 003 
which here appeared to be 6 s. 8 d. | | 
- gthly, That where a Thing is claimed by Cuſtom in the 
Spiritual Court, it muſt be intended according to their Con- 
(a) 2 Inſt, ſtruction of a Cuſtom, and by their Law (2) forty Years 
049» 053 make a Cuſtom or Preſcription. . 
* 6tly, That the Payment of 6 5. 8 d. for 70 or 80 Years 
was an Evidence of an immemorial Payment; but if it could 
not be ſtrictly immemorial, as taking the Archdeaconry to have 
been founded in Edward the VIth's Time, ſtill ſince that Pe- 
riod, it might become due by Endowment, which might in 
this Diſtance of Time have been loſt. ler 
Memorandum : In this Caſe a Prohibition had been moved 
for in Vacation before the Maſter of the Rolls, who firſt grant- - 
ed it ni cauſa; but afterwards upon Motion, inclined to think 
Proxies due of common Right; and tho' this Proxy could not 
have been due, Time out of Mind, to the Archdeacon of Sud- 
bury, if that Archdeaconry was founded in Edward the VIth's 
Time, yet being due to ſome Perſon or other Time out of 
Mind, it might afterwards come by Endowment to the Arch- 
deacon ; and that this was to be preſumed from the Payment 
to ſuch Archdeacon for ſeventy or eighty Years, + 


Caſe 189. | Chapman verſus Forth. 


Lord Chan- | "at 
cellorParker. HIS Cauſe was reſerved for the Judgment of the Ma- 
er of the Rolls, who after Time taken to conſider 

(5) 17 Nov. thereof, gave his Opinion (5). The Caſe was, 
8 88 One Walter Gore by Will deviſes thus: All the Reſidue 664 
One poſſeſ- of his Eſtate Real and Perſonal he gave to John Chapman in 
| _ Truſt, only the Leaſe of the Ground he held of the School 
ſes it to 4 Of Bangor, for the Uſe of his Nephews William Gore and 
and B. and Walter Gore during the Term“ of the Leaſe as herein after 
if either of limited, and having given ſeveral Legacies, declared his Will 
them died ag to the Remainder of the ſaid Eſtate, as well as his Free- 


and leave no 


Iſſue of their hold Houſe in Shaw's Court, with all the reſt of his Goods 


reſpective and Chattels whatſoever and whereſoever, he gave to his 
ee | | _ 
then to C. 


This held a good Limitation to C. if A. or B. left no Iſſue at their Death, 


»In the Regifter-Boek it is faid Termination. 


Mo 


L om Do — 
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Nephew William Gore; and if either of his Nephews II. 
depart this Life and leave no Iſſue of 


liam or Walter ſhould 
their reſpective Bodies, then he gave the ſaid [Leaſehold] Pre- 
miſſes to the Daughter of his Brother Filkam Gore, and the 
Children of his Siſter Sibley Price; upon which the Queſtion 
aroſe, whether the. Limitation over of the Leaſchold Premiſ- 
ſes to the Children of the Deviſor's Brother and Siſter, was 


void as too remote? | 


The Court was of Opinion that the Deviſe over was void, 
and ſaid that had the Words been, if A. or B. ſhould die 
without Iſſue, the Remainder over; this plainly would have 
been void, and exactly the Caſe of Love and Windham. 1 Sid. 
450. 1 Vent. 79. 1 Mod. 50. 

Now there is no Diverſity betwixt a Deviſe of a Term 
to one for Life, and if he die without Iſſue, Remainder o- 
ver, and a Deviſe thereof to one for Life, with ſuch Re- 
mainder, if he die leaving no Iſſue; for both theſe Deviſes 
ſeem equally relative to the Failure of Iſſue at any Time after 
the Teſtator's Death; and for this the Court cited and much 
relied upon 1 Leon. 285, Lee's Caſe, where one deviſed Lands 


— 72 
— 


to his ſecond Son Wilkam, and if Wilkam ſhould this 
Life not having Iſſue, then the Teſtator willed that his Sons- 


665 


in-Law ſhould ſell his Lands, and died: Wilkam had Iflue 
a Son at the Time of his Death, who afterwards died with- 
out Iſſue; upon which it was clearly reſolved by the whole 
Court, that though literally William had Iſſue a Son at his Death, 
yet when ſuch Iſſue died without Iflue, there | ſhould be a 
Sale; for at what Time ſoever there was a Failure of Iflue 
of William, he upon the Matter died without Iflue. And 
in a Formedon in Reverter or Remainder, whenever there is 
a Failure of Iſſue, then is the * firſt Donee, in Suppoſition 
of Law, dead without Iflue. ; 

His Honour mentioned the Caſe of Hughes and Sayer, 
which he himſelf upon Conſideration had determined; and 
ſaid there was a Diverſity betwixt Iſſue and Children, Iſſue 
being nomen Colleftivum; and alſo between Things meerly 
Perſonal and Chattels real; more particularly in the Caſe of 
Hughes and Sayer, by the Deviſe over of the Money to the 
Survivor, if either of the Donecs ſhould die without Chil- 
dren, the Teſtator of Neceſſity muſt be intended to mean 
a Death of the Donee without Children living at his Death; 
for to wait until a Failure of Iſſue, might be to wait for 


ever. 


* For which Reaſon, altho' the firſt Donee had many Iſſues in lineal 
Deſcent inheritable to the Eſtate-tail, and who held the Eſtate, the De- 
mandant need not name any of the Iſſues in the Clauſe, [& que pe mor- 
tem, c.] but ſhall fay, & = 2 mortem of the Donee ad ipſum revertt 


or remanere debet, e quod died without Iſſue. 8 Co. 88. . 
Bucimere's Caſe. 


It 


>. 
_ 
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bee alſo iba: ä when Dat, of. . 
the Term veſted, in Regard the Deviſe was to William and 
Malien Gune: The Court declared that the ſubſequent Words 
increaſed their Intereſt, and gaue the whole Term to them, 
or x plainly. intended to diſpoſe of and deviſe away the 666 
eim from the Teſtator's Executors; that a Deviſe of 
— — for a Day or an Hour, is a Deviſe of _ 
whole Term, if the Limitation over is void, and it appears 
at the ſame ee be intended.-t0 BI, Xs of 
(a) Sab. 25 Ae 1 Nun. Turm. 1720. This Caſe coming 
July. before. Lord: Punlen upon an Appeal, his Lordſhip reverſed 
the Decree ; and ſaid, That if I deviſe a Term to A. and 
if: A. die withous leaving Iſſue, Remainder over, in theo vulgar 
(b)Videante and natural. Senſe, W n muſt be intended (6). f Al. die wi 
33 ver- out leaving Iſſue at his. Death, and then the Deviſe over is 
4 Tart good; that the Word: [ Die] being the laſt antecedent, the 
ver. Gaunt, Words (without leaving EHaeflimult refer to that. Belides, 93 
— . the Teſtator who is. inaps Concilii, will, under ſuch Cx | 
„„ 5 cumdtances, be ſuppoſed to v in che vulgar, common 94 
| natural, not in-the 
His Lordſhip likewiſe took Notice that in a Formeden in | 
Remainder, where. Tenant in Tail leaves Iſſue, which Iflue 
afterwards "les: without Iflue, whereupon ſuch Writ is brought, 
the For medon ſays, * that the Tenant in Tail did die leaving Iſſuo 
J. S. which F; S. died afterwards. without Iſſue, and fo: the 
firſt. Donee in Tail died without Iſſue, thus the Pleading f | 
that the Donee in Taib died leaving Iſſue at Death > 
conſequently the Words [leavin ite] refer to wr” Time 
of the Death of the Fenant in Tail; and if the Words of 
a Will can bear two Senſes, one whereof is more common and 
natural than the other, it is hard to lay: a Court ſhould take 
the Will in the; moſt uncommon Meaning; to do what ? to 
deſtroy. the. Wil. 
 2dly, He ſaid that the Reaſon why a Deviſe of a Freehold 667 
to one for Life, and if he die 3 Iſſue, then to ano- 
ther, is determined to be an Eſtate-tail, is in Favour of the 
(e) Vide ante (e) Iſſue, that ſuch. may have it, and che Intent take Place; 
the Caſe of but that there is the plaineſt Difference betwixt a Deviſe of a 
Target vet- Freehold, and a Deuiſe of a Term for Vears; for in the De- 
us C. viſe: of the latter eee. and if he die without Iſſue, then to 
another, the Words [if he die without Iſſue] cannot be ſuppoſed 
to have been inſerted in Favour of ſuch Iflue, ſince they can- 
not by any Conſtruction have it. 


A 


„QA ure, and fee the Regifter of Writs, and 8 Co. 88. a. 


20), He 
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34h, His Lordſhip obſerved what ſeemed- very material, 
(and yet had been omitted in the Pleadin gs, and alſo by the 
Counſel at the Bar) that by this Wir the Deviſe carried'a 


*-Preehold' as well as a Leaſchold Eſtate to Nilliam Gore, and 
if he or Walter died leaving no Iſſue, then to the Children of 
his Brother and Siſter, in which Caſe it was more difficult to 
| conceive how the fame Words in the fame Will, at the fame 
Time, - ſhould be taken in two different Senſes. As to the 
Freehold; the Conſtruction ſhould be, if Wilkam or Walter 


hold, 


died without Iflne generally, by which there w © Lad be at 
Trme a-Failure of Hue; and with Reſpect to 
that the fame Words ſhould be intended to a thee 
without leaving Iſſue at tbeir Death + However, Lord 
cellby (aid, it might be reaſonable enou to take the ſame 
* as to the different Eſtates, in a} Senſes, and 
—7ꝛ2qu by two ſeveral Clauſes, (viz.) I deviſe to A. my 
Land? ind if £ ie without kaving he, then © 
B. and I deviſe my Leaſchold to A. and if . die without Lincoln. 
leaving Iſſue, then to B. in which Caſe the different Clauſes 
would (as he conceived) have the different Conſtructions 
above-mentioned to make both the Deviſes good ; and it was 
reaſonable it ſhould be fo, Ut res magis valeat quam pereat. 


Marſh verſus Tous. 


HE Teſator having two Sons and a Daughter, by his 
Will, of which he made his Wife Executrix, 
2000 l. a- piece to his two Sons, and 20004. to his Dau tr, 
ble at twenty-one or „with a Proviſo, that if 


paya 
Aﬀets ſhall fall ſhort for the Payment of theſe Legacies, 
the Daughter ſhall be 


paid her full and that the Abate- 
ment ſhall be born proportionably out of the Sons Legacies 
only. The Teſtator leaves ſufficient to pay all the Legacies, 
but the Executrix waſted the Aſſets, and by that Means only 


there happened a Deficiency. 


ment ſhall be born out of the Sons 
Executrix waſtes ; the Daughter's Legacy ſhall have the Preference. 


2 race ra that the Teſtator could 
—ͤů —— — 
pence of the Soon, i the Waſting of the ecutrix ; that 
the Eſtate could not properly be faid to fall ſhort, the Teſta- 


668 


5 U tor 

* By the Will, as it is ſtated above, from the Regiſter't Book, both in the 
the Caſe at the Rollt, and on the A , the Limitation over was 
reſtrained but in | Macclesfield's Notes that 


Fg Vide 


2 ver- 


ſus RY 


x Caſe 190. 


Lord Chan- 
cellor Parker, 


One having 
two Sons and 
a Daughter, 
by Will 
gives - each 
2000 — 
able at 5 
ty - one, pro- 
vided if Aſ- 
ſets fall ſhort 
to pay the 
Cics, 


the Abate- 


Legacies, Teſtator leaves Aſſets to pay, which the 


” ” " ” 
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Legacies; nor could it be pre- 
ſumed he foreſaw his Executrix would waſte his Aſſets, for 
then he would not have made her ſo: Wherefore this being a 
Caſe unforeſeen, was unprovided for by the Teſtator, and con- 
ſequently the Daughter * to abate in Por portion. 
But on Appeal to the Lord Chancellor, this Decree was re- 
verſed ; for that here was a plain Preference given to the 
Daughter's Portion before thoſe of. the Sons ; and this Caſe 
was within the Words, the Eſtate. actually falling ſhort to pay 
the Legacies ; that as the Teſtator had not reſtrained it to any 
icular Means by which the Aſſets ſhould fall ſhort, it muſt 

be taken generally, viz. if by am Means there ſhould be a 
Deficiency ; for ſtill the Damage was the ſame to the Daugh- 
ter, whom the Father ſeemed 1n all Events to have provided 
for with a Portion of 2000/, His Lordſhip is Caſe, 
Sup 


tor leaving Aſſets to pay all his 


t 
poſe the Eſtate had after the Teſtator's Dearth fallen ſhort 
thro' a Loſs by Fire, or by a bad Title on which Money had 
been lent, neither of which could have been foreſeen by the 
Teſtator, ſurely both theſe Accidents would come within the 
the Proviſion of the Will, and the Daughter ſhould have her 
full Portion of 2000 J. that it was the ſame Thing as if the 
Teſtator had faid, his Daughter's Portion ſhould be. paid in the 
firſt piace; and the Conſtruction which the other Side would 
put on this Clauſe, was to make no Diſtinction where the Te- 
ſtator has made a very plain one, Wherefore let both the 
Words and Meaning o = Will take Effect, that is, let the 
Daughter have her full Portion, and the. Abatement be made 
only out of the Sons Legacies. FORTS 725 | 


Caſe 191. Attorney General verſus Grant Rector of 


- "= Bp - 
— — St. Dunſtan's. | 
Liberty of N Information wes brought in the Name of the Attor- 
- = in ney General at the Relation of the Inhabitants of the 
_—_— the Rolls Liberty, againſt the Impropriator, Curate, and Overſeers 
Pariſh ot St. of the Poor of the Pariſh of St. Dunſtan in the Weſt, London, 
Dunſtan in for an Account of Charities given by ſeveral Wills and Deed 
the Welt, to the Poor of the ſaid Pariſh ; and as the Liberty of the Ro 
m_—_ was Part of the Pariſh of St. Dunſtan, and the Inhabitants of 
Fifth to- that Liberty, on the ſaid Pariſh Church being lately repaired, 670 
wards the had been aſſeſſed, and paid a fifth Part towards the Repairing 
rer of thereof, (viz. 300 out of 15001.) therefore it was * 
Church ; that the Rolli Liberty might have a Fifth o all the ties 
3 * 

iarm 


Overſeers, and maintaining its Poor ſeparately, is not intitled to a Share of the Charities 
given by Will or Deed to the Poor of St. Dunſtan's, tho” intitled to a Fifth of all Collections 
made at the Church Doors, or at Sacraments, | 
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by Will or Deed given to the Poor of St. Dunſtan's, as like- 


Church, or at Sacraments. | 
It ſeems the Pariſh of St. Dunſtan, with Regard to ſuch 
Part thereof as is within the City of London, has ſeparate Of- 
ficers, both Church-Wardens, and Overſeers, and maintain 
their Poor ſeparately ; in like Manner that Part which is with- 
in the County of Mzddleſex, and Liberty of the Rolls, hath 
diſtin&t Officers for the Poor; but as to the Chapel, that only 
belongs to the Maſter of the Rolls, who ex gratid gives Leave 
to the Inhabitants of the Liberty to come . 
Lord Parker : Before the Statute of the 43 of Elia. there 
were no ſuch Officers as Overſeers of the Poor; fince which, 
as that Part of the Pariſh of St. Dunſtan which lies in London, 
has had diſtin Overſeers, made diſtin& Rates, and maintain- 
ed their Poor ſeparately, this makes them as a diſtin& Pariſh ; 
for which Reaſon, with ReſpeR to all Gifts of Charities by 
Will or Deed given to the Pariſh of St. an in the Weſt, 
that Part of the Pariſh which lies in muſt have and 
enjoy the ſame, excluſive of the Rolls Liberty; but as to all 
ſuch Gifts, Grants or Deviſes before the Statute of the 43 Eliz. 
as at that Time the Pariſh and Li were not ſeparated 
diſtin& Officers and Overſeers of the Poor, the Liberty of the 
Rolls being then Part of the Pariſh, ſhall have a Proportion 
thereof : But the Liberty having contributed to the Repairs of 
the Church, and being really within that Pariſh, as to all Col- 
lections of Charities at the Church Door, or at the Poor's 
Box, or at the monthly or other Sacraments, which are in Part 
given by the Inhabitants of the Rolls Liberty who have Seats 
in, and repair to the Church of St. Dunſtan ; and foraſmuch 
as the Inhabitants of the Rolls Liberty pay towards the Parſon 
and Lecturer of St. Dunſtan's (there being in Vacation Time 
no Preaching at the Roll's Chapel) and contribute to the 
Charities of St. Dunſtan's : So ought the Poor of the Rolls 
Liberty (being Part of the faid Pariſh) to have a proportion- 
able Share of thoſe Charities ; wherefore to the Intent it. may 
be ſeen whether this has been obſerved, let the Diſpoſitions of 
theſe laſt mentioned Charities be ſpecified in a Book containing 
dl e Perſons to whom given, and for what 
ſe. 
emorandum : It being faid in this Caſe, that as to the Cha- 
2 given at Sacraments, the Parſon was not bound to 
diſtribute it among the Poor of the fame Pariſh, but might 
beſtow it on any Object of Charity : 
Cur' : I will not now determine this, tho' ſurely if equal 
Objects of Charity are to be found within the Pariſh, they in 
Reaſon ought to be preferred. 


Leighton 


wiſe of the charitable Collections made at the Door of the 


1 
Caſe 192. Leighton verſus S E. ru, Linas f 
In Caſe of „Hk Defendant Sir Edward. Leightows Father 1275 
2 ul gend, and afterwards fold the Manor of 
viſed to be County of '\Montgomery in Wales, to his Brother: the 
ſold, 4 and upon his Death the now Sir Edward Leighton ſet u 
viſed to . 8. old Intail created about 200 Years ſince, _ got into P TY: 
— 4 on; the Plaintiff brought an EBectment which was tried in 
after two Malts, and a Verdict paſſed for the Defendant upon producing 
Triak in an old Inquiſition finding the Intail ; but there was no as 
. produced creating this intail. 
Equity will | | 
grant a 1 ä ; 
7047 
The Plaintiff at Law broug ht his Bill in this Court, ſetting. 
forth that the Writings wine all in the Defendant's Hande, 
and praying that they might be produced, and that the De- 
fendant might not ſet up a Title under any Truſt- Term. 
Upon which the Lord Cowper decreed, that os Trial ſhould, 
be upon the mere Right in an Ejectment; and that no Truſt- 
Term, Mortgage or Leaſe ſhould be ſet up, but that the De- 
fendant ſhould make Title only under the Intail. | 
Accordingly it was tried in Shropſhire, where before Mr. 
Baron Price, the _ Defendant Sir Edward Leighton had a 
Verdict; but the oh nt againſt it, a new Trial was. 
granted 93 of t e Bxoch eguer, which was had, 
and a Verdict for the Plaintiff : —— gs; at was afterwards a Trial 
likewiſe in the King's Bench, and a Verdict again for the Plain» 
tiff, And now on the Equity reſerved, it was — . 
the Plaintiff ſhould have a perpetual Injunction with Coſts 15 
Lord Parker ; The Phindf has no Reaſon to — 
(as he does) of che Inconvenience, that there is no End of 
Trials in Ejectments, for the two firſt were found againſt 
him; but it is true, the two Trials at Bar which were by the 
Direction of the Court, being for him, I do not ſee what this 
Court has been doing, unleſs it ſhould now grant a perpetual 
Injunction, If a Truſt Eſtate be deviſed to be fold, and on a 
Bill brought againſt the Truſtees to ſell, the Heir conteſts the 
Will; after two Trials, the Court will grant a perpetual In- 
(a) Preced. junction. In the Caſe of the Earl of (a) Bath verſus Sher- 
in Chan. win the Title w. a mere legal one, where after ſeveral Eject= 
* iter ſe. ments and five Verdicts for the Earl of Bath, he wn 
veral Trials Bill of Peace for a perpetual Injunction ; the Lord Chancellor 
in Ejeft- Cowper thought this too much for him to grant, but ſeemed 6 
e we to e. it to the Plaintiff as a Cauſe proper for the Houſe 
erdicts in of 
all, in Fa- 
vour of the 


Will, Equity on a Bill of Peace will grant a Ns Injunction. 


g Siva n | ; 4 q — HR 
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of Lords; and on an Appeal, the Lords ted a perpetual 
Injunction, which I take as a Reverſal of w Lord Gowper's 
Decree, and-as a Precedent in the higheſt Court of what ought 
to be in this Caſe. Conſequently it is very improperly ſaid, 
that only the Houſe. Won in ſuch Caſe ſhould grant a per- 
petual Injunction ; for that Houſe on Ap ives ſuch a Judg- 
ment as the Court below ought to ing wg This — 
directing Trials, and ordering Writings to be produced, has 
been doing nothing all this While, if it cannot grant a perpe- 
tual Injunction, which really after ſo many Trials ſeems to | 
be for the Benefit of both Parties. A . - ONS 
As to the Objection, that in the Caſe of the Lord Bath ver- Equity will 
ſus Sberwin, the Lords would not have granted a perpetual In- the rather 
junction, but for its being an odious Cauſe, tending to Baſtar- ant a 2 
dire a noble Perſon after his Death; I anſwer, It did not nenn 
tend to Baſtardize the Duke of Albemarle, but to make him where it di- 
the 3 Son of Radford. However, the principal Caſe rect, the 
is ſuch as not in its Nature to be intitled to any Favour ; for Trial or 
the Defendant Sir Edward Leighton is contending againſt a Cauſcagainft 
Purchaſe, under which there has been Poſſeſſion for very many which the 
Years, againſt a Sale made by his own Father to his Brother, Verdids are 
and is ſetting up an old Intail of about two hundred Years and 
ſtanding” to defeat this Purchaſe ; and if there was not the Natur. 
cleareſt Proof imaginable of ſuch an Intail, (as poſſibly 12 
was not) the Jury were in the Right not to find it. It is 
— an Inconvenience in the Law, that there ſhould be 
no End of Trials in Ejectment, and that one Trial in a real 
Action (which perhaps may be at a Trial 3 prius) ſhould 
be final, when at the ſame Time twenty Trials in Ejectment 
674. and at the Bar in Weſtminſter Hall will not be concluſive ; 
but this cannot properly be urged in the preſent Caſe, when 
upon the two or three firſt Ejectments the Verdicts went a- 
po the now Plaintiff, who, had they been conclufive, muſt 
ve been barred. * 3 
But as to the Coſts in this Court, the Plaintiff William 
Leighton has had Relief by producing the Writings, and pre- 
venting the Defendant from ſetting up any old Terms; and 
it does not appear that the Defendant Sir Leigbton (the 
Heir of an ancient Family) has ſo far miſbehaved, as that he 
ought to pay Coſts ; though he ſhall loſe his own Coſts, the 
Right appearing againſt him ; but the Plaintiff to. have the - 
Coſts at Law for all the Trials. | == 
bye 5 oper was affirmed (a) in the Houſe of Lords with (a) Marth 
40 J. Coſts, | 1 4 
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Caſe 193.  Attormey General verſus Lig 

Lord Chan- 

cellor Parker. NE Þ N Sf 3 Mae 

Twosch enning. 0 affron allen in 5 
in th hooks ( # others, ſubſcribed; to a Chari Sh « of twelve OT 


and twelve Guls,- which Subl 2 was only duri 
* Ros an. of of the Benefactors. Penning delighted with 
a Charity ſceing theſe Charity Children, declared he would leave them 
School for * at his Death; there was alſo a Free School me 
_—_— ſame Town, and Penning made his Will, giving 8 

Ir 


the Charity School, bw ven ns __ to his poor 
denn G, Relations, and died... 0 
rity School; 


tho? both be Charity Schools, 8 Charity School for Boys, an Gink ll ks, 


The Executors inſiſted on the Want of Aſſets. 
Tord tore BA Though the Free School be a Charity 
School, yet the 8 School for Boys and Girls went more 
common by that ; and as the Teſtator was fond 6:51 
of the Mac: and declared he would leave them a „ 
therefore That, and not the Free School is intitled thereto; 
ſo let the be brought into Court with Intereſt from 
Legacy to a the End of the Year ater the Teſtator's Death; and in 
Charity mall Caſe of a te of Aſſets, let all the pecuniary Le- 
e ee gacies, « as well that to the Charity * as others, abate, in 
portion wi 
other Lega- Proportion; for though the Romans preferred a Nn or 
cies on Fai- charitable Legacy to others, yet our Law does not: 
lure of Al- being all but Legacies, and equally intended by the 1 
158 tator to be paid, it would be hard that one of them by 
being preferred ſhould fruſtrate all the reſt ; beſides 3 on 
ther Legacies being given to ſeveral of the Teſtator's poor 
Relations, are Charities alſo. And becauſe it is objedted, 
that on the Failing of the Charity School, the Charity ou 
to revert to the Founder, therefore in ſuch Caſe I give 
Liberty to the Parties to apply i ie the Court. 


(1 


Caſe 194. Pool verſus Sacbeverel 

Lord Chan- YL 
cellor Parker, L* a Bill 1 touching the 5 and Eſtate 
Advertiſe- f — Sacheverel e a. who had Ws. coo 
ment inſert= _ by 
ing in the 


publick Prints, that whoever ſhall diſcover and make | Proof of the Marriage in in Quel- 


tion, ſhall have 100 J. Reward, adjudged a Contempt of the Court, and the W e 
it committed. 


* Vide ante Tate verſus Auſtin, and Maſters verſus Maſters ; but the 
tual Court gives the Preference to Charity Legacies, and in ſuch Caſe 


an Nort would not injoin them. Vide 1 Vern. 230. Fielding verſus 
Bond. 


"ET 


— ai 
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by his firſt, Wife, \ mactied to the Plaintiff Pao, the 


; Spiritual Court it was adj to be a ö 
cinge, and that Sentence affirmed Delegates ; but the 
Daughter claiming Title to a Moiety of the 'real 
Trial at Bar was directed in C. B. where the Marriage was 
found; and afterwards the Plaintiffs Father put an 
tiſement into the Daily Courant, intimating, "that. whercas 
there was an E in the Regiſter in the Fleet Priſon, of 
a Marriage there 27th of November 1705, in the Words 
and Figures following, (viz.) * November: 27. 1905. Ro- 
bert Marſhal" of St. Martin's Lane in St. Martin's Pa- 
* riſh, and Anne How Spinſter :”” -- Whoever ſhall diſcover 
and legally prove that the ſaid two Perſons were then mar- 
ried, and before and at the Time of the 
really called and known by thoſe reſpective Names, hall 
have a Reward for ſuch Se or lp Proof of the 
fame) of 100 l. over and above Charges to be 
paid by Edward Pool, ; 

And it was nom moved that Pool ſhould be committed 
it having been formerly mentioned before the 1 
| Rolls, who ordered it to 2 before 
cellor, as being a Matter 
one Side, he + the Sub 
the Preſervation of Evidence from Subornatio 
The Motion being made before Lord Chanc 
by him adjourned to the next Seal, after which at 


Oey Hy Chancelbr with great Solemaity — 


977 This tends to hs Suborning of Witnefles, is very dan- 
gerous, and Re only greatly Criminal, but is a Contempt 


of the Court, being a Means of preventing Juſtice in a 
Cauſe now wag Fr which is vated b Marriage 
having been pronounced good in the Court of Delegates, and 


alſo a Verdict at the Bar of the Common Pleas in it's Fa- 


vour ; and as the Court may, fo in Juſtice it ought, to puniſh 
this Proceeding. 


It has been objected, that nothing has been done in Con- 
ſequence of this Advertiſement, no Witneſs come in. 


————— 


5 — — —— 4 . DD. oe 
3.5 2 - 


Ss Reſp Aces ut 1 [Sur unt forae Perſon would come. 
in, were this not diſcouraged ;' however the Perſon moved a- 
gainſt has done ds Fan, men is ſtill not 
055 * Offer particular Peron. 
Object. This is not an 
Nep. It is equally criminal R Offer is to any, 
to any is to every particular Perſon. This Advertiſement 
come to all Perſons, to Rogues as well as honeſt Men; 
and it is a ſtran Way of arguing to fay, WN 
Reward to one Witneſß is crimin . offerin 
re criminal, as ft 07.0 


more than one is not ſo : Surely it s 
may corrupt more. t 
A Perſon coming in for doch « Reward m0 Wh 
neſs for that his Teſtimony muſt be rejected. 
Refs. It is ſo of every Witneſs. ſuborned or bribed; he 
is no Witneſs, if you; prove him bribed, 5 
g. This Matter 18- now o 1 v8), the Sentence in 
the ritual Court and the Trial, 
Ke. It is not over; for ſuppoſe, on the bee 2 678 
by is Advertiſement, a Dozen Affidavits ſhould 
ing what it deſired may be proved, this would obably 
induce: the Court to grant a new Trial, and might over- 
turn all wo gen which have hitherto It is 
a Reproach to the go ice of the Nation, and infufferable 
Thing, to make a Publick Offer in Print to 10 Evid 
and is tantamount to faying, that fuck Pet ons as 
come in and ſwear, or procure others to ſwear ſuch. a 115 
1 have 100 J. Rew-ard; and this in a Cauſe now de 
here: If. 100 J. is to be allowed, the fare Reaſon will 
hold as to the allowing of 500 J. or 1000 J. And tho 
Intention of the Perſon ſo adyertiſing may be innocent, (an 
I, knowing the Man, believe it was ſo, inſomuch that i 
a Court may be ſaid to have Inclinations or, Im 
from thence, I muſt own, 1 be Babe Joſt m. 
L De RS . 
of the Court, na ce 0 ation g co 
cerned in ſo Blick . 1 ot diſmiſs the Party, 
tho' his Gan oth offer to pa N to ** other Side, but 
1 and Toe Example We 15 a. ng =; 


2 Rc Rt DOY eas *. — — * — ——— — 
- 


wr We 2 Bs 6k * 
— —— * 
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6. 


were bound, in LF 
is Freehold. 82 mithout ith 
\ 679 any of his Debts and L acics, and ives ds to 500 I. and 
C. in Fee, in Truſt to ſell to pay his Debts and deviſes his 
given a of 500 „ to D. di r 
xecutor ; D, the tee of the 500 J. MLIOT ving « per- 
* Legacy 3 upon which Lord Harcourt decreed 8s to ſonal Eftate 
o much of the perſonal Eſtate as was exhauſted | - ſufficienton- 
Debt, the Legutog Ml, he 500 l. ſhould ſtand: i Place of CREE 
Bon inſt nd, 5 g 
Legatee 
8 ſhall not 
ſtand in the 
Place of the 


£ 
= 


-_ \ . a 4 
. 1 
6 * „ egg TR TT hs 74 [44 


as #47 hea panes 
appealed to the Lord Parker, inſiſting that the 500 J. 
N on the Copyhold Eſtate, and 
ate which . 7 expreſly deviſed to another Perſon ought 2 
) be liable, "24 that the Land being ſpecifically devi 


Fon Few with a general Legacy. 
ker, baving taken : 18 % tr. 18 of it, reverts 


pe Gert ene yet Au e cr Lind as a 


ific Legatee, and ſhall not 2 upon, or made to 
contribute towards a pecun 


1195 "That & was « Rae, ons g 1 Legacy of 


Horſe, 'or Diamond, and alſo a Legacy — 

goo. to B. and there are not Aſſets to "pay both, Al 

ſect tee ſhall be preferred and have his hls Le 
were — to him conridt to ne 2. 

pecuniary this wou tanto, to make ſu 

o_ rp nay 19! Legacy, e the manifeſt 3 


eſtator. 
680. 34h), That if a ſpecific tee ſhall not contri- 
> 2, Th ds a pecuniary leſs ſhall a ſpecifi 
Deviſee of Land. | | 


* | | 4tlh, That 


© es Term: $:"Michaelts, 1720. 


' 4tbhy, That if in te principal Gal Caſe the Teſtator bad devie- 


ſed the 500 J. to. an 8 
out leaving Aſſets to pay ou 500 = pecific Legatee 
of the Leaſe qught to prevail, without contributing towards 


So Legacy; and if ſuch pecun pm” ah ar 
ae Agr of a erm, 4 fortiori 
ſhall be not itppoint the Will as to a Deviſe in Fee, which 
ESE 
s with m c t a Court o Equity, in any 
breales in u on, or charges, a real Eſtate. by 
_ © 5thly; That this Cafe was ſtill ſtronger, where the Ten, 
tor had appointed 2 Fund for the Payment of the ies, 
vi Coppin 3 chat had failed for want of a 
Surrender, 


Conſ would be, that the Fund 


failing, tlie Legacy m fail n Indeed the Bond Cres 


ditor * elect to have his Debt out of the Aſſets in the 
Hands of the Heir, or of che Deviſce, but in ſuch Caſe the 
Heir or Deviſee ſhould have this Relief, viz, to ſand! in 
the Place of the Bond Moc and re-imburſe himſelf ou 
of the perſonal Eſtate. / T 


But tho' Equi 8 e ee abe © 4 8 


of Aﬀets, yet would it not =" this to diſa Will 
of he Teſtator, by breaking in upon the Dey! of the Free- 
Hold which the Teſtator did Sol l to but on 


B HE to charge the Copybiold Eſtate 


(a) Vide an- And note, That the fecretal Order in the Cale of (a) Hern 

te 201. © yerſus Merrick was produced, whereby it appeared, that Lord 
Harcourt did not then determibe this W bas nan it 
for farther Conſideration. A 


* 
1 
9 


Caſe 10% 8 Hluurtop ww Whimore. 
Lord Chan- Mk 
cellerFarker, NE by. Will gives his Daughter a Porn ME: oo |, 


_ afterwards the Father marries the Dau vives 
Daughter a her. 300 J. for her Portion; and lives four the 
Portion of Marriage of his Daughter, without reyoking his Will. 


oo l. and 

aſterwards in his Life-time gives her tf 1. for her Portion, in 
Years after dies without r ES in; the Huſband is rb . 
nn ans Legacy, x nor ay Part be 


The Huſband of the Da 
Aſſignees under the 
ecutor of the Father for - kalihag, that __ 
the Father had given to his Daughter a Portion, 
6 8 

Th 


op becoming «Ek Ex- 24 
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ter for it. 


Heath verſus Percival. 


IIR Stephen 


T 


as 1693 


fince 
in the P 
being very ill in Health 


was em 
ercrval 


Bond to the Plaintiff for the P 
\ the 


Evans the Goldſmith and his Partner Percival, 


were bound in a 


10001, and Intereſt, and this 1 
Year the — g 


68 3 the 


ſame Year 


—De De Ter erm. S. Michacs * I7a0. 
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— nn Evans, by by ready Maney and his 
own Bond, ſecured to Percival his Share of the 9 
Stock, and took upon himſelf all the Partnerſhip Debts, gi 
ing his Covenant to ſecure Percival from all fuck. Debts : 
— Year Percival died, leaving one Samuel Percival his . 
cutor, and the Defendant his reſiduary Legatee. 5 
Publick Notice was given to all "the Creditors of the Joint 
Stock, that they were either to receive their Money, or to 
on Sir Stephen Evans only as their Pay-Maſter, 
In 1708 the Plaintiff Heath came to Sir Stephen a called 
in his Money, but then continued it upon Sir. Stephen's: ſub- 
ſcribing the Bond at 6/, Nor hy Cent, Sir Stephen continued 
ſolvent until 1711, Plaintiff till that Time, might, 
when he ple of ron had his Money. The Plaintiff. out- 
lawed Samuel Perejval the Executor, and brought this- Bill 
againſt the Defendant Peter Percival the Reſiduary Legatee, 
to recover the 1000 J. and Intereſt out of the Aſſets of Per- 
cival the Co- partner, Sir Sfephen Evans having in 1771 be- 
come a Bankrupt and inſolvent. | 
' Obj. This is not a proper Cauſe for the Plaintiff to come 
for Relief in Equity, when he has put an Hardſhip on the 
Defendant ; he, might have had his Money for the Space of 
+ _ Years, during all which Time Sir Stephen was in full 
Credit, but for the Gain of 6/, per Cent. he has continued 
his Debt in Sir Sr ben's Hand, which Length of Time, 
and when the Defendant has accounted with Sir Stephen, de- 
livered up all his Vouchers, given a general Releaſe, and can 
have, no Remedy againſt Sir Stephen (he being a Bankrupt : ) 
now the Plaintiff comes for Aid in Equity againſt him on this 
Bond, all which is made ſtill harder on the Defendant's Part, 
: he was in other Reſpects a great Loſer by Sir Stephen's 


Bankru * | 
Lafth, t was ſaid that the Plaintiff's alterin the Intereſt on 
Pe us 5a 51. to 61. per Cent. was an Alteration of the 
Security, and conſequently the Defendant no longer liable. 
Lord Chancellor : The Defendant's Teſtator being bound in 
the Bond, he muſt lie at Stake until -the Bond be paid, and 
though the Plaintiff continued the Money on the Bond, this 
was not material, fince it was upon the Credit of both the 
Obligors. As to the Notice given by Sir Stephen to the Joint 
Creditors to bring in their Securities, and that Sir Stephen alone 
would be hereafter liable, that being Res inter altos acta could 
not bind the Plaintiff; and his changing the Intereſt did not 
alter the Security, for ſtill it was the Bond of both, but the 
Defendant could not be liable to more than 51, per Cent. for 
the Arrear of Intereſt. 


Whereupon 


De Term. S. Michaelis, 1720. 
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Whereupen | the Pliniff had a Decree for his Debt, In- NT 
_.. tereſt and Coſts, | | 
+> "Note; In this. Caſe the Bxekhor in Truſt was outlaw pee an | 
Sn ina that he had inquired after, but Executor 
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Caſe 98 Throgmorton verſus Church. In IT 


Suing the 
Bail Ee 
8 a 
rit of Er- 
ror in Par- 
liament, is 
a Contem 
and Breach 
of Privilege. 


IN 
dict 


brought Error in B. R. and one Mead, an Attorney 

bury was his Bail, but Judgment being there affirmed, 

t was brought in the Houſe of Eords, and pending the Writ of 
Error there, Church the Plaintiff below took out Execution 


Mead petitioned the Houſe of Lords againſt the Attorney that 


Breach of Privilege ; whereupon Counſel were heard before 
Ne CR objected that this was no 
Breach of Privilege or Contempt; becauſe the Writ of Error 


in the Houſe of Lords only all Proceedings upon the 
Record of the —.—— 3 7 Ly Wh whereas 
given by the and uf 


hom ITED . 
dn Recent they mut alſo bring their rit of Error in Par- 686 
liament ; it was com to the Caſe of two bound in a Bond | 


ara a yo ſeverally iy fame Debt, in which Judgment i 8 
ment is alſo obtained againſt the other Obligor who brings 


ror, 


againſt him, WT bs 4 — ; and if this was a Con- 
tempt-here, or if n Means of the Writ of 
Error brought by the Defendant in the original Action, then 
Reſtitution ought to be made in C. B. where the H. Fa. was 
taken out, the Goods ſeiſed; whereas this had 


62 


Sheriff of Bucks, Church the andi in C. . 9 


Procerum. 


Debt on Eſcape brought by 1 
and Judgment, whereupon, the Defendant. 2 5 c 


Mead the Bail, and ſeiſed all his Goods upon a Fi. Fa. 


one, and afterwards, in another Action,] 
Kill the former Obligor ma be fed upon th Juan 


been 
-_ and been ſpoke to by Counſel iii worm 
an 


to whom Complaint had been made of this as 


861 


De T & Hill: 126. 


or nov and it was unreaſonable Is tht the Plaintiff below 


5 
F 


: i iT 
374 


23-1 
f1 
- 
15 
A 


, _ for an E- 
the De. ſcape of one 

tlawry | after on an Out- 
is Judgment been lawry after 

\ the "7 brought = 2 5 

660 Was | i. 
ment obtained. Under 2 ther in the 
— — 

— ware Suit of the 
* only. 


3 | "2 1 
One Juan Church the Plaintiff in the origina} Action and 
Detendant i for Error) had recovered: Judgment i in Debt in C. 


3 abn Merridale for 21 1, and after Judgment 
b (the Plaintiff below) outlawed this Merrida/e; and ſuei 


utla 
3 rhe prone 


cks, 


4 


e ill 1720. 


1 
A. * » 


0 0 n Goods rial e aua 68 
Body, the Defendant took that in Execution 1 the Capias 8 
Apen 5 but. it was a Body (one would think) ſcarce; worth 
taking, being: quite worn down with Age, near eighty: Years: 
old, and almaſt ſtarved; with Poverty. It- ſeems; the; Sheriff 
r e Man's Caſe not very uſual) had Com- 

bim, and ſhewed him ſome Favour; for which 

— .oow Defendant urch hath brought Debt for an Eſcape 

againſt, | the Sheriff, and had the good Luck to obtain a — 

diet and Judgment pan in C. B. for 131 J. being the 

whole Debt, and on 9 eee B. R. tha Leone 
was (without Ar; 

Jo reverſe theſe two — 1 this Writ of Etror — 
brought before your Lordſhips. It being after a Verdict, 1 
ſhall forbear to mention the ſeveral Miſtakes in the Decla- 
ration, for being ſo in Form only, I doubt they are cured, 
by the Verdict; but I apprehend there is a Miſtake in Sub- 
ſtance, I mean, as to the Nature of the Action brought in the 
Plaintiff's Name only, whereas it ought to have been as well 
on 1 the Plaintiff, tam pro Domino Rege, 
guam pro ſeipſo. It appears by the Declaration, that 2 | 
dale was outlawed 1 0  Jadgmens, chat he was taken upon a 
Capias utlagatum, and while he was in Cuſtody. vy — 
this Capias, the Sheriff let him eſcape. Now by the Party's 
being outlawed, all his perſonal Eſtate and the Profits of his 
Lands are forfeited to the King; and the Writ of Capias utla- 
gatum is a Writ at the — Suit; upon which when 
Sheriff has taken the Party, he is the King's Priſoner as 
as the Plaintiff's ; and When the Sheriff lets him eſcape, it 

is a Contempt to the King, and a Wrong to him as well 
as to the Plaintiff; therefore this Action for the Eſcape 

| ought to be at the Suit of the King as well as the Party, 

Which is agreeable to the Reaſon of Law, and . w 689 

| the Precedents.. 

EIT Af the-Piiſhncr, taken in:Riromtion ac ae 
5 be the King's Priſoner as well as the Party te — 
is) it ſeems reaſonable, that for the Eſcape of cl Pr — 
the deen wald, be brought us yall on Kae wen 
of the Plaintiff. 
1/t, For that by \ this Eſca phe King as 3 a the Plaintif 
| loſes his . and if the Sheriff's permitting his Priſoner 
taken upon this Copias urlagatum to eſcape be a to the 
King as well as to the Plaintiff, then it is reaſonable the 
Action brought for this Wrong ſhould. be on ec on 
King as well as the Plaintiff, _ 
ah, As the Sheriff's ſuffering the Prifoner to eſcape i 1 2 
Contempt to the King as well as a Damage to the Party, it 
is 2 98 Acdion be 9 W 1 
Pro 


Zaly. 


De Term. & Hill ip. 
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* ww > 323 — 


| 3dh, As the Writ of Capias utlagatum i is at the King's Suit, 


ſo it is proper, for Conformity's Sake, that the Action for the 
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the firſt wherein it was reſolved, that the Plai 


Eſcape grounded Pang eaþ Au King's Behalf as well as 


on the Party's. 


In former Times it was fo far from being doubted whether 
ſuch Action for an Eſcape of a Priſoner taken on. a Capias 
utlagatum ſhould not be brought as well on Behalf of the 


King as of the Party, that, on the contrary, it was a Doubt 


whether the Plaintiff in ſuch Caſe could have any Action at 
all in his own Name. I ſay, it was formerly queſtioned, where 
a Defendant" was taken upon © ( eee and the 
Sheriff let the Defendant eſcape before ſuch Time as the 
Plaintiff had entered any Prayer, or elected that the Defen- 
dant ſhould be in Execution at his Suit, whether in ſuch 
Caſe the Plaintiff could bring an Action for the Eſcape 
ſuch Priſoner, in R it was both the King's Suit and 
King's Priſoner ; (I think) Garnon's Caſe, 5 Co. 88. was 
t 


Co i hari pe the Raps of cvs taken 


Favors alt may the F. 

Benefit by the a of the and 
id his Ns nee 
t who is outlawed. Bu this 

learned Men to be a r ex Io atid 1 and 

de jure, Vide Nelv. 17.0 

can it be objected, that it is ES: 

be brought on Behalf of the King 3 

cauſe the latter is to recover Damages 
There are many Caſes 1 the Party is 

recover all the Damages, and yet the” Action muſt be brooght 


tam Domino Rege, quam pro ſeipſo. Thus in an Action 
4 ( Scandalum ded ere for Deal ſcandalous Words 


S great Officers of 
r the Action is © he brought tam pro Domi- 


e, quam eipſo, and yet the Party in this Caſe reco- 
ren he 8 55 in an Action againſt the Hundred 

the Statute of (c Hue and Cry for a Robbery, tho' the 
Party Plaintiff recovers all the , yet is the Action to 
be brou Nr King as of the Party. 
In Cre, FN foe e verſus Bawde, it is laid down 
as a Rule by + Ars where a Statute- prohibits a 


691 * Thing and dd. e an Action the aglaſt the Far 
Sta 


* contrary to Prohibition of te, but 


6A that 


= 


— 


A 


« that it ought to be um pro Domino Rege, quam pro ſi 
te becauſe in ſuch Caſe the King is to have a Fine. 1 
it be a Reaſon hy the Action ought to be ram pro Domino Rege, 
quam pro ſeipſo, in Caſe where the King is intitled to a Fine, 

then ſuch Rule muſt hold in the preſent one; for here it is a 
Contempt ih the Sheriff, who has taken the Defendant * a 

apias utlagatum, to permit him to eſcape, he being ing's 


Priſoner, arid taken at the King's Suit, for which Contempt 


the Sheriff is liable to be fined. | 


Thus according to the Reaſon of the Law, this Action 


ought to be brought am pro Domino Rege, quam pro ſeipſo; 


nay, the Caſe ſeems to be within all thoſe Reaſons which re- 


quire ſuch an Action. | | | 
And now as to Precedents, I ſhall cite only two, but thoſe 
ſuch as did not paſs jib flentio, being adjudged on the very 
Point, where upon a Defendant's being taken on a Capias urla- 
gatum, and the Sheriff's ſuffering him to eſcape, an Action 
was brought againſt the Sheriff zam pro Domino Rege, quam pro 
ſeipſo, for that Eſcape : To which it was objected, that the 
Action ought to be only in the Name of the Patty: But the 
Objection was over-ruled, and the Action adjudged to be right- 
brought foraſmuch as the Capias utlagatum was the King' 
tit, iſſued out at his Suit, and the King to Have the Benet 
thereof as well as the Party. Cyo. Fac. 533. Partbunſt verſus 
Poel. The other any where it was ſo adjudged upon 
the like Debate, is in x Roll. Rep. 78. Barret v nſcomb, 
and Cro, Car. 360. | | | 5 
In the next Place, your Lordſhips will give me Leave to 
obſerve, that the Action is in its Nature a pretty hard one, 
(viz.) to charge one Man with the Debt of ahother, to make 
the Sheriff reſponſible for the Debt of his Priſoner. Indeed 
there was a Time when the Law in this Point was much more 
unreaſonable than it now is, when it was held, (arid for a 
long Time it was ſo held) that here the Sheriff had ſuffered 
one in Execution to eſcape, the Plaintiff, who by his havin 
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once taken the' Defendant in Execution was at the End of his 


Suit, could not “* retake him, tho* ſuffered by the Sheriff to 
eſcape : But fince the Law is now conſtrued to be otherwiſe, 
and the Pleintiff may again take the Defendant in Execution, 
unleſs he himſelf conſented that his Prifoner ſhould eſcape ; it 
ſeems pretty hard that in all Events, when the Sheriff ſuffers 
the Priſoner to eſcape, he ſhould be charged with the whole 
Debt; and it is fo much the harder in this Caſe, where the 

Priſoner had no Eſtate either real or perfonal, was quite worn 
down with Age, and almoſt ſtarved with Poverty; beſides that 
he died within a few after the pretended Eſcape, and had 

he died in Prifon, the Plaintiff would not have had the leaſt 
Advantage. $74 FARES VESTS | 


* Vide Hob, 202. Denied to be Law, 1 Vent. 43 269. 125 


The 


6 
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— has "Feim © heh Haſte to carve 
out Satisfaction for himſelf, that he would not vouchſafe 
to ſlay for the / Juſtice of this Houſe, but proceeded againſt 
d yt and took his Goods in ecution, even 

pending the Writ of Error in Parliament, which your Lord- 
Tips, with great Juſtice, reſolved to be a Contempt and 
Breach of Privilege of this Houſe ; notwithſtanding which, 
the Plaintiff has "Lot wha ht fit to make the Bail any Sa- 


— for the great Coſt and Damage which he t him 
this erroneous Execution. wi 


My - the the whole, we hambly inſiſt, that this Action for 
ape of the Priſoner taken upon a Capias utla * 
iti to 10 tam pro Domino Rege, quam pun pro ſj e 85 Be- 
cauſe the Prifoner that is ſuffered, to 
Priſoner ; 2dly, Becauſe by the Sheriff's ns fs 8 Phi 
ſoner to eſcape, the King is daminified as well as the Par- 
ty; 3455. As by Reaſon of the Sheriff's ſuffering this Ef 
cape, there is a Contempt to the King, as well as an In- 
o the Party; 4tbly, For that by this Eſcape the Sheri 
Fa anſwer; DAE; as wil Pins to the Kg, as the Deb 
to the Patty; 5thly, This Caſe is within all thoſe Reaſons 
that require an Action to be broughit tam pro Domino Rege, 
quani pro ſeipſo ; and laftly, Upon the Strength of the Au- 
thorities which have deen cited to your Lordſhips, we hope 


that this Action for the Eſcape, becauſe not brought as wel 
on Behalf of the King, ue os 1 


on the Auth of t of Moore verſus Sir 952 
Reynolds, Cro. be." 618 638; where in an Action for an 
of a Prifoner who. had been taken on a Capias ut- 
after Ju _ and the Actio ea hey bens 
of the Party o it was objected it ug 
Nen Hi le . a; but E unt Cale the Hem 


— certifying that the Precedents had been bo 
Ways, the Objection was diſallowed. 


Oneal * Mead. Caſe 199. 


At the Rolls, 
NE ſeiſed of * Real Eſtate in Fee, which he had One having 


mort 500 l. and poſſeſſed of a Leaſe-hold, 88 

deviſed the Kg — his eldeſt Son i in Fee, and gave the 5 — En 

mo to his Wife, and died, leaving Debts which would ex- deviſes his 

| uſt Leaſehold to 
A. and his 

Fee-fimple to B. and dies, leaving no other perſonal Eſtate. The Deviſee of the Fee- 


ſimple muſt take it cum onere, and ſhall not charge the Leaſchold Eſtate 3 
with the Mortgage. 


enn * 


* — Dre 
bs 5 


: 96232 
* 
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(a) inde 


) 
Caſe of Long | 
verſus Short, Heir enjoy the Freehold, though ſubje& to the Burden with 


ante 40g. 


(5) Ante. 


in Favour of the Heir, who otherwiſe would be very ſſenderly 


* 


The Queſtion was, Whether there being (as uſual) a Co- 69 4 


venant to pay the Mortgage Monies, the old Premiſ- 
ſes deviſed to the Wife ſhould be liable to diſcharge the 
Mortgage? 


Oy. The Perſonal Eſtate is the natural Fund for Debts, 
and according to the Decree made by his Honour in Sir 
Peter Soame's Caſe, where the Father the Mortgagor dying 
inteſtate, and leaving a Mortgage upon his real Eſtate made 
by himſelf, the perſonal Eſtate was applied to pay off the 
Mortgage, whereby the younger Children were left deſtitute : 
So by the ſame Reaſon, in this Caſe, the Leaſchold, though, 
ſpecifically deviſed to the Wife, yet being Perſonal Eſtate, 
muſt be liable to pay the Debt due by the Mortgage ; eſpecially 


provided for, and in a worſe Condition than his younger Bro- 
thers. | | 
But the Maſter of the Rolls, after taking Time to can- 
fider of it, and being attended with Precedents, decreed 
that as the Teſtator had charged his real Eſtate by this 
Mortgage, and on the other Hand ſpecifically bequeathed 
the Leaſchold to his Wife, the Heir ſhould not diſappoint 
her cy by laying the Mortgage Debt upon it, as he 
might have done, had it not been- ſpecifically deviſed ; and 
2 the mortgaged Premiſſes were alſo ſpecifically given 
to the Heir, yet he to whom they were thus deviſed, muſt 
take them cum Onere, as probably they were intended. That 
by ſuch Conſtruction (a) each Deviſe would take Effect, (viz.) 
e Leaſchold Eſtate go to the Deviſee thereof, and the 


which the Teſtator in his Life-Time had charged it; and 
this Reſolution did not in the leaſt interfere with that of 
hw and Birt (5), becauſe, in the latter there was no 

ortgage. e | $2.99 


f 


* 
* 


0 N * 
1 
7 5 i 
3 
N * 0 
6 . F#'x Y * . , ; | ' 
SL 7 5 . * % 0 *a, * 
— = * a 4 : a * 2 . 1 " N uw 
- ' d * \ *%. E _ N 
LR „ P ' * = © 
” - 5 p 
. y l k & 4 
* | 
- - % © q o d N 7 by 
wy Je 
. ** * 
* 1 * 
*« © £ , N 1 : . - * - 
12 0 * 
5 ; £ * 2 K e 
1 — * * , * 
: 4 
# Y . L ' ® * 
. o 
- 


1721, 


W , / 2 , | X 4 
Hol aitch verſus Mit. Caſe a0 


havin | late Direc- 


- 
7 


k 


Tp 
15 


F 

| | 

Nr 
F 
: 


7 
H. 
5 


0 
] 


5 

1 
95 
11 
a 


E- 

Iz 

58 
454 


'Purpoſe » oC. 27. ; 
rt had not Vide Ex 


by Conſent, the preſent Truſtees of the South-Sea Company 
paid the Debt in Queſtion, out of the Allowance made by 
the Act to the Plain 1 1 
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Caſe 201. Mr. Phipps ( Son of Sir Conſtantine #04 


Lord Chan- 
cellor Parker. 


A 
Act of Par- 


r i 
intiff married the onl Daughter of the late 


Earl of Angleſea, to whom, by the Marriage Settle- 


don, though ment and the Will of her Father 


with an Ex- 
ception of 


,. 15,000 J. was ſecure 
ooo J. by th 


(viz.) 12,000 /, by the 30 
arriage. 


Ent, and 
ble at her A i or 


Contempts, Will, ya 
extends to whole = charged on 


pardon Con- 


arl's 1r:/þ Eſtate ; but the 
Settlement and Will being made in England, and all Par- 


emp in ties living here, the Money was decreed to be paid into 
fant Wards Court with E 


of a Court 
of Equity. 


liſh Intereſt, (a) and without deducting 
the Charge of the Return” from Ireland, -— 41.0) 


- (a) Vide Vol. II. 88. Wallis verſus Brightwel. 
SY LOSSES at OO 22 SY | : TY 


But the Plaintiff having married the young: Lady, wi 
tze Privity of the Committee the 


y Elizabeth Gayer, to 
Whom . ſhe had been committed by Order of Court, the. 

Lord Chancellor declared, that this did very 
- Honour and Juſtice of the Court, and obſerv 
Lays of the Land were in making it Felony 


nearly touch the 


h ual- the 
| 0 Real my 


Horſe, and not Felony to inveigle and gain 
Conſent; wherefore he or 

tories touching the 
ng the Marriage, and Notice of the 


my Daughter without m 
all Parties to be examin 


upon Interr 
Manner of gaini 


of Commitment. 


However the general (3) Act of Pardon coming afterwards; 

tho with an Exception Of all Contem 
roſecution was then de 
ted at the Charge of any private Perſon of 


his Offence or Contempt ending only in the 
and not in relieving or re- 


and Offences for 
nding, and which had 
© been. pro 
** Perſons: ” 
Per Cur' : 
Puniſhment of the Party offendin 
dreſſing the Proſecutor, is : | 
Memorandum, The Lord Chancellor made the like Determi- 
nation in the Cauſe of Kiſin verſus Nin, where a young In- 
fant Girl of great Fortune was committed to the Care of 'a 
Tradeſman in London, a Linnen-Draper, after which a you 
Son of the Committee married her, and a Woman who had 
been one of the moſt active Inſtruments in bringing about this 
Marriage, being big with Child, and near her Time, the Hear- 
t off until ſuch Perſon was brought 
| ime came out an Act of general 
Pardon, which was held to extend to this Offence. So, m 
Dr. Yalden's Caſe (who was ſuſpected to habe 3 


ing of the Complaint was 
to Bed, and in the mean 


8 EI LC et ROTE | 
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th. 


the Dukes of Grafton and Portland, under whoſe Care he 
had been placed by the Court of Chancery) this Offence or | n 
G. * 


"Doftor Davis s Caſe. elt 402. 


1 Lord Chan- 


N Inkint Heireſs was nmel o che Cuſtody „E. 


Dr. Davis, who was a Perſon of a very good” Eſtate, Committee 
Courſe of the Court being that ſuch Committee ſhall 51, 9ng l- 


_ into a (a) Recognizance * two Sureties, conditioned ving given a 
nt err or ſuffer the Infant to marry without Recogni- 
Conſent of urt 's had been already indulged en hat 
ys n ſingle Recognizance rs oy vp 
to be taken without Sureties ; and now the Doctor petitioning ſuffer the 
that the Recognizance might be made different from the com- Infant w 
mon Courſe, (viz.) to be bound that the Infant Heireſs ſhould _ 
not with the Conſent, Privity, or Connivance of the Doctor be fn of the 
married to any erſon without the Conſent of the Court; it Court; the 
was urged to be unreaſonable that the Recognizance ſhould Form of this 
be otherwiſe penned, or that an honeſt Committee ſhould be 70. 
liable to the Forfeiture of his Recognizance, or be undone, derated, viz. 
if a raſh Infant would without the Privity 'of his Guardian That the In- 
ſteal a 14 for at gn Guardian, — L N 
Default in t t his R zance; * £ 
would he 0 Caſe r 0 4 e 
ſued, ſo to encourage an honeſt 1 to act, 1 without the 
would be but juſt to have this explained in Manner as deſir- Conſent of 
ed ; eſpecially as the Petitioner in the preſent Caſe was a Gen- 1 
tleman of a very good Character and ſtate. fo of 
Mr. Talbot contra : The Courſe is to enter into a Recog- Fudge Eyre 
nizance not to ſuffer the Infant to marry without the Con- 7 us Lord 
ſent of the Court; and if the Ward, without the Privity V. 1. 5. 
or Default of the Guardian, ſteals a Match, the Committee 
is ſafe in the Juſtice of the Court from having his i- 
zance wut in Suit; ſo that the Doctor is now 5 ing 
the juſtice of the Court, whoſe ſettled Forms are not to be 
altered to pleaſe the Humour of any Perſon; beſides if the 
Forms are to be altered in Favour of Doctor Davis, they 
muſt by the ſame Reaſon be liable to be altered at the Re- 
queſt other Committee. With Reſpect to the Doc- 
wo fl if every Committee is the Court 
to be a fair and Man, otherwiſe it would y have 
intruſted him with the Guardianſhip : But farther, as this is 
the conſtant Form of Recognizances in ſuch Caſes, ſo is it 
founded on good Reaſon, fince it might be very difficult to 
rove that the Committee was privy or conſenting to the 


iage, chough in Fact he really were 0. 


Lord 


— 
th. 
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Forms of Tord Chancelor : I would be very tender of altering the 
the Court ſettled Forms of the Court to ſatisfy a capricious Humour; 


tered to gra- but this Caſe differing in its Circumſtances from the common 


tify a capri- One, and as I allo the Alteration of the Form of the Re- 

cious Hu- 2 in Favour of Mr. , to whom I lately commit - 

mour. ted an Infant Heireſd, ſo let this be altered in the fame Man- 
ner, (viz.) That the Infant ſhall not be married without Leave 
of the- Court, by the Conſent, Privity or Connivance of the 
Committe. 5 5 ee e eee 
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cellor 

3. inter aÞ- bequeathed the Saiplus of his neal E dad 
* ftate unto four Perſons only ee F 

Share and Share alike, and made A. B. his Executor the 8 

in Truſt. One of the four Legatees died in the of hi 
Life of the Teſtator, after which the Teſtator died; 
Queſtion being, to whom the fourth Part deviſed 
Refiduary Legatee (who died in the Life of Teſtator) 
of the four dies in the Life of the 
Eſtate undiſpoſed ot by the Will, ſhall go 


1 oor þ ble Shang ſo much 
according to the Statute of Di 
The Lord Chancellor, after Time taken to conſider of 


did this Day deliver his Opinion, That the Teſtator 8 
deviſed his Reden in Fourths, and one of 7 ne or 


3 dying in his Life- Time, the Deviſe of that fou 
— 2 you, x nd. wat as Al 1 1 1 the Teſtator's 

te (a) un b WI t it could not i 
to be driving Rege E becauſe each of he e Sr 
had but a Fourth deviſed to them in common, and the Binden ver- 
Death of the fourth Reſiduary Le nd 075 not avail them, 55 Earl of 
as it would haye done, had they Joint Legatecs, for _ 6 FL, as 
then the Share of the {ent aids Life of che 
Teſtator, would have gone to the «. Ag (5) But here (5) Show. 
the Refiduum being deviſed in Common, it was the ſame as 9; 238. 
if a fourth Part had been deviſed to each of the four, which 
could not be increaſed by the Death of any of them, 

His Lordſhip farther declared, that this Share could not _ the Caſe 
go to the Executor, he being but a bare Executor in Truſt, 9. * Vol. 
and 22 chat it mult belong to the Teſtator's next II. tn Game 
of Kin, accor to the Statute of Diſtribution, as ſo much Determina- 
of the — 1 Ba, 2 undiſpoſed of by the Will, tion. 


and 


— <a 


| 
| | 
| 
| 


2 w . — E 


—— — . ˙ n 


De Te 


5 
— —82 
n 


* —— — —— — — — 


yo = "UOTE. - WY 3 
S. Trin. 1721 


=y 


and that as to this, the Executor was a Truſtee for fach 
next of Kin *. ECTS; 5 - 4 ny W 


j 


Caſe 204. Lord Wenmar's. Caſe. _ 
Lord Chan- ' SE mes OBE : | 
cellar Parker, 


| Where the Lunacy of the Lord Wenman, and upon the Meet- 

Huſband was ing of the Commiſſioners, . they who had him in their Cyſ- 
pho tody were deſired to produce him, but being refuſed, the 

tho an Iriſh Lord Chancellor made an Order for the producing of Lord 

Peereſs, Venman. Whereupon after great Delays, and after the La- 

þ ang 4 Wenman- his Wife had been ordered to attend, and it 

ducine Him. alſo appearing by Affidavits, that ſhe had been with her 

ms" Huſband, and en, inſtrumental .in removing him from 

Place to Place, in order to evade his being produced: 

= The Lord Chancellor ordered the Lady Wenman to be com- 

mitted to the Fleet; ſaying it was great Imprudence, as well 

as Obſtinacy in ber, not to do What ſhe could for- the 
producing her Huſband, who 2 the Affidavits that ha 

| made, could not but be thought a Lunatick ; . 1 

he were found ſo, his Wife muſt have the Commitment 

of his Perſon, and alſo an Allowance made her ſuitable to the 

Eſtate and Greatneſs of his Quality; and it not being pre- 

tended that the Lord WYenman was an Ideot a Nativitate, 

his Eſtate muſt be all accounted for, and the perſonal E- 

ſtate would upon his Death without Children, go one Moie- 

ty thereof to her. That the taking of this Account would 

ve the. Eſtate from. Imbezilment, to the Benefit of his 

Family, and where there was ſuch a Preſumption of Luna: 

cy, the Wife, though otherwiſe under the Power of the 


* 


* might well be ſuppoſed to have him under her 
ower. Ke 
2dly, His Lordſhip obſerved, that it would be a Scandal | 
to 2 Court, if hh Matter, (viz.) the Contempt of ne | 
producing the Lord Wenman, were not puniſhed after ſo 
ong Time given for that Purpoſe ; alſo an intolerable Hard- 
ſhip, if the Proſecutor of this Commiſſion, after ſo many 
Delays and fo long an Expectation, ſhould be without Re- 
medy ; not to mention the Reflection it would bring on the 
Juſtice of the Court, which his Lordſhip faid ſhould not 
die in his Hands ; and though he did this with great Re- 
luctance, in Reſpect of the Quality of the Perſon whom he 
committed, yet fince the Juſtice and Honour of the Court 
were ſo immediately concerned in this Matter, it was of ab- 
ſolute Neceſſity. 


* See this Caſe cited in Farrington and | Knight, Precedents in Chan- 
cery 567. But the Report there is not warranted by the Regiſter's Book, 


Note ; 


= 
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Commiſſion was granted to enquire of the Ideocy or 
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Notes 8 a. Jury, by Inquiſition found the Lord 
Wenman a Lunatick, SES 3 — 


to his Wife, EIN * 


703 The Duke of Beaufort verſus Berty. Cale 205, 


12 late Duke of Beaufort by his Will appointed James Gel, 
Berty and Doddington Grevill pres, Guardians of Gunrdians 
his two Sons, NE ne Pew hs her Son the Lord , 
Noel Somerſet 3. an a Petition uke and Dutch- —— 
eſs of Grafton, and the Duke and Dulches of Portland (be- 88 
ing near elations of the preſent Duke of 3 and his —— of 
Brother the Lord Noel, both Infants) pra that the Lord :ap. 24. have 
Noel, ho at this Time went to Wet fer be hool, might be no more 
removed to Eaton, I objected, that the two Guardians being Power than 
appointed ſo by the Will of the late Duke, until theſe noble n gg, 
' Infants ſhould come to the Age of 21, were in loco Parentis, and are but 
and had the parental . delegated over to them by the Truſtees, on 
Father's Will, who, by the Statute of 12 Car. 2. cap. 24. had who Mi- 
as much Power to diſpoſe of the Guardianſhip of his Chil- Þ*Þ*i9ur> 
dren, as by the Statute of 32 H. 8. a Man hath to diſpoſe of Occaſion of 
his Lands ; that the two Guardians deſiring that the Lord Noel Suſpicion, 
ſhould continue at Weſtmin 792 until he was fit to go Cn the Court of 
from thence to the Univ ; and this being alſo the Deſire ke yp acl 
of his Father the late Duke,” it was ſubmitted, whether the * 
Court would interpoſe in this Caſe. That indeed, forme 
when Mr. Grevill one of the Guardians certified that 
thought it proper, upon Lord Neefs firſt coming to Weſtmin- 
fer School, and being much indiſpoſed in his Health, to re- 
move him: from thence, and while the two Guardians differed 
(the other Guardian Mr. Berty being againſt his Removal : ) 
it was reaſonable that the Great * Seal, which has a Superin- 
104 tendency over all Infants, ſhould interpoſe ; elſe there would 
be a Failure in the due Education of the Infant ; but when 
both the Guardians had agreed that Weſtminſter School was 
the propereſt School for Lord Noel, it was hoped the Court 
| would not ſend him to Eaton. 
It was admitted, that in Caſe the Gn ſhould miſbe- 
tive: the Court t interpoſe, upon a Preſumption, that 
the Teſtator himſelf would not have intruſted the Guardians 
with this Power, had he foreſeen they would have abuſed it. 


One deviſed the Guardianſhip of his Child to his Wife and A. but if his 
Wife ſhould marry then the Wife and A. to fix upon another Guar- 
dun: N Wi go again, but would not agree with A. to chooſe 
another Guardian. Reſolved, that it devolved upon the Court of Chancery 
aol "ores Darcy verſus Lord Holderneſs, Trin. 1725, by Lord 


Upon 


——— — > 


r 


(a) See the 
Caſe of Fre- 
derick verſus 


Frrederici. 


This Court 
will inter- 
poſe, if 
Guardians 


give Occa- 


— Lord Mucchgſielu, with fome. Warm Gid, 
that the Guardians were (a) but Fruſtees, and that the gu- 
tute, by enabling the Pather to deviſe the 


Guardianſhip of his - 
Children, did no more than impower the Father by Will to 


chuſe a different Perſon from him or her that would haye 
been Guardiarr in Socage; a different Perſon than what the 
Law would have appointed, and to continue that mer? 
ſhip" to a different Time than the Guardianſhip: in 
have continued, (vi. ) until dee Raga 


But that fl a Guardian: appointed ecoor 5 C 


had no ER e 
8 
OR alſo Oy MADOM of a Guardian by Foy fy 
lly Truſtees; that ſuppoſe one ould, devise 
Lens TT ſell for ſuch a Piice as they ſhould 
fit, for Payment of Debts, there could be no Doubt bak. 6 
id Cove, Roms Defire. of any ſingle Creditor mig 
would interpaſe, and one the Ela px a be olds th 
Truſtees ſhould think fit, but for the beſt Price before the 
Maſter; and as the Court would interpoſe, where the Eſtate 


of a Man was deviſed in Truſt, ſo would it 2 fartiari concern 


it ſelf, on the Cuſtody of a Child's being deviſed to a Guar 
who was but a Perſon intruſted in that Caſe, fince nothing 
could be of greater Concern than the Education of Infants, 
and more eſpecially of this noble Lord, in whom the Public 
was intereſted, and from whom his Prince and Country m 

-oftly have Expectations. As to what was ſaid of a Guardian's 
woke in loco Parentis, the Solicitor General replied, that there 
was a Diverſity betwixt a natural Parent and a Guardian, for 
that if the latter was for marrying a Ward under his Quali 
it was moſt uſual for this Court to interpoſe; but nat ſo in 
Caſe of a Father's endeavouring to mary his Infant Child to 
one beneath him. 
But Lord Chancellor faid, this Court would and had i inter- 
poſed, even in the Caſe of a Father, as where the Child 
an Eſtate, and the Father, who was inſolvent and of an 
Character, would take the Profits, there the Court has ap 
ed a Receiver, as was done in the Caſe of Ki verſus vo 
Likewiſe in Anſwer to the Objection that the Court ſhould 
not interpoſe until the Guardians have f His Lord» 
ſhip obſerved, that preventing Juſtice was to be preferred to 
puniſhing Fuſtice ; and that he ought rather to prevent the Miſ- 
chief and Miſbehaviour of Guardians, than to puniſh it when 
done. That if any wrong Steps had been taken which might 
not deſerve Patient, yet 1. they were ſuch as * 


ion to ſuſpect their Behaviour. 


din, 705 
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the leaſt Suſpicion of the Infant's being like to ſuffer by the 


A IEERES. EET 2x. —_ ms 
* ® 1 . 


Conduct the Guardians, (as there were in this Caſe) 


or if the Guardians choſe to make Uſe of Methods that 
might turn to the Prejudice of the Infant, the Court would + 

interpaſe, and order the Contrary ; and that this was ; 

ed upon the general Power and Juriſdiction which it had 

yer all Truſts, and a Guardianſhip was moſt” plainly a 


But it ' appearing that Lord Noel was recovered in his 


Health, and had made a conſiderable Progreſs” in the 2 


his Learning : The Court ſuſpended that Furt of the Order 


8 
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Alſo the Guardianſhip of the Infant Duke being 
Mr. Berty and Mr: Grevill, until his Grace ſhould 
Age, and it being recommended to the Guardians to 
Advice of the late Duke of Ormond 'in the Educati 
infant; I objected, that if the Duke of Ormond 
naturally dead, this Reſtraint had been at an End; ; 
ſtemed to be the ſame, the Duke of Ormond being attainted 
which was a Civil Death. | 


move bim to Eaton. en 


"Log % 
E555 


of all Infants; wherefore it was directed t in all Caſes vice of J. S. 
touching the Education of the Infant Duke, the Guardians — 4 
| ſhould apply to, and adviſe wich, the Duke and Ducheſs of this Superin- 
Grafton, the Ducheſs being the Aunt of the Infant Duke; tendency 
and likewiſe with the Duke and Ducheſs of Portland, who devolves up- 
were his near Relations. - And Mr, Berty the Guardian de- on theGreat 
firing the Duke might return to Oxford where he had been | 
for ſome Time, the Court referred hum to the two noble Dukes 

above mentioned, for their Thoughts upon the Matter; 
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Caſe 206. | | | Sandys. verſus Sandys. 5 8 RE 707 
Lord Chan- Mm ; =P xy | 7 
cellor Mac- _ _ Mas qe arha wilds * 5 7 | _—__ 4454 Bb 238.79, 75> 
IR Richard Sandys on his Marriage with Mary the 
Fer 8 8 Daughter of 9 5 Rolle, in Conſideration of the 
bf Bal. Marriage, and of 5000 J. Portion, by Indentures of Leaſe and 
and Duncomb Releaſe, dated the 11th and 12th of April 1698, ſettled 
ante 448. Lands of the Value of 587. J. per Annum in the County: 
rid of Kent, to the Uſe of himſelf for Life, Remainder, as to 
Term Part of the Premiſſes (amounting to 500 l. per Annum,) to 
for the rai- his intended Wife for her Life as a Jointure, Remainder to 
ſing a the firſt, &c. Son of the Marriage, in Tail Male, Remain- 
8 der to Truſtees for 500 Years, ſans Waſte, in Truſt: to 
ation. raiſe Portions for Daughters, the ſame to be raiſed by Sale 
or Mortgage, or by Rents, Iſſues and Profits, '(viz.) 5000 J. 
if but one Daughter, 6000 J. if more than one, and to be 
paid at the Daughters Age or Ages of twenty-one, or Mar- 
riage, if after fourteen, or under, if with the Conſent of 
the Mother and two other Perſons if then living; with 
Power for Sir Richard Sandys to make a Jointure of 1 50 J. 
per Annum on a ſecond Wife, and in the Deed there were 
Lands of 187 J. per Annum in Yorkſhire, ſettled on Sir Rich- 
ard and his Heirs. Sir Richard had Iſſue four Daughters 
and no Son by his firſt Wife, and on her Death married a- 


in. | | 
” The Eldeſt Daughter after her Age of fourteen mar- 
ried the Plaintiff, who brought this Bill for the raiſing of his 
Wife's 1500 /. (being a fourth Part of the 6000 J.) in the 
Life-Time of her Father. On hearing of the Cauſe, 
the Scantineſs of the Eſtate being inſiſted upon, and 
that it would be greatly detrimental to. ſell or mortgage the 
Reverſion in the Life of the Father, eſpecially as the Daugh- 
ters had other Proviſions left them by their Grandmother ; g 
and that this Matter of Truſt was entirely in the Diſcre- 70 
tion of the Court : It was referred to a Maſter, to ſtate the 
Value of the Eſtates compriſed in the Settlement. | 
(a) January And the Caſe coming on afterwards (a) before the 
26. 1721, Lord Chancellor, it was urged on Behalt of the Plaintiff, 
that the Truſt being to raiſe Portions by Mortgage or Sale, 
8 at Marriage, if after the Age of fourteen; and the 
aughter having before her Marriage attained that Age, her 
Portion ought, by the expreſs Words of the Deed, now to be 
raiſed by Sale or Mortgage of the Term; that the Intention 
of the Truſt was to have the Portions raiſed ſo, as that the 
Daughters might be preferred in Marriage at ſeaſonable 
Times, and not wait until the Father's Death, when they 
might be upwards of forty or fifty, and paſt the proper Age 
for Marriage ; that this appeared the more reaſonable in oo 
preſent 


31 
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reſent Caſe, foraſmuch as the Father had received 5000 4. 
rtion with the Mother, and was but to add 1000 J. to it, 
which the Intereſt of 5000 J. would in a little Time produce, 
and ſeveral Precedents in Point were cited, (via.) Greaves and 
Maudiſon, T. Jones 201. Corbert and Maidwell, Salk. 1 59. 
Gerrard (a) and Gerrard, Stanyforth (6) and Stanyforth, and (a) 2 Vern, 
arti Lord Allington's Caſe, a Reverſion was 458. 
fold for Pa of Daughters Portions, which fell into Poſ- 0% \ ©" 
ſeſſion within a ſhort Time after the Sale. That the mort- 
gaging the Reverſion could be no Prejudice to the Father; for 
wh there was a Mortgage or not, ſtill. the Portion muſt 
carry Intereſt, and the Eſtate be charged therewith from the 
Time of its becoming due. _,- +. rags a 4 
- Alfo there being a Proviſo in the Deed, that the Portions 
or any Part thereof ſhould not be raiſed until they became 
due, this was ſaid to be an Argument of the Intention of the 
Parties, that when they became due they ſhould be raiſed. 
Lord Chancellor : The felling or mortgaging Reverſions 
709 ſeems a great Hardſhip, being in Effect to ruin a Family, for 
the raiſing of Daughters Portions ; and therefore I will not go 
one Step farther, than Precedents ſhall force me, This Me- 
thod cannot fail of tempting Daughters to Diſobedience to- 
wards their Fathers, and encouraging improvident Marriages. 
Had the Portion been intended to be raiſed by Sale of the Re- 
verſionary Term in the Father's Life-Time, it ſhould (and in 
my Opinion would) have been fo expreſſed. ' By the fame 
Reaſon that a Reverſionary Term may be fold for the raifing 
Daughters Portions, ſo may it be for the raiſing Portions for 
younger Children by Virtue of the common Clauſe in Mar- 
riage Settlements to that Purpoſe ; which would be ruining an 
Heir at Law for the Sake of younger Children, The Intenti- 
on ſeems to have been againſt any Sale or Mo „until 
ſuch Time as the Truſtees could take the Profits ; Word 
[Profits] ſtanding in Oppoſition to the Words [Sale or Mort- 
gage;] and the Caſe of the Mother's leaving Daughters, 
which ſhould claim their Portions againſt their Father, does 
not appear to have been within the View of thoſe who made 


08 


the Settlement. ä 
But at length (animo reluctante) His Lordſhip decreed, that 
the Truſtees ſell or mortgage a fourth Part of this Term 


of five hundred Years (ſubje& to the Father's Power of mak- 
ing a Jointure upon his ſecond Wife) for the raifing a Porti- 
on of 15001, and Intereſt from the Marriage; ſaying that 
though this was a Matter of Truſt, yet ſince all the Contin- 
— had happened, and nothing remained to ſuſpend the 

xecution of ſuch Truſt of the Tetm, and it did not evi- 
dently appear but that the Parties intended the Portions ſhould 
be raiſed out of the Reverſionary Term; therefore he did not 
look upon it to be within the Diſcretion of the Court, any 


more 
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nione-thair iivthe Dpbion/oCtho/Traſteds whether, 
or would vos raiſe-the Money:; but ſaid it was 
to be enc That as to wlnt had been objected: 
Daughters having other Provitions fe dn by Bert — 
mother, he did not think that material; for if they had 2 
Night to their Portions by the Settlement; they ought not to 


loſe that Right by another Relation's Kiridneſs in 3 
= farther. Proviſion. 
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Caſe 207. wi Heber verſus * 


N 
Lord Chan- 

cellor Mac- 

clesfield. "Hl g Bill Was E 7 Leonora Frdtericł Widow 
” 09,4 for the Performarice of her Marriage Agreement. 
valuable r 
Conſideration 6ontratts to be a Nenn er Trades, but dies before he has taken | up his 
Freedom, his Perſonal: Eſtate ſhalt be divided wif he had . a pl ii but bis _ 
dren not to be Tay Orphans. 


Thomas "Frederith Eſq; . of Sir ah Frederick Kat. lite : 


Lord or of London, in January 1674, applied to marry 
the | ore Leonora, one of the Daughters of asl Mareſco, 
who was an Orphan of the City of N (being Daughter 
of a Freeman ;) and the Marriage be pon between 
the Relations. on both Sides, Sir John alete ick, = lens 
of Leaſe and Releaſe, ſettled 0 24 Houſes of 3304. per An- 
num to the Uſe of Thomas Frederick (his Son) — Life, Re- 
mainder to the Plaintiff Leonora his intended Wife for Life for 
her Proviſion, Remainder to the firſt, Gr. Son of the . 
in Tail Male, Remainder to Truſtees for 1000 Years 
ughters Portions if no Iflue Male. 
And by another Deed of the ſame Date; the Sum of 6500/. 
which was Sir John Frederick's Money, and alſo 600 1. com- 
puted to be the Reſidue of the Plaintiff Leonora's Portion (be- 
yond 0001. which Mr. Frederick the Husband was to receiy 
igned over in Truſt to be laid out in a Purchaſe, and 
be ſettled on Mr. Frederick the then intended Husband for. 
Life, Remainder to the Plaintiff Leonora the intended Wife 
for her Life, with Remainder to the. firſt, &c, Son of the 


Marriage. 
: „ 1 and before the — 1 the Plaintiff Læunoru 
being an Orphan, and conſequent! Licence. of the Court 


of Aldermen (who ate —_— 90 the City Orphans) being 
neceſſary to. the Marriage to avoid being liable to Commit- 
ment, evo wah made to the Court of Aldermen for 

their Con Whereupon an Entry was made. at a 
Court held the 1 5th of February 1674. No 22, ** That at 
* this Court Licence is to Leonora Mareſco, one of 
the Daughters and O of Charles Maręſco |: . 
an 
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ſome Debate had touching Mr. Frederick, ho had 
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his Frsdan of the Cf 
No 22. At the ſame eas 
<<. Perſon not free of the 9 
8 
c that they ſhould be firſt od 
© take up od En 
1 Goes ck x | | 
No 23. At the ſame Court, upon 0 
Mr. Thomas Frederick, Son of Sir ic Fon Frederick Knight an 
Alderman of London, and Grocer, g ca capable of F 
by Patrimony, but . to be admitted by 
940 of e 


: 
51 


if 
rf 
Z 
1 
F. 
1 
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40 Mr. pon nth for __ Seeber $ 4d A. IEEE 

Mr. Frederict rmed no , either 
in taking up hi reedom, or in peak —— 
in a Purchaſe. — 


- 


March 15. 1680, at the Court of ML (No 2 


: 


one of the Daughters of Charles Mareſco. deceaſed, 
not taken up his Freedom of the City according to his 
ads the faid Court, at the Time when he had 

„whereby ſhe, in Caſe ſhe ſurvived him, would no 
2 to the Thirds of his Perſonal Eſtate, in like 


1 15 


as the Widows of Freemen were ; it was by the ſaid Court 
referred to Mr, 2 
and conſider of the Settlement made n 
as alſo the and to ſee if the ſame were 
made according to the Direction and Intention of the Court, 
and Mr. Frederick's Promiſe, and to av any to the Court how 


they found the ſame, with their Opinions therein. At which 

laſt Court Sir John Frederick ſat as Locum Tenens for Sir Pa- 

1 ig a g ev and three Daughtets, and by 
r. Frederick two Sons 

his Will dated the 2oth of May 1718, gave to his eldeſt Son 


Jobn 10000. to his ſecond Son Thomas 10004. to his three 
6 E Dau 8 
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Daughters ms "__ and 100. to his Wife; and deviſed 
| ſuch Part of his real.Bftate”as'was unſettled to his ſecond Son 
Thomtas in Tail, but gave the Ball of his Eſtate to his three 
Grandſont being the Children-of his ſecond: Son Thomas Fre. 
e; after which the Teſtator died. 

His Widow" now brought her Bill, inſiſting that her-Huſ- 
band having made the Agreement ur fupra, for a valuable Con- 
fideration,, vis) that of Marriage, and to induce the Court 
of Aldermen, to conſent to- his ngen their n he 
ought to be eg a Pr fbn: and in 

his Perſonal Eſtate to be diſtributed as ſuch, (viz.) The We 


713 


dow to hare dne Third, his Children another Third, and only 11 


the remaining Third to paſs by the Will. 
The Lord Chancellor, after Debate of mis Caſe at the Bat, 
rock Time i Efider of it; end this Day Dp Ing 25th 
11 decreed the Perſonal Eſtate of 
le to the Cuſtom of London, and that he ſhould be 


3 he having for a valuable Con- 


fideration agreed to become ſuch; 


Teri Be prodnied/upcn' ds Bile: that whole s 


for a valuable Confidera eration agrees to do a Thing, ſuch exe- 
Contract is to be taken as done; and that the Man 
E 
if ne Had and honeſtly performed what he agreed to. 
This is to „ Libe Court ley 
* 


a th die 


8 

ect. is no urt * 0 ; 0 
ba oh that Occaſion ſolemn Deeds, rage a Settlement of 
-ands, and another of Money to be laid out in Lands, ſaid 0 
be a-Provifien' for the Mie, in which no Mention is made 
that the Widow or Children ſhould have che Benefit of the 
Cuſtom of London. 
Rep. It may 'be-adraitied> tar thus we de A greement, Py 
all the Agrottinent that was made between the Parties, (vis. } 
the Relations on the Man's and on the Woman's Side, Bot 
. 5 — ones Parties to be conſulted; þ who —— Guar- 

of the Infant, as being a Orphan ; and the Ax 
ment between the Relations es no- bind the — — 
Aldermen, being no more than a bare al' as to them, 
If the Court of Aldermen had been Parties to the Agreement, 


it had been — but they were not, it was Res _ 
0s 


e ihe 714 
the City I Bene, one Third te don, and another 


as ma) 
716 "Bat 1. objected on the other Side, 1%, That this 
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alics ata, and however it might cotidliii© the Ne 
cannot coticlude the Court of Aldermen who are Guardians 


of City Orphans, and without whoſe Leave no Man can 
matry ſuch Otphan, under Pain of Impriſonment: When 


dec toes fool. 


715 But did the Court of Aldermen ns f Us 


the Relations made with 2 
. * 10 
not; inſiſted upon 
1 
no Authority : Whereas they 
Guardians cf the Orphin 
ditional 'Terms, ANNE Trasse 
the Freedom of London, in order 
Children to the Benefit of the 
onal Terms are complied with by "Me. 
Father Sir FJobn, i. e. Mr. Fre 
the Father on Behalf of the 
evi of London * 
ſuin . entered among 
Proceedin "id nien or the Court of Aldermen 
Court f a Court of Record, is | 
cord; it is as much fo as a Fine if 


> 
{1 


and 


* 
Err 


+: 


Fil 


1 
Feigl 


- 


2e) Thing with might ok ke wing Adrragn & 
ev . v 1 * * 
Fir. Bale in gaining this Agreement from him after his 
Affections were ſettled upon the young Lady, therefore Sit 
bn Frederick the Father is made mY thereto, _ and un- 
ertakes the Performance on Behalf of his Son. 80 that 
mad 


. 


there can be no Doubt of the A being 
Mr. Frederick and his Father, that'it yo te Var 
Agreement, made in 'Confideration o . 

of Court of 8 8 iving LE Oe 
ederick's' Aw 

D x. You * have been _ made 5 
__ and valuable Confileration, and conſequently ought as 

be. to be performed.” 


10 Tk 
Sf 


ment is not made for the Benefit of the Wife and Children, but of 
the City, that Mr. Frederick who was rich by marrying a 
City, Orphan entitled to a Conſiderable Fortune, and "was 
the Son and Heir apparent of a very wealthy WY 
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Y Wes, 
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had been Lord Mg or, ſhould bear the Burden of che City 
Offices 3 which mi 


t be for the Honour and Eaſe of the 


City. 8 5 2 
225 This is a ſtrange and monſtrous Conſtruction, that 
while the Court of Aldermen are 8 Fong only an ho- 
neſt Act, but an Act of Juſtice in making Terms for the 
Benefit of the Orphan, this ſhould be interpreted as Self-In- 
tereſt and Knavery, in taking Care to help themſelves to 
proper Perſons for ſupplying their burdenſome Offices, If 
ſuch ſelf- intereſted and Ailhoneſt View had been entertained 
by ſome of them, ſtill the reſt could not have been pre- 
ſumed to come into it; but ſuppoſing it to have been the In- 
tent of ſome of them, it was preſently [afterwards forgot, 
or rather appears never to have been their Intent; for by a 
ſubſequent Order of a Court of Aldermen, where Sir Fohn 
Frederick the Father was Locum Tenens of the then Lord 
Mayor, it was taken Notice of, that Mr, Frederick was not 
become a Freeman, whereby the Orphan Leonora Frederick 
would loſe her Thirds (Which ſhews that the Intent of 
tting Mr. Frederick to accept of his Freedom, was that 
bis Wit: might have her Thirds,) and it was therefore re- 
ferred to the Recorder and Common Serjeant of the City, 
to ſee what Proviſion had been made for Mrs. Frederick te 
; Ohe. The Court of Aldermen referred it to the Common 
8 to rr of the Deeds of Settlement made by Sir 
Jobn Frederick upon his Son's Marriage, and it is to be pre- 
ſumed, that the Common Serjeant approve of them, 
which Deeds are ſaid to be a Proviſion for the Wife, but 
mention nothing of Mr. Frederick's Agreement to take up 
his Freedom of the City. C 
Rep. It ſhould ſeem as if only the Validity of the Deeds 
of Settlement, and not the Value of the 9 were 
referred to the Common Serjeant; for as to the Value, the 
Court of ' Aldermen could as well judge of that as the Com- 
mon Serjeant; neither is it proper or uſual for Counſel to 
give their Opinion upon the Valve of Eſtates, Which is no 
atter of Law. -But admitting that both the Validity and 
the Value of what was ſettled wefe intended to be referred 
to the Common Serjeant, yet the Agreement of Mr. Frederick 
to take up his Freedom, was an additional Part of the 
Proviſion inſiſted upon by the Court of.. Aldermen, and ſub- 
mitted to by Mr. Frederick. get: "HEN 5 
Object. If the Benefit accruing to the Wife and Children 
by the Freedom of the City was Part of the Agreement and 
the Intent thereof, why was there a Vear's Time given to 
Mr. Frederick to take up his Freedom, which micht have 
been done in a Day? And there being the W Yeu, 
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Mr. Frederick might have died within that Year, by which 
Means the Advantage intended to accrue to the Wife or 
Iſſue by ſuch Freedom, would have. been loſt. | 
- Reſp. It might be reaſonable to allow Mr. Frederick — 
Time to take up his Freedom, but it looks as if he was not 
determined of what Company he would be free: And as 
the eldeſt Son (or Daughter, if no Son) was provided for 
by the Marriage Deeds, ſo it was not _ that within the 
firſt Year there would be any ; leſs likely was 
718 it that within ſo ſhort a Thus a 55e the firſt 3 Year, Mr. Fre- 
derick would have differed with his Wife, or have been pre- 
judiced againſt any Infant Child. So that if Mr. Frederick 
had died within the Vear, leaving a Will, it had probably 
been in Favour of his Wife and Child; or if he had died 
inteſtate, his perſonal Eſtate would have fallen to his Wife and 
Children by the Statute of Diſtribution. 
Object. So great a Length of Time having e face 
the — (between forty and fifty Vears) and it a 
ing that the Court of Aldermen did afterwards pay 
Reſidue of Mrs. Frederick's Portion to Mr. "Prederich, it 
may therefore be preſumed, that this Agreement for Mr. 
Fredericł's taking up his Freedom was waived. 

Reſp. Who could waive it? The Wife who was a Feme 
Covert all the while could not, and it cannot be ſuppoſed 
that the Children without the Wife who were under the 
Command of their Father, and with whom the Agreement 
was not made, could waive it, nor is it pretended that they 
have done ſo; and as to the Mayor and Aldermen, they them- 
ſelves neither have nor could waive it, becauſe from the 
Time of making this Agreement they were but Truſtees, 
and their Releaſe would have been a plain Breach of Truſt, 
which would not have barred the Cæſtuigue Truſt, nor could 
it have been available to thoſe who were Parties to ſuch | 
Breach of Truſt. And as there could be no Waiver, ſo Ng Lacher 
could there be no Laches in the Parties now claiming the ot wn 
Benefit of this Agreement; for as to Mrs. | Frederick the FemeCovert 
Wife, who was to have her Thirds by the Cuſtom in Caſe or Infant. 
of Mr. Frederick's becoming a Freeman, ſhe was all the 1 
while under Coverture, and the Children the greateſt _ 
of the Time Infants. 

119 Objeft. But Mr. Frederick's not bakigh called „ 
Time to take — his Freedom, has occaſioned his ries 
ſſeſſed of a grea onal Eſtate than otherwiſe he wou 

ve done. Por if ens nr > 5, he 
would probably have laid out the Part of his E- 
ſtate in Land, and ſo have diſappointed the Cuſtom. | 
Ke. The Effect of this Argument is, that if Mr. Fre- 
derick had had Notice, or had thought of this, he would 
have cheated his Wife and Children ; but not having had 
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(a) Vide 
ante 530. 
Babington 
verſus 
Greemwood, 


9 Vid. 


ern: 8, 
Gy 


Notice, ee nn As 
Matters have been managed, a fair Experiment has been 
made, what Perſonal Eſtate, and to what Value, Mr. Fre- 


derick would think fit to die of ; what perſonal E- 

ſtate to inveſt in Land, and li wiſe what to keep os hn, 
at his Death. It had been a harſh Thing Ara we 8 law- 

ful) for Mr. Frederick to have inveſted ſtate in 


on purpoſe toavoid his own ed his Pt — diſapoint 
the Cuſtom. All that can be ſaid on NE 


. n 


— 9. in a Pu of Land, to be ſettled on 
himſelf and the Heirs of -his by his Wike, and he 
afterwards differs, and falls out wi bis Children, and de- 
clares that they ſhall have no Benefit of this Covenant, and 


dies before he has laid out the Money, yet 2 Court of 


Equity will out of his Aſſets decree this Money to be hid 
out in Land, and ſettled accordingly ; nor would it be any 
Excuſe to fay, that if it had been laid out, it would have 
been an Eftate-tail in him, which he afterwards mi 2 
barred, though he could not bar the Eſtate- tail till 

ney was laid ont, and dee Eline fete after che Purchaſe 
thereo 


Object. As to this Right of the Wife and Children to their 
Shares of Mr. Fredericks perſonal Eſtate, ſhe, or they that 
would make Title thereto, muſt bring themſelves within the 
Cuſtom, and Equity is not to enforce or aid the Cuſtom, 
or to intermeddle with the Matter. 

Reſp. Surely, if there be a Contract for a valuable Con- 
fideration, that ſuch a one will take up his Freedom, in 
order to entitle his Wife and Children to the Benefit of 
the Cuſtom, Equity will enforce the Performance of this as 
well as of any other Contract. It is thus Equity every Day 
—_— _—_ wy endeav to avoid the rm 

gnments of Leaſes or Nen Efinte, w 1$ 
a 0 Aid of the Cuſtom. 

Object. If there had deen a Gait again M. Frederick, 
to have com him to take up his Freedom, and a De- 
cree for that Purpoſe, and he had ſtood obſtinate, and would 
not have performed it, this would not have entitled the 
the Widow and Children to their Thirds by the Cuftom ; 
becauſe M. Frederick was not actually a Freeman. Accord- 
ingly, it has been compared to the Caſe ® where Tenant 
in Tail made a Mortgage, and covenanted to levy a Fine to 
the Mortgagee, the Mortgagee brought a Bill the Tenant 
in Tal compel im 60 levy ach Fine, which as deco 

* This was the Caſe of Male verſus Lower, cited 2 Vern. 306. and 


Precedents in Chancery 279. 


Mo- 720 


ortgage 3 and 
been intitled, 


cree in their Favour, much 
there is none. 


ue in Tail, but his Executors; 


quity be taken for a Freeman of London 
eement, ſo alſo ſhall his Children be 
the Guardianſhip of the Court of Aldermen, as 
have been, if Mr. Frederick had been 
Reſp. The Guardianſhip of a Child is only (a) a 


and no Profit, and therefore not within the Reaſc 


of that 


Part of the Cuſtom which entitles the Widow and Children 
only concerns the 
| by their Non-claim may have bar- 
red themſelves of their Right, tho they could not bar the In- 


ck's Death alters the Caſe ; for he can- 
not be made a Freeman after his Death; and ſo the Act of 


1 that this Agreement ſhould be ſpe- 


t is the Subſtance and the chief End of the 
ity will enforce, viz. that the Widow and 
e their Thirds of the Perſonal Eſtate, 
ormed. This, tho' Mr. 
Equity may, and, I think, 
ought to ſee, executed. Mr. Frederick's unkind Uſage of 
ing by the Proofs that never 
ife and Children, nor ever a 
Wife or Children a more unkind Huſband or Father, and 
not one Witneſs being examined on the other Side) plainly 
entitles them to the Compaſſion of the Court, as does the 


narrow Proviſion 


to their Thirds: Beſides, the Guardianſhip 
Court of Aldermen, who 


fants of what bel 
Object. Mr. Fre 


God makes it 


ment, that 
Childr 


en 
which is not impoſſible to be 
Frederick be dead, a Court o 


his Wife and Children (it a 
had a Man a more dutiful 


extreme Severity of the 
made for them thereby. 
Articles of Separation between Mr. Frederick and his 
and Children, 


ill, and the 


'Tis farther rvable, that 125 


ife 


they were not to come within ſo many Yards of 
his Houſe, under certain Penalties; and therefore cannot be 


blamed 


(a) See the 


Beaufort and 


„ * 
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in his Old Age, without his. Leave, and 
when, by thoſe Articles, 
many Yards of his Houſe without a Forfeiture, - 


„% I EEE 


blamed * for going from the Teſtator in his Liſe-time, 


Co 4 


they were not to come within ſo 


ber 
. Upon. the whole Matter, Mr. Frederick having upon 
good Conſideration made the Agreement to become a Free- 
man of London within a Vear, and having ſurvived that Vear, 
he ſhall' in Equity be taken for a 9 and his Perſonal 
Eſtate diſtributed accordingly, vi. one Third to the Wife, 
another Third to the Children, and the Will to operate only on 


the dead Man's Third; the Wife to have the Benefit of her 


(a) Quær. 


& vid. ante 
Babington 
verſusGreen- 
ꝛbood in the 


Note. 


Caſe 208. 


Lord Chan- 
cellur Mac- 
clesfield. 


Sce more 
relating to 
this Cauſe 
ante 212. 
Where 3 
ters have 
been exami- 
ned in Equi- 
ty, and 
determined, 


the Court 


cautious of 
unravelling 
former De- 
crees, A- 


Chamber and Paraphernalia, but the Legacies given by the Will 
to the Children to be void, they not being given out of the 
(a) dead Man's Part, but out of the whole Perſonal Eſtate, 
and ſo to be void, unleſs the Children releaſe their Right to 
the reſt of the Eſtate, and abide by the Will. dF 
This Decree was afterwards affirmed in the Houſe of Lords 
with 200 J. Coſts, | 4 nd: fir Wes 


Cann verſus Cann. 


IR Robert Cann had a Wife, and two Sons, Villiam 

(afterwards Sir William) his eldeſt Son, and Thomas (af- 
terwards Sir Thomas) Cann; Sir Robert Cann being ſeiſed 
in Fee of divers Manors, Meſſuages and Lands, in or near 
Briſtol in Somerſet/hire, made his Will dated the 19th of Aug, 
1681, whereby he deviſed the Bulk of his Eſtate to his La 
for Life, Remainder to his younger Son Thomas in Tail, Re- 


mainder over, and gave only an Annuity of 200/. per 


againſt his Conſent, © 


723 


Ann. to his eldeſt Son William, on Condition that he ſhould |. 
releaſe his Right to every other Part of his Father's Eſtate ; 


and made his Wife Executrix. The 1oth_ of Nov. 1685 
Sir Robert Cann died, when his Wife entered upon the Eſtate, 
and proved the Will in the Spiritual Court; and in the ſame 
Term. ſhe and her younger Son Thomas brought their Bill 


greements againſt Sir William Cann (the eldeſt Son and Heir) to eſtabliſh 


or Releaſes, the Will. 


made a latter Will, and had himſelf told the Defendant « 


Hill. Term 168 5 Sir William Cann PR in his Anſwer to the 
Bill, inſiſting that his Father the Te | ma 
king the Will of 1681, vis. the Summer before he di 


his having done fo, calling the former his mad Will. The 
ſame Term alſo Sir William brought a Croſs Bill againſt his 
Mother the Lady Cann, and his younger Brother Thomas,. for 
the Diſcovery and ſetting up of this latter Will, To which 


ator had, after the ma- 


Croſs Bill both the Defendants anſwered, and denied any 


Knowledge or Belief of any latter Will. 


* See Mr. Frederiet's Will. th 72 
Paſcha 
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24 © Paſche 1686, the Lady Cann exhibited another Bill againſt 
724 Sir Wilkam, to compel him to make his Election, whether he 
would accept the Annuity deviſed to him, and releaſe his 
Title to the Eſtate, or waive his Legacy: To which latter Bill 
Sir William anſwered, again inſiſting upon the latter Will, and 
that he had ſeen it; whereupon Witneſſes were examined on 
both Sides in all theſe Cauſes, and the 1 5th of November 1687, 

the two laſt Cauſes being heard t , the Bill of Sir William 
Cann the Heir, as to ſuch Part of it as ſought to —— the 
Validity of the Will of 1681, or to ſet up the ſubſequent 
April 1688 the Lady Cann died, having made her Will, 
and Thomas her younger Son, Executor thereof, who entered 
upon the Bulk of his Father's Eſtate ſo deviſed to him. | 


Thomas came to an Agreement for concluding all Matters in 
Difference between them, and for eſtabliſhing Peace in the 
Family ; and by Indenture of that Date, reciting the Will of 
1681, Sir William Cann, in Conſideration that his Brother Tho- 
mas had agreed to convey to him the faid Sir William, and 
the Heirs of his Body, with Remainder to the right Heirs of 
Sir Robert Cann the Father, the Manor of  Breane in Somer- 
ſetſhire, (being Part of the Eſtate deviſed to Thomas by the 
Will of 1681) did grant and releaſe to Thomas in Special Tail 
all the reſt of the Eſtate deviſed or mentioned to be deviſed to 
the ſaid Thomas by the Will of 1681. And accordingly Thomas 
conveyed the Manor of Breane to Sir Wilkam' Cann in Special 
Tail, who gave him a general Releaſe ; whereu Sir Milli- 
3 the Manor of Breane, 22 
125 - Hill. 1694, after all theſe Tranſactions, Sir William Cann 
exhibited a new Bill, ſetting up a latter Will, which he inſiſted 
the Lady Cann had burnt, and examined his Witneſſes de 
Bene eſſe. WE fc 
Fils ci the ſecond Son, pleaded, as to all Relief 
fought by this Bill, the ſeveral Suits and Proceedings, Decrees, 
Articles, the Conveyance of Breane, and the Releaſe. + 
' The 15th of November 1695, it was referted to the Maſter, 
to ſee whether the former Suits were for the ſame Matter, 
who upon the 2oth of the ſame Month reported them to be 
for the ſame Matter; but that the Plaintiff, Sir Villiam Cann, 
had made farther Charges in his Bill, calling them new Ds/- 
—_ tho' they were but new Evidences of the pretended 
er Will. | ; 


and Plea in this Cauſe, which he would confider of; and 
Yer ond EE Ya re-argued, the Lord Som- 
WI 6 mers 


The 2oth of April 1689 Sir William Cann and his Brother 


Fr —_— 


————— —— — to anſwer che pew . 
Matters, byt ao farther Proceedings to be hed without Leave! | A 


—— of tay of Op . bade. 


ir iti Gon Petition 4 
and to examine the —— 


Sir x Cann did make a Will ——— to that of of 1685. 


But the Defendant being adyiſed not to conſent to this 1 726 


After pub- 
lication, and 
Examinati- 
ons known, 
this Court 
will not give 
either Side 
Leave to ex- 
amine. 


23d of Q#eher 1697, upon Sir Milliam Cms Metion — 
ordered that the —— ſhould attend the Lord Chancelhor 
with the Depoſitions, and leave them with his Lordſhip; 
and that on Conkderation thereof the Court would gi 
farther Directions. 

The ad of 7 1698 Sir William Cann died, and in Trin, 
Term 1716 the Plaintiff, his Son and Heir, upon coming ta 
Age, brought his Bill of Revivor, and after cxamining Witneſſes 
on both Sides, the Cauſe came on to Hearing before the Lord 
Macclesfield,” who having taken Time to alder thereof, now 
SH Lade £38, that th —— f Gasgeben 

18 5 18 Was © great | 
to the Court, for which Reaſon, it ought. (tho' on the ſtrongeſt 
Proof) ta he very cautious of giving Relief in a Caſe, where. 
the Matter had been examined: and determinad; where, after 
that, there had been a full Agreement of the — to re- 
leaſe this Suit; and where there was a Conyeyance 9 
made by the Defendant accepted by 
him in Satisfaction of all his Demands, and the Plaintiff him 
elf ill-in-PoſleGion of the Land thus | — in Satisfaction; 
that at the ſame Time there was. no Charge of any Fraud 
in the Defendant, and. the Plaintiff's whole Equity was denied 
by the Anſwer. That beſides this, it was obſervable, when. 
the Plaintiff, at the Hearing of the Cauſe, was asked whether 
he would feconveꝝ this Manor of Breane, 1 
ven in Satisfaction of the Plaintiffs Right and Demand? 
declined rendring it back again 

His Lordſhip abſerved the prudent. Methods of this Court; 727 
were, that after Publication is paſſed, and the Purport of the 
Examinations known to. the Parties, neither: Side is allowed, 
tho' they come recent, to enter into a freſh Examination of 


the Matters in ſince otherwiſe there would be no 
End of things, and ſuch a „ would tend to Peyury 
as well as Vexation. But the principal Caſe was much ſtron- 
ger; for here the Parties 8 on cach Side examined 
Witneſles, and thoſe. Examinations had been. publiſhed, but 


the Court upon. thoſe Examinations: had —ä—— ſince 
n come to an Agreement, and in Conſe- 
| quence 
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* and his Heirs, with the Wife's Truſtees, to lay out 
8 3500 in a Purchaſe of Land to be ſettled on the Wife 
. her Jointure, Remainder to the firſt; Sc. Sons of 
more than Marriage in Tail Male ſucceſſively; and died inteſtate wi 
all his wg out Iſſue leaving Aſſets in Fee deſcending to his Ae 


nal Ae who was his Heir at Law, but the 

cn pyyan near ſufficient for the a awe of his Dr 41 
Aﬀets ſuſſh- - 

; Widow ſhall have her. B P Opie, 4 
ade dean, there being feal AS * Þ, _ —— 
The Widow, ho was Aeta, ehe Bits 
the Heir, to compel him to make good ointure, 
and to have the Deficiency of the perſonal ſupplied out of 


the real Aſſets, and having Jewels, Cc. which were * Bong 
Paraphernalia of the Value of 200 l. and upwards, the 
ueſtion was, Whether they in the firſt Place, and in Eaſe 
e Aſſets, ſhould be liable to" ſatisfy this Covenant, 
"Bi Bona Paraphernalia were perſonal Eſtate, and the Rule 
was faid to be, That all the Perſonal ought Folic 
in Exoneration of the real Eſtate. 


(a) 1 Ro. Lord Chancellor: I take it, that Bona Par Fi, ia are 
_ I. not deviſable by the Huſband from the Wi any more 


hon hag Heir-Looms from the Heir, ſo that the Ri of the Wife 
this Point. to the Bona Parapbernalia is to be preferred to that of a Le- 
gatee. If the Huſband by his Will gives a Leaſe or a Horſe, 
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"nl and leaves A Debt by Mortgage or A Specific 
is bound, the Heir ſhall not com- py 4 


orany which the 


peel the ſpecific Legatee to part with his — in Baſe fand in the 


of che real ihe Loghcy'to' — — Place of a 
—— Ju 
| or Mortgy as —— out of 1 
1 ſuch. Creditor. by + (hall their datiſ- 
e taken from his: ific or oth faction out 
if a Legatee ſhall have thi i 2 — 


ty iſe, 

the Application of the Bona Paraphernatia to any Debt 
in — and Eaſe of his ſpecific 7 W — 
Paraphernalia are liable only to Df@bts, and in Favour of 
Creditors, not of an Heir; but 88 Creditors en Specialty 
are wholly unconcerned in this Queſtion . 

reaſon of their Bonds, Cc. in all Events — 

make it indifferent to them 2 out of the 

real Aſſets, or out of the Bona Paraphernalia'; for till they 

are ſure of being paid; and putting the Creditors out of 

ke og, the- Bows": Purupbernebis e r 

80 the Lord Chotcelby-denied it to be u Rule, dat in dl The Fas- 


731 Caſes the: is" applicable in Eaſe of the real Eſtate, nat b. be 


not be ſo applied, if thereby the Payment of a- 10 b 
2 much where it will de- Eaſe of the 


bie the Widow of ber Bona Paraphernalia' *: -. 8 
5 Be Fan 
| Daljton verſus Coatfworth, | Caſe 210. 


| | | a . 
= Plaintiff brought a Bill for Relief r the Sid. e gin 
ha 


prefſion of a Deed, by which the tifs Uncle Will is ** 
ſettled a Term in ſuch a Manner as that after his and "_ by 
his Wife's Death (which Wife was the Defendant) with- 2 * N 
out Iſſue, the fame was to come to the Plaintiff for the chaming un- 


Reſidue of the rem. 2 der, fark 
ill cn who and enjoy and Hiro cn u- Deed, c. to convey. 


The Plaintiffs Uncle was dead without Ii and the 
Defendant the Wife had burnt the Deed. | | 


* 80 decreed the Lord Chanor dune, Caſe of P 
iy col iſm . 4 fad in 4 1 
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De Turm. S Michaelis, IV ail. 


dies 
ter 


The Deſendant dy her Anſwer but faintly denied it, (uin = 


Thar ſhe dil ant renner (he aner burnt or deftroyed the d 


Deed. 

The Witneſſes ſwore the Limitations eu Fon A 
be in Truſt for the Husband for Life, Remainder to the De- 
fendant his Wife for Life, Remainder to the Heirs of their 
Bodies [by-one Witneſs, ] "Remainder to che Iſue of their Bos 

] and for Want of Iſſue by * er 
band, Remainder to the Plaintiff. + 
for the Defendant, that the Liitecins of the 
Truſt of the Term being to the Heirs of the Bodies of the 
Defendant and het Husband, or to the Iſſue of the Bodies of 
the Defendant and her Husband, Remainder over to the Plain» 
tiff, ſuch a Remainder over of the Truſt of the Term was 
void in Law; and therefore ſuppaling the Deed to have been 
ſuppreſſed, yet it could not, were it to be admitted, SR 


| won or make him any Title, 


. — in true, anhere a Term-i 


| limited to a Man and Wife for their Lives, Remainder to the 


(c) Lord 
Elleſmere. 


| Juſtices (Coke and Hobart,) that the 


Heirs of their Bodies, and for want of ſuch Iflue, Remainder 
over, this Remainder-over being but of a Term is void : But 
on the other Side, a Term may be limited in the followi 
Manner, (viz.) to Truſtees, in Truſt for the Husband a 
Wife for their Lives, and afterwards for their Children, or 


for their Iflue ; and for want of ſuch Children or Iſſue lying 


at the Death of the ſaid Husband and Wife, then to go over 
to the Plaintiff, and ſuch Limitation is good; now, ſince a 
Term might be limited in ſuch Manner, I will intend it to 
have been ſo limited in the preſent Caſe, for every Thing thall 


be preſumed in odium Spoliatoris (a). 


Then His Honour conſidered in what Manner the Decree 
ſhould be pronounced, and he cited the Caſe in Hob. 109. 
(b) The King and Lord Hunſdon verſus Counteſs Dowager of 
Arundel, where the King and his Farmer under him claimed 
Title by the Attainder of Francis Dacres who was attainted 
of High Treaſon, and was ſuppoſed to be Tenant in Tail 
by Virtue of a Deed not extant, but vehemently „ mags 
be ſuppreſſed and with-holden by ſome under the 
Defendants claimed, - and therefore it was decreed by the then 
(c) Lord Chancellor, with the Aſſiſtance of the To Chicf 
and his Farmer 
under him ſhould hold the Land until the Defendants pro- 
duced the Deed, and the Court n 
His Honour ſaid that Sir John Trevor his Predeceſſor had or- 
dered this Decree to be ſearched for, the Term being men- 
tioned in the Report, but it could not then be found; how- 
ever, that he himſelf having ſince ordered farther Search to 
be made, had found the ſame, under the Name of Hobart, 


Attorney 
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his Bill, the 


he was committed, and continued under Confinement ti 


and for that (though no exact Proof was made of 
tents): the Defendant might clear this by 
therefore it was decreed that the 


Chancellor Parker decreed the Defendant to con the Pre- 
miſſes to the Plaintiff in Fee, and to deliver up the Poſſeſſion, 
which (His Honour ſaid) ſeemed to him to be the moſt ef- 
{ual and reaſonable Decree. 3-4 

But in the Principal Caſe the Court faid, there could be no 
Decree for the Po nor preſent to the 
Plaintiff, it being only a Remainder of a Term after the De- 
fendant's Death ; but let the Defendant over the Term 
to Truſtees, in Truſt for herſelf for Life, and afterwards. for 
the Plaintiff ; and let her bring the Deeds relating to the Title 
into Court, and pay Coſts, 


* See alſo this Caſe particularly Rated in L100 Ws of Guper vr Lord 
nnen | ' 


Richmond 


: * „— . . 7 — INN e 2 ———— 
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Caſe 2111 Richmond & un verſus Tayleur. 
a Won (3) Ho ul ann runs gd Wore e e 
cellor Mac- FT HE Plaintiff brought this Bill for the Wife's Portion: 
clesfield. 1 The Caſe was, that upon the Marriage of the Plaintiff's 
On a Bill to (Mrs. Richmond 's) Father James Tayleur with Ekzabeth, the 
ſet aſide a Daughter of Anthony Wallinger, 15001. was the Mother's 
_ Decree In. Portion, to which the Father. added 1000 J. and by Articles, 
gainſt an In- 2 ; . 
Cnt for to Which the ſaid! Anthony -Wallknger was a Party, it was a- 
Fraud, if greed that the Wife's 1 50 J. and the Malte e 1000 J. 
the ſame be ſhould be laid out in the Purchaſe of Land, within a Year 
not Proud” er cin e eee 
in every Re- James Tayleur Huſband for his Life, Remainder to E- 
ſpect not ſo lizabeth the Wife for her Life, Remainder to the firſt, &c, 
equitable, Sons of the Marriage ſucceflively in Tail Male, Remainder 
ar NN to Truſtees for 1000 Vears, to raiſe Portions for the Daughters 
it aide. of the Marriage, if no Son, (viz.) If but one Daughter, 1000 . 
if two, 1 500. betwixt them; if more, 500 J. a- piece. Pro- 
viſo, that if before the Money laid out in the Purchaſe, the 
Plaintiffs Father and Mother, (viz.) Tayleur and his Wife, 
or either of them ſhould die, leaving Iſſue only one Daugh- 
ter, then that Daughter ſhould have the whole 2 500 J. Al- 
ſo the Huſband Tayleur covenanted, that if his intended 
Wife ſhould die before him, he would leave, after his Death 
to the Iſſue of the Marriage 500 J. beyond what was before 
In 1689 the Marriage betwixt the Plaintiff's Father and 


735 


Mother was ſolemnized, and in 1695 the Plaintiffs Mother 
(Mrs. Tayleur) died, leaving Iſſue only the Plaintiff, now mar- 


ried to the other Plaintiff Richmond, which Marriage he gained 
* by corrupting the Servant, and without the Father's Con- 
ſent, having himſelf no Eſtate, and becoming a Bankrupt 
within a Vear after the Marriage. | ; 
The Plaintiffs Father (James Tayleur) after the Death of 
his Wife, brought a Bill againſt his Daughter the now Plain- 
tiff, and her Grandfather Anthony Wallinger, (who was a 
Truſtee in the Articles) praying that he might be relieved 
againſt the Lapſe of Time, for that the Purchaſe with the 
2500 J. was not made within a Year, and that his Daughter 
might not claim the Whole after his Death; that he was 
willing to lay out the 2 500 / in a Purchaſe, but inſiſted that 
his Daughter ought not to have more than ſhe would have 
had, if the Purchaſe had been made in the Mother's Life- 
Time. DENG, | 
| Anthony Wallinger the Father of Tayleur's late Wife, and Grand- 


father of the now Plaintiff the Infant, by his Anſwer, allowed it 7 26 


to be hard that Tayleur (ſhould be obliged to Leave the _ 
2500 J. 


* See this ſtated in the Caſe of Jacobſon verſus Williams, ante 382. 


' Ioool. and 500 J. was ſecured to the now Plaintiff the Da 
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25001. to his Daughter after his Death; that Taylkur had been 
from Time to Time inquiring after a Purchaſe, and that it was 
not h his Neglect a Purchaſe had not been made. After 
which the Cauſe was heard by Conſent, and an abſolute Decree 
made (without giving the Infant a Day to ſhew Cauſe to the 
contrary) whereby it was directed that the 2500 l. ſhould be 
laid out in a Purchaſe of Land to. be ſettled in the ſame Manner 
as if the Purchaſe had been made in the Mother's Life-time, by 
which the Daughter would have been entitled to the 1000 J. and 
the 500/. only, and it was referred to the Maſter to ſee the 
Purchaſe and Settlement made; accordingly the Maſter did ap- 
prove of a Purchaſe, and of the Settlement thereof, whereby 


ter, on the Father's Death. Afterwards Tayleur the F 
married again, and left ſeveral Sons. 

And now the — —_— — e and 4 | 
brought their Bill, ſi ing that thi was gai 
— poke Colluſion, and — be for afide; por. per 
25001, paid to him. | | 

The Defendants at firſt pleaded the Decree and Report ; but 
the Plea being over-ruled, they infiſted upon them by their An- 
ſwer. | 
Lord Chancellor : The Articles are blindly penned ; however, 
the Plaintiff's Bill is grounded upon the Fraud and Colluſion made 
uſe of in obtaining the former Decree againſt his Wife, then a ten- 
der Infant; and if any Fraud or Surpriſe upon the Court had 
been proved, I would have ſet afide the Decree z but on the con- 
trary, it appears that the Court was fairly and fully appriſed of 
the Caſt; of the Articles, and of the Point in Queſtion, VIZ, 
the Lapſe of Time, and hath thought fit ty make a Decree, 
which, as it may be a juſt one, therefore I will not ſet aſide. 
And the Plaintiff having been a Bankrupt, obtained his Wife in 
Manner as above, and not being able to maintain her, let the 
15001. and Intereſt ſince the Father Tayleur's Death be 
before the Maſter, the Intereſt thereof to be applied for the 
Maintenance of the Wife and Child, with Liberty to the Wife 
or Child to apply, if the Huſband dies. | 

Note; In this Caſe it was held, that where an Infant con» An Infant 
cdives himelf eggrieved by » Deas, he is not under a Neceſ- Miene bf 

comes of Age before he ſeeks Redreſs, but bound to ſta 

may apply for that Purpoſe as ſoon as he thinks fit; neither is till he is 


by Fraud and Colluſion, or that no Day was given him to ſhew 74 4 
Cauſe againſt it; and Mr. Cottingham (his Lordſhip's Secretary) by pit of 
61 acquainted Review, Re- 

or 


— lledging pecaly the Ecrors im the former Decree. 
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acquainted the Court that Mr. Vernon, in Caſe of an erroneous 


Decree againſt an Infant, uſed always to adviſe the bring — 
an ori 


iginal Bill to ſet it aſide, r 
= e eee agen | 


Caſe 212, Orlebar verſus F Jetcher * the Dul 
At the Rolls. | of Ke ut. 


| A Trade N February 1716, the Defendant Fletcher being ſeiſed in Fee 
Lands in Fee of ſome Lands in Bedfo gre: borrowed 1 500 J. of the 
| my J = laintiff Orlebar (one of Maſters in Chancery) on a Judg- 


and then ſelis Ment. Afterwards, ( vi. Auguſt 20. 1717, the Defendant 
the Land to Fletcher articled with the other Defendant the Duke of Kent, 
C. and after- to ſell the Premiſſes to the Duke, in Conſideration of : 50001, to 
33 * be paid down, and 6 50 l. to be paid at Chriſtmas then next, the 
Bankrupt; Duke to be let into Poſſeſſion at Michaelmas; ſubſequent to 


though the which Tranſactions, the Defendant Fletcher becoming a Bank- 


— rupt, the Plaintiff Mr. Orlebar brought his Bill againſt the 
cannot come Duke of Kent, Fletcher the Bankrupt and the Aflignees un- 
in for more der the Commiſſion, praying that the 650 J. remaining in the 
8 Duke of Kenss Hands, might be paid to the Maint, ny 
A 8818800 of his Judgment. 


rupt's Cre- | 
dirors, whether he may not extend the Lands in C. the Purchaſer's Hands, C. having pur- 
chaſed before the Bankruptcy, and this not prejudicing the Creditors. So if A. the Trader 
gives Judgment to B. and articles for a valuable Conſideration to ſell to C. aud then be- 
comes a Bankrupt, it ſeems the Judgment ſhall. bind. the Lands in the Hands of C. who 


articled to buy them; but whatever Money the Purchaſer was to pay the Bankrupt, the 


ſame ſhall be liable to the Bankruptcy. 


 Upon'the Opening of the Cauſe the Maſter of che Rolle ob- 
wel, that by the Statute of 21 Fac. 1. cap. 19. ſeck. 9. it is 
provided, That Creditors by Judgment, Statute or Recogni- 
“ zance, whereof no Extent is ſerved or executed on a Bank- 
e rupt before his Bankruptcy, ſhall not be relieved for more 
than a ratable Part of ir juſt Debt.” 


To which I replied, that the Words [ſhall not be relieved for 


more, Cc. rted only, that they ſhould not have Relief 

'* the * but i they — extend the Defendant's 
r Land, they were to be left at Liberty; that the Statute only 
2% reſtrained the Judgment Creditor from p the 
£ _ perſonal Eſtate of the Bankrupt y but as to the real Eſtate upon 

which the Judgment was an actual and veſted Lien, it could 
never have been the Intention of the Parliament, to deveſt a 


Creditor 


* Sev the Caſe of Sir George Newland and Beckley verſus — ante 92. 
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Creditor of this Right; ts te ES 
[ious Regard had to the Penalty] might intend this Clauſe 
to be ſatisfied by relieving againſt the Penalty.  , - h 
However, the Court interrupted me while I was ſpeaking to | 
this Point, and faid this was attempting to diſturb what was al- 
ready ſettled ; that it had been determined- at Law, that where 
N was not ſerved or executed, the Cognizee thereof 

only come in pro ratd with the other Creditors of the 
Bankru 


Then I that theſe Articles by Fletcher before his Bank- 
ruptcy, to ſell the Land to the Duke of Kent, eſpecially when 
the Duke had paid the greateſt Part of the Purchaſe M 
was in Poſſeſſion, were as a Sale in. Equity : That if 3 rader 
r 
then ſell the Land to B. and afterwards become a Bankrupt; 
though A. the Jud ent Creditor could not come in upon the 
Bankrupt's Eſtate 2 more than his Proportion with road 
_— — would be at Liberty to extend his 
ment a chaſer, who bought „ ee. 
pee which ſeemed to be admitted. 
hut in the ipal Caſe the Court ſaid, that the | 
Kent could not deemed a Purchaſer, until he had 
650 l. which, in the Duke's Hands, was 
perſonal Eſtate of the pt, and muſt be liable 
ditors; chat the Duke was not to be compelled 
u his having a good n 
b gnees of the Commiſſion of Bankru 
— — to. them by 
_ 


Wherefore per Cur': Let the convey the Premiſſes 

in Fee to the Duke of Kent, in the Manner as the Bank- 

rupt had articled to do, they ſtanding in his place, and in Con- 

740 tion of this, let his Grace pay the 6 50 J. the Remainder * 
of his Purchaſe Money to the Aſſignees for the Benefit of the * 
Creditors; and as to the Plaintiff Mr. Orlebar, the] 
Creditor, he mult came in fora Proportion only with the the reſt of 


Longford verſus 12285 Les Cie 
HE Lady Clutterbuck, before her with Mr, Rem. Nabe. 
HE Lady did, with his 8 eue her Eftt te F 
to Trüſtees to ſuch Uſes and for ſuch Eſtates as 
Deed or Will, en ke Neat s WA 2 — ap oo 
point. ſeribed it in 


the ſame 
Room, and at the Teſtator's Requeſt; held good, tho? not (ad in the Teltator's Preſence. 


E 
<Y 
4 
* 4 
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Having afterwards married Mr. Numgey, ſhe made hae 
in, and thereby deviſed theſe Lands ; there were four Wit- 
neſſes to the Will, one of whom was gone beyond Sea, two 
fore that they ſaw the Will executed by the Teſtatrix, and 
that they ſubſcribed: the fame: in the Preſenee of the Teſtatrix ; 
the third fore that he ſubſeribed the Will as a Witneſs in the 
fame Room, and at the Requeſt of the Teſtatrix. . 

The Lord (before whom the Cauſe was firſt heard) 
doubted as to the Proof of the Execution of this Will, but would 
deelare no Opinion on the Point until farther A heation, ſa 
we, that the Heir at Law, who was then an t, might by 
that Time come of Age. And now this Matter coming on 

again before the Lord Aocclesfield, it was urged, 1, That the 
Witneſs ſubſcribing this Will in the fame Room with the Teſta- 
trix, was the ſume as in her Preſence; nay, it had been reſolved 
(e) Salk. in Sir George Shiers's Caſe (a) that though the Witneſſes ſub- 
688. Feribed their Names to the Will in another Room, yet 


there happening to be a Window in that Room, which 
the Teſtator might fee them, it was well enough. 2 2d, It was 


inſiſted, that if the Will was not as ſach, yet thi wan 741 
Writing in Nature of a Will; an for as much as the Appointec | 
in tkis Caſe was not in by ee ak tment, 


ergo ee. . the Writi 1 would 
good Appointment — a 15 
A Witneſs Lord Chancelor : 2. 


of examining « Wiel 
Will of a to prove a Will as to Lan is, 2 the Witneſs ſhould not 
obs only prove the executing the Will by the Teſtator, and his own 
Subſcribing it in the Preſence of the Teftator, but likewiſe that 
the Will was the reſt of the Witneſſes ſubſcribed their Names in the Preſence 
—— of the Teftator ; and then one Witneſs proves the full Executi- 
and allo in on of a Will, fince he proves that the Teſtator executed ĩt; 
the Preſence and likewiſe nn N Witneſſes ſubſcribed it in his Pre- 
of the two ſence. 
ym ch 
Gaz they dunn. u he Prence ofthe Teſto: 


_ 


, — 0 L 
Bat this is not done in the principal Cafe. WP 
2dly, He held that the bare Subſcribing the Will by the 


Witneſſes in the ſame Room did not 


iy imply it to be 
in the Teſtator's Preſence: For it rhight be in a Corner of the 


Room, in a clandeſtine fraudulent Way ; and then it would not 
be a ſubſcribing by the Witneſs in the Teſtator's Preſence merely 
becauſe in the ſame Room; but that here it ow 
Witneſs, that he ſubſcribed the Will at the Requeſt of the 

Room, this could not be fraudulent, 


Teſtatrix, and in the ſame 
and was therefore well enough. 


349, 
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Su - — 2 


. Lordſiip — * * this Wil would Power u to ap- 
* a good intment, had it not been executed pur; 2 8 
ſuant to che Statute Frauds ; becauſe. when a Power is given Deed or 
to int the Uſes of Land by Deed or Will, the Will muſt be Will. 4 
42 i (a) ſuch a one as is proper for the Diſpoſition of Land; = 2 
7 conſequently ſubſcribed by three Witneſſes in the Preſence of the nefſes not a 
Teſtator; for this is within all the Inconveniencies that the Sta- good Ap- 
tute of Frauds intended to prevent, and the other Words in the poiniment 3 
Nature of a Will mean the ſame as a Will, which muſt there- hd Caſa 
fore be ſubſcribed by Witneſſes in the Preſence of the Teſtator, by « Will 
But for the Reaſons aforeſaid it was declared this was a good muſt be in- 


Win both as to the real and perſonal Eſtate. Ws pot « Will 


diſpoſe of Land. So though. the Words * is N. Will 
= ee ed, Wee, Vol. * * n ure of 


hu cal. a 


Bill i 
Equity be- 


The Defendant pleads the Wen 6. Lumkaess and that 
above fix Years had paſſed aper the Death of the firſt Admini | 
ſtrator and the Plaintiff's taking out Letters ene 
before the filing of the Bill of evivor, 

For the Plaintiff it was argued, 1ff, That the Statute of Li- 
mitations was an im Plea in this Caſe; that praying to 
revive was ab Gland in the Place of the Plaintiff, 
which the PLONE when he had revived would do, and conſe · 
quently would not be barred by the Statute of Limitations, fince 
it was not but that the firſt Suit was brought in Tune. 
t a Decree of the Court of Char.cery was in Nature 


ofa Judgment; and it could not be thought a Judgmen — 


e For even a 
a though to account, was | 
That there was — 3 Ag: . 


143 
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— 1 


the Statute of Limitations, becauſe the Defendant, in the 


Ente of an Account (where each Side are Actors) if he thou 


„„ 0 


fit, might revive, and ſo the Delay of the Plaintiff not to be 
obectel by the Defendant in whoſe Power it was to have pre» 


| vented any ill C uence ariſing therefrom. 


Att General Raymond contra: It is true, when the | 


Plaintiff has revived, he ſtands in the Place of the Plaintiff in 
tze original Bill; but this Plea is pleaded in Bar of Reviving, 


and until then the Plaintiff does not ſtand in his Place; and we 


may well object, that by the Statute of Limitations he ought to 
have come ſooner; to which the Court ſeemed to incline. As 
to the ſecond Objection, he obſerved, that this Decree being 


only to account, was but interlocutory, and it did not appear 


by ſuch Decree that one Farthing was due from the Defen- 
dant to the Plaintiff ; fo that it eſtabliſhed no Debt, nor was it 
Evidence of the Plaintiff's having any juſt Cauſe of Suit. 
With Regard to the third Objection, he admitted either Side 
might revive in this Caſe ; but it would be hard to put the 


| Defendant to revive a chargeable Suit againſt himſelf, when he 


i ſhould not have ſlept Six Years after the Adminiſtration taken 744. l 


Court. 


might be ſatisfied in his Conſcience that nothing was really due, 
— here was Room for the Court to intend ſo in this Caſe, 
when the Maſter, after examining into the Matter, had re- 
ported nothing due; and though by Exceptions being put in 
to the Report, ſuch Report was ſuſpended, yet the Plaintiff 


out. 
Lord Chancellor : The Statute of Limitations ſpeaks nothing 
of. Bills in Equity, yet theſe are conſtrued to be within it. 


The Caſe of not reviving a Decree which is only to Account, 


is within all the Miſchief deſigned to be prevented, viz. to 


ſue a Man after his Vouchers have been loſt, or his Witneſſes 


dead. For if the Party may delay Six Vears before he revives 
his Bill, he may by the ſame Reaſon forbear twenty-ſix, thirty- 
ſix or forty-ſix Years. There can be no doubt but that if this 
were only a Bill and Anfwer, and the Suit abated, the Execu- 


tor muſt bring his Bill of Revivor within Six Years, elſe the 


Suit would be barred. + Now the Reaſon holds till as ſtrongly 
in Caſe of a Decree to — * Fu ofa 
udgment computet; ere, if the Plainti i 
i — Adminiſtrator could not formerly carry it on, 
as now by the late Statute he may; and though it may ſeem a 
material Objection, that when there is a Decree to account, the 
Defendant as well as Plaintiff may revive; it would however 


be very hard ſor Equity to force a Man to revive a Suit againſt - 
— the fame 


at the ſame Time that he ſwears he owes revs 
Therefore let the Plaintiff amend his Bill, and the 
dant his Anſwer, 0 · bring the Matter more fully before the 


After 


— ww 
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 Afer which the Defendant de, and one Br aminitrin 
to him, the Plaintiff brought another Bill of Revivor ; where- 

2 the Defendant Beecher pleaded the Statute of Limitations, 

coming to _ — Lord Chancellor - | 
2 1727, his diſallowed the Plea, faying 

Bill of Keviror after a Decree to account, was in 2 

745 8 — Fa. and not within or darrable by the Statute of Limita- 

though the Demand ſeemed to be a very ſtale one, and 

not to be coumtenanced | 


| Sie verſus Havile. Caſe 215. 


Lord Mac- 
TY this Cause lee — for the Sale of <field. 


Halifax Houſe in St. James's to the beſt Purchaſer +. — 
before the Maſter, and Thomas c& Eſq; was reported the Nfore Maſter ſub- 
beſt Bidder at 10 500 J. having made 1000 J. ** 


— Petitions after Hillary Terin — prayed, 
that Mr. Frederick might compleat his Purchaſe, and 
| Remainder of 'the Parchaſe-Mo ney; upon which Mr. 25 
44 by bs Cunt deckred tit he clot lf i 
| But the Lord N. 


IT Lord ui of Bal = twp Mary 
am late ax y 
—— 1 —— 


2 ˙ WO 


upon any other 
of — Refidue of po upon lg. 


Caſe of a ptivate Contract — Party, and ſo 
much Money: paid | 
imagine, — the intended Purchaſer” 


have — 
— ing 
there was a Depoſit? This would be inn 


2 
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could be; for it made no Alteration, whatever the Depoſit 


was, whether greater or ſmaller; and therefore in the Caſe of 
Morrett verſus, Bennett *, where the Depoſit was Ten Thou- 
ſand Pounds, the whole Depoſit was forfeited, and if in that 
Caſe it had been but One Thouſand Pounds, yet only ſo much 
as had been depoſited could be forfeited; from whence it 
ſeemed, that as the Depoſit might bear a very great Diſpro- 
portion to the Value of the Eſtate, it could conſequently be 
no proper Meaſure of Satisfaction to the Seller, for the Buyer's 
receding from his Contract ; that as the Seller was bound to 
ſell, ſo ought the Tye to be mutual upon the Buyer alſo. 

Lord Chancellor took notice that more had been urged by the 
Lord Nottingham than he had ever heard on this Subject, but 
that he had taken good Advice and well conſidered before he 
made the like Order in the other Caſes: That according to 
his Apprehenſion, a Court of Equity ought to take notice un- 
der what a general Deluſion the Nation was at the Time when 
this Contract was made by Mr. Frederick, when there was 
thought to be more Money in the Nation than there really was, 
" which induced People to put imaginary Values on Eſtates : 
That as upon a Contract between Party and Party, the Con- 
tractor would not be decreed to pay an unreaſonable Price for an 
Eſtate, ſo neither ought the Court to be partial to itſelf, and do 
more upon a Contract made with itſelf, or carry that farther, 
than it would a Contract between Party and Party. On the 
other Hand the Court might be ſaid to have rather a 

Power oyer a Contract made with :/e/f than with any other. 
That the Depoſit was ſuppoſed to be a proper Pledge for 
ſecuring the Seller in Caſe the intended Purchaſer ſhould after- 


wards go off; and had jt not been ſufficient, the other Side 


might have moved to have ſuch Depoſit increaſed; but being 
thought a ſufficient Pledge, it was Puniſhment enough if the 
Party that made it was to loſe it, and Satisfaction enough to the 


Seller, if he was ta have the Benefit of keeping the Depoſit :. 


That in this Caſe the Depoſit was near a Tithe of the Purchaſe- 
Money; fo that if the Seller could get as much within 10000. of 
any other Purchaſer, he would be no Loſer; and if he could. 
not 
Cs and. conſequently a Bargain not fit to be executed by 
this Court: That the Court had made ſeveral Orders in Caſes 
of this Nature, attended with ſtronger Circumſtances ; as 
where the Eſtates were greatly incumbred, and the Creditors 
would loſe their Debts it the Bargains did not proceed; but an 
Hardſihip ought not to be decreed againſt one, in Order to 
Nn v 913 7 11+) Than prevent 
- * Determined, in this Court ſome little Time before: As was alſo the 
Caſe of Dr. Tewxiſon verſus Lord Balkley; in both which Caſes the beſt 
r lofing- their Depoſits were diſcharged of their Contract. 
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t it's falling upon another: And if thoſe Orders ſhould 
be diſcharged, w 1 off from Contracts by loſing 
their Depoſits, it would great Confuſion, and their 
Money muſt be brought again into Court. The beſt Way cer- 
tainly was, for the Court to be uniform in its Reſolutions. 

48 Wherefore it was ordered that Mr. Frederick ſhould loſe his 
149 Depoſit of 10001. and be diſcharged of his Contradt. 


Pleydell Widow and Execa? p. d 
— . John Pleyaell, Plaintiff; Caſe 216, 


Lord Mac- 
Randolph Pleydell and — 
Champneys Pio dll. $Pefendants 


HE Plaintiffs Bill (inter al.) was to hive dhe-Diretiie Devite of 
of the Court touching two ſeveral Sums of 400 J. and 822 


400 J. deviſed by the Will of Jobn Pleydell her late Husband. without 
B. this is good, and muſt be intended, if 4. die wkhout übe living « n Dea 


The Caſe was thus: John Pleydell having no Iflue by the 
Plaintiff Elizabeth his Wife, had two Brothers, the Defendants ' | 
Randolph and Champneys Pleydell, and by Will dated May 
1719 gave all his Money and Securities for Money to the De- 
fendants his ſaid Brothers in Truſt to pay 200/, to his Wife ab- 
ſolutely, and to pay the Intereſt of reſt of his to 
his Wife for her Life, After her Death he gave the Intereſt 
of 400 J. Part of the Reſidue, to his Brother Randolph Pleydell 
for his Life, then to his firſt Son, payable to him until he ſhould 
attain his Age of 21 ; at which Time he was to be paid the prin- 
cipal Sum of 400 J. But if ſuch eldeſt Son ſhould die before 
his Age of 21, then the Teſtator deviſed the Intereſt of the 
ſaid 4001, to the ſecond Son of the ſaid 

him the principal Sum of 


his Age of 21, and then to pa 
400 J. and in Caſe of his Death before 21, to the third, fourth, 
Ec. Sons of the ſaid Randolph Pleydell in like Manner, He 
149 alſo gave the Intereſt of another Sum ls oy gag ſaid 
other Brother the Defendant Champneys P 
f to 


— 


be paid him: Bu 
die before his 


\ 
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bu if be Glade Her 21. 19 the thiad. Som. Aker which 

a Clauſe, © That if either of the ſaid Teſtator's Bro- 
2 © thers (che Defendants Rarnde/ph or | Pleydell) ſhould 
« die without Iſſne, in fuch Caſe his was to go to the 
<« Teſtator's right Heirs”. And the Teſtator made his Wife 
Executrix and Refiduary Legatee. 

The Cauſe was heard before the Maſter of the Rolls, who de- 
creed, that as to the ſaid two Sums of 400 l. and 4ool. if the | 
Defendants Randolph and Champneys Pleydell ſhould die without 
hoe living at their Death, then the Share of him or them fo 7 

ying ſhould belong to the right Heir of the Teſtator * 
25 dell, 6 Foy 1p. Plaintiff Eligaleth the Executrix ; but 
if 7 ſhould happen that the Defendants Randolph and Cha 2 
neys Pleydell ſhould die, leaving Iſſue, which 7% ſhould 
die defote the Age of 21, in fuch Caſe theſe Shares ſhould fink 
into the Refiduum of the Teſtator's Perſonal Eſtate. 

From this Decree the Plaintiff appealed to the Lord Chancelhr, 
inſiſting that if either of the Defendants Randolph and Champ- 
neys Pleydell ſhould die without Iſſue, — ſhould go to 
the Plaintiff the Executrix and reſiduary Legatee, and not to 
the Heir of the Teſtator John Pleydell ; for that the Limita- 
tion of this 400 J. to the right Heir of che Teſtator after a 
Death without Iſſue, was too remote a Poflibility in Caſe of a 
Limitation of Money, for which I cited 2 Vent. 349. Broadburft 750 

and Richardſon, Love and Windbam's "Cal Sid. 450. as 

| 92 Vid. alſo ſeveral others in (a ws ca s Reports. 

. Lord Chandelbr : a great Difference between a Li- 
mitation of a Truſt rr as 
that all Power of Alienation may be thereby reſtrained, and con- 
fequently a Perpetuity introduced, and a Limitation of a Truſt 
of a Sum of Money, which may be ſabje& to more remote Con- 
tingencies; for in the latter Caſe I ſhould: think a Bond to pay 
a Sum of Money upon the Death of A. B. without Iflue of 

(5) Vid. the his Body 9 goo {) ad and for the ſame Reaſon the Truſt 


* 
— + <> * * 


1 Morey limited u tingency would be allowed 
— alſo. However, the . Caſe muſt be taken 
566. and underſtood of a Death without then living, which is 

the common Meaning of this Expreſſion. And though in Caſe 


of a Deviſe of Land to a Man, and if he die without Iſſue, 

then to J. S. this would give an Eſtate - Tail, viz. to the Iſſue 7 

of the viſee, and ſo ſucceflively to the lateſt Poſterity, yet 

ſuch > CUNT of the Ex- 
flion, and made purely to comply with the Intention of the 
Leger, which ſeems to be that the Land deviſed ſhould go to 
the Iflue and their Iſſue to all Generations. But notwithſtand- 


to their Import, | 
Deſign of the Teſtitor, by 2 
— © - 


1 * 


* 
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be reſpited ti | 
per to make fuch 


p 51 Pollen verſus Str John Huband & at. 


HE Plaintiff was Executor and Deviſee in the Will of 
| 1 Huband, and received the perſonal, to- 
i ts and Profits of the real Eſtate; but in a 
uit in Equity ing the ſaid Will, being decreed to be but 
a Truſtee, he was ordered to account with the Defendant for 
what he had received of the Truſt Eſtate, and upon the Ac- 
count was reported indebted 4000 J. to the Defendant ; after- 

to the Lords this Decree was affirmed. 


greement, and that the Defendant ſhould, purſuant thereto 
indemnify him againſt the Creditors of the late Sir John Hu- 


the Aid of Equity in Favour of Pollen, who 
had ill ghout. 1/, In ſetti 
his i Truſtee. - 
his N 
Debts 7 
ande j Satiſ- 
faction of 1 t 01 
Lord Chancellor the 
Power ir J is De- 
was | or 
fr the ber to % 
uity ou againſt is, L 
tar Byte pts ved pe 0 tht 6 TO 


] 


Creditors, ht his Bill pecific Performance of the 


not ſufficient Reaſon-in this Caſe to 


Caſe 217. 


Sw 


5 
ined with- . 
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155 eee the Plaintiff to come into the Compoſi- 
tion; on the other Hand Rawlins the Agent of Pollen put every 
| thing i in a true Light, and the Defendant. Huband declared he 

.._ did not deſire to tive the Plaintiff from his Family and Coun- 
+ try. Beſides, Pollen having got out of the Reach of Juſtice, it 
might be for the Benefit of the Defendant to accept of this, 
though a ſmall Compoſition. 80 that there being a fair Repre- 
ſentation on the Plaintiff's Side, and a juſt n es by the 

; Defendant, and in a great Meaſure executed by the Plaintiff, 
Let the Defendant Sir Yobn Huband execute his Part of the 
83 and indemnify the ee _ the pe of 


1 


5h Humphreys verſus FR: 3 


Ercentor NE brings a Bill as Executor for the Recovery of ſome of 
hey Bit with- . | the Teſtator's Aſſets, wherein it does not appear that he 


out ſhewing has any ways proved the Will; the Defendant demurs, in re- 
ns ws Pena gard Plaintiff has not ſhowed by his Bil, cha he has in ry 
the Will in nnen f 


_ © the Spiritual 


Court; if he does, Cauſe of Demurrer, MILE he has 
duly proved the ITS See Caſe 220 ledge | 


L444 Chanetlbr: The Plaintif 3 is very tif, e been 
told of this Slip by the Demurrer, not to amend his Bill, and 
if he does not prove the Will before he is allowed to proceed 
here, 8 he never will; now as the Courts at Law oy 


take Notice of a Will, ſo as to allow the Executor to ſue upo 
| it for any perſonal Eſtate, until he has firſt it in the 
ritual Court, ſo it is. very reaſonable to the ſame Rule 


in vity ; indeed in every other Ref „ ſaving only as to the 
Liber * ſuing, the Executor is 8 ſo, U Probate; 
| for mene, ee ee but ought not to be al- 
lowed to ſue. 
The Court aſked Mr. Gold hb the Regiſter how the 
Courſe was as to this Point ? ho er That the Plaintiff : 


>The Lid Hed Kh when he 6. came no ths Coun, wi of 
Cones that a Plaintiff Adminiſtrator oug ht to ſhew by his Bill where he 
caken ont Adminiſtration o the Inten the Defendant tmigh be in 

| hos Cpoes 40 Jock thr &, which walls o.yoid, S 
Brite 2 21 "eſcaly duly taken out Ad- 
$ been eſpecially where (as on Demurrer) the _ 
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Will; but though he did not mention in what Court, it would | 

be enough; whereupon the Demurrer was allowed. | 


— 1 8 — 


154 Attorney General, at the) 8 11 
Relation of Folkes andy Appellants ; 
W 


Sutton and Payman, Reſpondents. 
( Domo Procerum.) g i Caſe 210. 


| T CRONE Lords from an Order One ſeiſedof 
3 2 made by the Barons of the Exchequer, by which 1 
| they allowed the Reſpondents Plea to an Information brought bein 


Ce 

for eſtabliſhing ſeveral Charities given by the Will of Fobn Sut- gu- 5k of 
ton out of ſome Lands in Suffolk, wherein the Teſtator had only or OO 
the Truſt or equitable Intereſt, and out of the -Im in o 4 — . 
Holborn, wherein he had the legal Eſtate ; all which Charities Life, Re- 
were to take Effect upon the Death of the Teſtator's Nephew mainder to 
Thomas Sutton without Iſſue Male of his Body. $64 nies fm 

in Tail Male, 


(going no farther) and after 4.'s Death without Iſſue Male, then to a Charity. 4. is Te- 
nant in Tail until Iſſue born, ſaving as to the Truſt Eſtate. (a) Feb. 10. 7 Geo. 


The Plea to this Information was, That Thomas Sutton the 
“ Teſtator's Nephew being Tenant in Tail by the Will, had 

| © ſuffered a common Recovery, and thereby barred the Chari- 
& ties.“ i | | $25 | 
The Reſpondents claimed under the Recovery; the Appel- 
lants under the Charities. And the Queſtion was, e this 
Will gave an Eſtate-Tail in the Premiſſes to Thomas Sutton the 
Teſtator's Nephew ? | | | 
This Caſe was argued at the Lords Bar, on Wedneſday the 

2oth of December 1721, and on the Will was thus: 1 
Jobn Sutton the Teſtator, ſeiſed in Fee of the legal Eſtate of 

155 the Chequer-Inn in Holborn, and only of the Truſt or equitable 
Eſtate of certain Lands mai 


of Adminiſtration at the Hearing. So faid and determined by the Lord 

King in the Caſe of Stone verſus Bakery, the 13th of December 1732. 

gere, Whether there is any Difference, as to this Point, between an Ad- 
and 422 4 , 53S. 4 . FREY ü 


1 


Body, the Premiſſes ſhould go to Truſtees for C 


n 


—— — — — 
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3 nns 4 7 


had in the Nane of bis Brother: Times Sutton, and which 
on his ſaid Brothei!s Death, rhad-deſcended;tohib'Sor'(the'Teſ- 
tator's N ephew) Thomas Sutton, by Will dated Fuly 1696 char- 


all bis Eſtate with the Payment of 2 Debts, and directed 
is Nephew and T e ton, con bis Sig ee 
Lands to che Uſe of is WI HET: his Landes 
N . and as Uns in M d „to his Nephew 
s Sutton for ; Life, and afterwards to the, firfty. Son, or 
Iſſue Male of his Body lawfully to be 


begotten, and to the 
Heirs Male of the Body of ſuch Ks Son, Remainder to his ſaid 


Nephew's ſecond on, and his Iſſue Male i in Tail, (not 
tht Limitations over to his third or other Sons) 10 Fed. 
came this Clauſe, (viz.) That immediately after the Death of 


the Teſtator's Nephew Thomas Sutton without Tx of his 


Thomas Sutton the Nephew ſuffered a ay and died 


without Iſſue, de pellen Whether ths, Recovery baxxed-the 


Charities, was the 


For the A ppellants it was ur that it moſt manifeſtly 
the Intention He the Teſtator, ut his N LI Thomas Sutton 


(who was obferyed” not to be Heir at 1 to the 5 
ſhould have no greater Eſta te in the Lands i 


Que 
for Life oy 5 5 aly . A the Eſtate . 
to him for and 


F his natural Li | 
mainders to his 5 a8 Purchaſers 1 55 . Fr LA 5 


as to the Lands in 
Suffolk, the Ele cwhe for hank 


in the ſaid Thomas 
Sutton in Tru er the Teſtator) ! was only a. Direction and A 


p- 
tment in what Manger the Truſter mould convey his Eftate 
o as beſt to anſwer his Intention ; and no 


having ever —— the Truſtee purſuant to ſuch Directi- 


on expreſly given for; that Purpoſe in the: Will, the Truſt ſtill 
remained to be carried into * Execution by the Direction >; 
would 


Authority of a Court of „which it was 


ſo ay to give an entire 2 to the Intention of the Teſta- 


Ne who ought to have purſued a e ection in 
the Eſtablülhment of the S 8 Toſ Te wo ili 


and thereby render uſcleſs. and Ede c. the Pant or 
the Proviſions made by the Will. a e genen inn. 


5 | 
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e dds Heir Male of he Body the 1 
ha WIS whete the Court in ordeting the Settlement 
would vary from the Words of the Articles; and limit the E- 
tate ſtrickiy to the Husband for Life, and afterwards to the firſt 

Va 


and ever other Son: 0 
Laſthy That hee bee no Creditors or Plichuſers for a 
luable Conſideration; who could: be'alfeGted, n 
tion contended for, to ptevail. 

_ Largued en the other Hand for the nts; Thu Caſe 
may Ck feeds vi) one ſeiſed in Fee deviſes 


his: Lands to his for Life, TEE 
bar don in Thil 


| The Quettiod is, Whether the * oats þ — Gd 
Iſſuo Male) by ſuffering this Recovery has barred theſe'C 
ties ĩ and I humhly apprehend that he has. 
I will begin 4 Nartaribur, and from e every Body wault 
admit a If I deviſe an expreſs Eſtate to A. for Life,” Remainder 
Ceed eg be gte Fi denies ki, f Lit) fem 
an 8 to him for Life 
yet an Eſtate · Tail veſted in Himſelf; for it is a Rule to which 
one muſt ſubmit; that in all Con 
where an Eſtate for Life is limited with / Remainder 
br to the Heirs (or Heirs Male) of the 


Or 


(a) Vide ante 


Body of the Grahter or Devise; this vells an Eftate-Tail'in fu, al mad 
ſuch Grantee or Deviſee, and the Words [Heits, or Hein Male Grab 


of the Body are Words of Limitation. - 


My, next Step denn be 10 ew dat if deviſe: Land to 2, 9" 


for his Life, Remainder to 2 


of the of A. 
this is an Eſtum in "Tail Mall te 2 


1 
pl 


Time, in the Caſe of | King 

Melling, 1 Vent. — 22 5. 2 Lev. 58. Where oe deviſitig 
Lands to H. for Life, to his Iſſue * Male” by Ms 
ſecond Wiſe, 1 a Shas, Bad 2 A. and that his 
Recovery barred all the Remaindem. eee 
36h, Where Lands are deviſed to r Liſe G 
preſs Eſtate to his Iflue or Iſſue Male, but it is only faid, 
Caſe 4. dies without Iſſue Male, then to Þ! in this Caſe by he- 

1 25 


ceflary: A. bas an Eſtate- Tail z becauſe 
has an-expreſs Eſtate for Life, ow is ag fully 
Will, chat until A. dies without Iſſue Male; B. 
1 mere Neceſſity, the the 1c Male 


Fl 
ICT 
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alter his Death muſt take the Lands; [conſequently it is the ſame 
as if the Premiſſes were deviſed to A. for Life, Remainder-to 


the Iſſue Male of A. which makes an Eſtate- Tail in a Will to 
A. in Caſe he at that Time had no Iſſue Male. And for this 


Iwould beg leave to cite 9 Co. 127, 128, (Sunday's Caſe) where 


one deviſed his Lands to his don Villiam, and if his Son 
William ſhould have no Iſſue Male, then to the Teſtator's 
next Son; this gave an Eſtate in Tail Male to William; ſo in 
1 Vent. 230. Lord Chief Juſtice Hale ſays, that the Words 
[In Caſe A. dies without Iſſue Male] give an Eſtate- Tail to 
A. 0 which Purpoſe his Lordſhip there cites Burley's Caſe ; 
and in 1 Mod. 54. in Love and Windbam's Caſe, it is ſaid by 
Chief Juſtice Kelynge, that in a Deviſe to A. for Life, and if 


Nate-Tail, | 41! 


The enn to be conſidered is, whether the Limitati- 
ons interpoſed to the firſt and ſecond Son of the Nephew Thomas 
Sutton in Tail Male; make any Alteration in the Caſe? Now 
plainly they do not; for by Virtue of the Words [after the 
Death of the Teſtator's Nephew without Iſſue Male of his 


Body] an Eſtate- Tail is created in A. and in Cafe he has Iſſue 


a Son, then that Eſtate which was before cloſed in him, ſhall 
open, to let in ſuch firſt Son to take. Thus was Lewis Bowlers 
Caſe, 11 C. 80. where a Man in Conſideration of Marriag 


covenanted to ſtand ſeiſed of the Premiſſes, to the Uſe of him 


ſelf for Life, Remainder to the Uſe of the firſt Son of the Bad 


of him and his Wife in Tail Male, Remainder to the — 


Son in Tail Male, Remainder to every other Son of that Mar- 


riage in Tail Male, Remainder 10 the Heirs of tbe Body 
the Huſband; this was adjudged a veſted  Eftate-Tail in 


the Huſband, but that upon the Birth of a Son, the veſted 


(a) In May 
1707. Vide 
ante 59. 


Eſtate-Tail in the Huſband would divide, and let in the Re- 
mainder in Tail to the Son. So in the principal Caſe, until the 
Teſtator's Nephew Thomas Sutton had a Son, and while this was 
a contingent Remainder as to ſuch Son, the Eſtate-Tail veſted 
in the Father, be bY 


But befides what 1 have mentioned, there is a Caſe expreſs in 


the Point, (viz.) that of (a) Langley verſus Baldwin, referred 
out of Chancery to the Judges of the Common Pleas, during the 


A. die without Iſſue, then to B. theſe Words give A. an E. 


— D rt 
* 
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Time of the Lord Trroe's pethding in that Court, where there 


was a Deviſe to A. for -Life without Waſte, with a Power for 
him to make a Jointure, Remainder. to his firſt, ſecond, and fo 
to his ſixth Son, (and no farther) after which followed the ſame 
Words as here, If A. ſhould die without Iſſue Male of his 
Body, then to B. in Fee; and in that Caſe it was reſolved by 
all the Judges of C. B. that there being no Limitation beyond 
the ſixth Son, and for that there might be a ſeventh, who was 
not intended to be excluded, therefore to let in the ſeventh and 
ſubſequent Sons to take, (but ſtill to take as Iſſue and ay” = 


7 
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60 Male of his Body did, in a Will, make an Eſtate- Tail. 


i. 
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* Tae Tull by eee we Purchaſe). the 
Court held the [in Caſe A. ſhould die without Ife 


was a ſolemn Caſe "2djudged in the very Point, and liable. to 


ak ara be made to the preſent one, (bis. . 


that there was an. T 


* 


wag rted in Salk, 2.36. for there the Deviſe was to A. 


ſively, extending to every Son that thereafter might be born of 
8 y of A. les that if A. caddy of raking) and then eatne th 


might take by the Deviſe to all the Sons in face vey ſo that 
the Words [in Caſe A. ſhould dic without Iſſue Male] were to be 
intended fo Iſſue Male; and ſhould not, when vainly inſerted, 


Wey could not or be of Uſe, merge and de- 
wo Jos 3 but in the principal Caſe, theſe 


Words ur ther (v5) wht inthe: andevery other 


ſequent ede 1th ' Teſtator's N n N Ave 
re ſhall make an Eſtate- Tail by Implication in him. Be- 


* 


ſides, this Caſe is ſtill ſtronger from the particular penning of the | 


Will, the whole Tenor whereof ſhews it to have been the Teſ- 
tator's Intent to give an Eſtate in Tail Male to Thomas Sutton 
the Nephew, it being faid in one Part of the Will, that if the 
Nephew ſhould e or omit, within a Year, to convey. the 
Truſt Eſtate in the Suffolk (the Nl of which he 
was entitled to as Heir to the Teſtator's Brother and Truſtee) to 
the Uſes in the Will mentioned, then the Gift to him the faid 
2 and the Heirs Male of his Body ſhould be 
ly ſhews that the  Teſtator himſelf t he 
2 Premiſſes in Tail Male to his 
E 
1 
Pry the conditional Proviſo annexed 
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Teſtator recollected that He had fiven” bim an Eſtats- Tall b 
Firtue of which he had a Power to alien; he thought it heceffr: 
10 4 annex a ndition which he might imagine a one, and 
(a) 1 Int, Would reafly be, fo, to reſtrain a Peoffment and a) Diſcontitiu- 
123. ance, but' vg t a Recovery. 
As for 1. Remainder to the h, thirbeing fu ſubſequent to 
an Eilat Al, was plainly at the Mercy of the Tenant in Tail 
to bar by 4 Recover for ſo are all ſubſequent to an 
had, unteſs much as 1 f in the Crown, whether * belong 
5 to Chari N Infants Feme Coverts; and if the Law were 
| debits, the greateſt Inconvenience would follow, 
ies would be dre arid” it would become uſual in Set- 
tlements of great Eſta 10 a Limitation to all the Male 
Line, {7-464 them to a ( e Means a Perpetuity 
would created; fince none wou buy if the Charity could 
(3) See this not be barred. This Was the Caſe of Sir (b) Gilbert Gerrard 
Caſe cited vetſus. ale 5 65 where Sir Gilbert married one of the 
2 Vern. 428, of Sir Thomas Spencer of Yarnton in the County of 
ae Ft Eſtare ama rg: in Truſtees for the Lady 


art in. Tail, Remaindler to a' Charity, Sir Gilbert and his 
dy fufferet a ny to. the Uſe of Sir Gilbert in Fee; and 
E Gihbere and his Wife afterwards dying Weiler Illue, the 
Ir Genekal, or Fog 1 of the Heir 2 of Sir Gilbert, 
brought a Bill in bre againſt the Truſtees and a 
the Chart for a De of the legal Eſtate, which the 
Court of xo uer decreed : accordingly, tho to the utter De- 
feating of the Chari | 
As to the laſt Point in this Caſe, that of the Truſt of the 
Suffolk Lands, it has been . chat, being only a Truſt, a 
Creature of Equity, and a Direction by the Teſtator to convey 
this equitable Intereſt, according to the Limitations in the Will, 
Equity will mould it in ſuch a Manner, as beſt to preſerve 
the Intentions of the Party, and have it fo conveyed, as that 
e Nephew may never have it in his Power to bar either his 
own Sons or the Charity; that without Equity, neither the 
Nephew nor any other can come at the | te, and for E- 
ity to aſſiſt in Foes bk, a Charity is faid to be' hard, That 
0 muſt do * ng to aid the Will, is plain; for if a 
Conveyance of the Trait Eſtate were to be ordered in the 
ords of the Will, ſuch Words, if in a Deed, will not 
an Eſtate- Tail to the N ephew, but there muſt be the 
901 [Heirs Male of the Body of the 'Nephew,] and this 
Will A a Direction to babe, is infiſled to be executo- 
„ and — to Articles to ſettle Lands upon a als om 
e Huſband and Wife for their Lives, Rermatnider to the Heirs 
Macfie y of the 3 e 
been a and particularly in the of (a) Trevor 
ps verſus T; 5/0 0 when Þ alty 1. to Se ihe Fol e it 
will decree an Eſtate for Life to the Huſband, — 
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_ Gt * 
** i . 


* 

firſt Son, &c. in Settlement, and not impower the Huſ- 
r eee e bene ber north a 
er ſtronger as 18 NO- 

Creditor likely to ſuffer by ſuch Conſtruction. 
. Caſo: of Anickes to 
ſettle Lands on on — — Remainder 
to the Heirs Male of the Body of the Man by the Woman, the 
Conſtruction Equity would put upon it, would be, to 
Lands ſettled (after an Eſtate for Life to the Father) u 
firſt, Cc. Son of the Marriage; but there is a wide Di 
betwirt Articles and a Will. A Will is the voluntary Act and 
Diſpoſition of the Party, but Articles of Marriage are made 
upon a valuable Conſideration. In caſe of Articles, two Parties 
are contracting together, and making a. Bargain, and come to 


Court cannot do Juſtice, without according to the 

of each Party. It is then a in Fieri, and in its 

Nature perfectly executory ; e though of 

a Truſt, et it is td be conſtrued by the fame Rules zs where an 

Eſtate is iſed, elſe it would breed the utmoſt Confuſion, none 

would know how to adviſe, or what Opinion to give on Wills; 

where very often the Truſt Eſtate is out of the Deviſor; it 

would be ſtrangely inconvenient if the Deviſee under the ſame 

Will, by the ſame Words, and in the fame Clauſe too, ſhall at 
Law be Tenant in Tail, and in Equity conſtrued to be Ten 

6 9 rs d the direfing Clauſe in the Will the the 
Wi to 3 t th 

104 bruder ſhoold convey, that can be no Handle for a Court of 

to make a different Conſtruction of a Deviſe of a 

Truſt, than it would of a Deviſe of an Eftate ; for every De- 

ſe of a Truſt implies a Diredtion to the Truſtees to convey the 

Premiſſes in Manner as the Will 1 he dernen Fe 

que tacit inſunt mbil operatur ; and Fee 

to the Charities, is admitted to be well reſpect ta 

the Chequer- bun ap On, I — — Eſtate, ſo 


for — of his Debts-and 1 | 
paid, the Trae wer rol by he Will e ere 
the Premiſſes to A. for Life,” ——— — 
99 Years,” Remainder to the Heirs Mate of his Bo 
this was but 3 


gent Remainders, Remainder to the 


have an Execution thereof decreed, under which Circumſtances 


(s) Ante 
142. 
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— Direction by Will to convey, and Articles in 
Conſideration of Marriage, held that in the latter Caſe only, 
Equity, which was to execute the Articles between the contend- 
ing Parties, would go according to their pe Intention, 
* having a ſtrict Regard 4 the Words. 

colon the whole, For theſe Reaſons, and in regard to fo 
many and t Authorities, the Reverſing of which would 
ſhake the Itles of many Subjects of this Kingdom, I am to 
pray your Lordſhips that the Order of the Court of Exchequer 

may be affirmed, | 
Whereupon, after the withdrawing of the Counſel from the 
Bar, all the Lords agreed, that as to the Chequer-Inn wherein 
the Teſtator Sutton had a legal Eſtate, the Recovery was _ 
good, and barred the Charities ; - 

But with r to the Truſt Eſtate in the Suffolk Lands, and 
which the Will directed ſhould be ſettled to the ſame Uſes as 
the Ghequer-Im was deviſed, ſome of their Lordſhips doubted, 
that there being a Direction for the Truſtees to convey, this 
gave a Handle to a Court of Equity to interpoſe, and if the 
Court. was to interpoſe, it was fit and reaſonable to help the In- 
tention of the Party, which was but imperfectly expreſſed in 
the Will ; that this Affiſtance ſhould be given in ſpe to the 
Remainder limited to the firſt and ſecond Sons of the Teſtator's 
Nephew Thomas Sutton, by ordering an Eſtate to Truſtees du- 
ring the Life of the Nephew, and ſo to put it out of his Power 
to bar theſe Remainders to the firſt and. ſecond Son; that none 
could blame the doing of this, which was an apparent Com- 

ce with the Teſtator's Intent; and as the Charities were 
intended to take Effect in caſe only the Nephew ſhould die 
without Iſſue Male, it would be equally juſt to preſerve and affiſt 
ſuch Intention by limiting a Remainder to every other of the 
Sons of Thomas Sutton the Nephew as to the Truſt Eſtate, and 
© But her L fiend, being of. e d. 

But other o t Equity, 
tw Limitations of Eſtates or Truſts of Eſtates, ou " — 
gem, and that Mere it otherwiſe, it would be nen, a 


= ve- 
nient, and occaſion the greateſt Uacenala 
| ous Determinations of Property . the Lal. Ee, 


court cited the following on of Mr. Juſtice Tuiſden, 


who, when a Matter was in Behalf of a Charity that he 
thou t to be againſt Law, replied, 8 
eal Leather to make poor Men Shoes. 
pr — ſome of the Law-Lords differing 3 — | 
Biſhops made a Majority for reverſing the Order of — 
Exchequer as to the whole, 2 
miſchievous, as the Order of that Court was but to allow the 
Plea, e the Reverſal thereof did only put the 
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Comber's Caſe. 


obtained the 
29 Years 


in 


HE Plaintiff brought a Geil. Fe. to revive an old Decree 


Fu. that the Plain- 

is Decree lived fifteen 
and never aſked 

d him that he 

tted him 

or Writing for that Pur- 
eaded, that the Plaintiff 


Bona Notahbilia in 
e 


the Province of Canterbury, viz. in thoſe of 


dm; and that the Executor havin proved 
Archdeaconry of Surry, ſuch te was 


fore he ought not to be admitted to ſue. 


two 
Chicheſter 


ill 
and 


2 


: 
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FE 


= 
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Lord Mac- 
cles field. 


An Executor 


De rms: ＋ "Michaelis, 1721. £ 


— far the Pla, that though an Executor . 
releaſe before Probate, yet he could not ſue; and that the 
(a) Vids ante (a) Courts of Law or Equity took no Judicial Notice of an any 
ys _ of Executor until he had proved the Will, for which Reaſon, if 
— 2 an Executor ſhould die before Probate, leaving an Executor, 5 
don. Executor would not be ſo to the firſt Teſtator; but an Admini- 
ſtration muſt be granted de Bonis non, &c. Whereas if the 
_ firſt Executor had proved the Will, chen his Executor would 
have repreſented the firſt Teſtator; and that if the Will was 
not duly proved now, in all Likelihood it never would; for this 
being a Sci. Fa. to have an Execution of a Decree, here was to 
be no Bill; but after reviving the Suit the common .Frooels 
would ilſue for the Execution of the Decree. . | 
TDLord Chancellor : If this had been an Adminiſtration. ranted | 
1 by the Archdeacon or Ordinary where there were Bona Notabi- 
I | lia in divers Dioceſes, the Adminiſtration had been merely void ; 768 
| for the Adminiſtrator receives his Right entirely from the Ad- * 
miniſtration, but the Right of the Executor is derived from the a 
Will, and not from the 0 as appears from an Executor's 
having Power to releaſe or e y part of the perſonal Eſtate 
before Probate ; and a Defendant at Law- cannot plead to any 


| 

| | Action broug ht by an Executor, that the Plaintiff has not 

5 proved the Will though it is true he may demur, if the Plain- 

1 tiff does not in his Dec ration ſhew the Probate. | 

| However, let not the Plaintiff in this Sci. Fa, proceed any, 
farther in his Suit without ſhewing the Defendant a ſufficient; 

| Probate of the Will, and without the farther Leave of the, 

| Court, in reſpe& of the Stalcneſs of the Demand. 


| i Caſe 221. Middleton oaths Lord Onſlow & 4. 
# OO de the Rolle 


| If on the O Mr. Hackene ! married one of the Daughters and Co- 
| Conſent of heirs of Mr. Midaleton without the Conſent or Privity of 
| — 4a my her Relations, and being much in Debt, abſconded in privileged 
and in order Places, for fear of his Creditors, but being a youn Gentleman 
| to aCompo- in Hopes of ſome Employment, and his Wife entitled to a Por- 
| | _ tion of about 5 or 6000 J. in the Hands of her Truſtees, ſhe 
| 15 band's Cre. With' her Truflees petitioned the Maſter of the Rolls, that they 
ditors, the might make Propoſals to Mr. HockeneP's Creditors 


Court orders Compoſition of his- Debts, and that thereupon the T x Fn 


Part of the 

Truſt Mo- might be at Liberty to, a any Sum not ex gool. for 
ney to be that purpoſe; and Mrs. Hookenel the Wife being in „con- 
1 ſented chat the Truſtees ſhould diſpoſe of 500 /. of her Portion 7 
8 _ for the Purpoſes aforeſaid, 

ing to diſ- "Sr, Eq | Several 
charge him 


of the Debts, = private Notes, e. _ foes by on y of the Creditors for Part of their 
Debts, beſides their with the reſt of the Creditors, will de der ade. 


4 4 


| ; 4 n I EY 1 nnn. . CLIT IS | 
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Several of the Creditors (to the Number of about Fiſty) 2; | 
ſigned the Deed of Compoſition to take 74. 64. in the Pound; | 9 
but about Seven of n ag Remalthier of them) See || 
delayed the Execution of the Deed of Compoſition until the laſt 
Day, and then executed it; but at the ſame Time took Notes 
ind Bonds from Mr. Hoctenel, to pay the reſt of the Money at 
a future Day, ſome of which were poſtdated, and bore Date 
after the Deed of Compoſition, ſome made to other Perſons in 
Truſt, and others made payable to the Creditors or Order by 
way of Promiſſory Notes; and in the Deed of Compoſition, 
the Petition and the Order of Court were recited. 
e of the Raſh, thus the Creditors might Halver up ant 
zfter of the Rolls, that ight . deliver up and 
diſcharge. all theſe Securi ies. | 8 | 
Cur” : I ſhould not, nor indeed could I compel any honeſt | 
Creditor to compound his Debt ; but when they have com- 
pounded and a e of 74. 6 d. per Pound, and by 
eſtions that Mr, Hockenel was to have his Liberty, have 
induced the Court to give way, and the Wife to conſent that 
Part of her Portion, which was not before liable to theſe Debts, 
ſhould be applied to this , and have prevailed upon the 
Truſtees to give away Part of the Portion to the Creditors, and 
afterwards, on the laſt Day mentioned in the Deed of Compo- 
ſtition (which provided that the whole Deed ſhould be void un- 
. 1 leſs ſealed by all the Creditors by ſuch a parti Time) have' 
come in to take Advantage of the Neceſſities of the Husband, 
and to gain theſe underhand Securities; as they thereby defeat 
770 che Intent of the Order of Court authorizing the Truſtees to 
compound; as they diſappoint the Wife, who, in Hopes of 
her Husband's Liberty, conſented that- Part of her Portion 
ſhould be applied to the Diſcharge of his Debts, and as they fruſ- 
trate the Intention of the Truſtees, who in Confidence of the 
Husband's having his Liberty, have paid away Part of the 
Portion towards the Debts; this underhand ing of the 
Creditors is a Fraud on the Wife, on the Truſtees, and on 
the Court; for which Reaſon let all ſuch Securities be ſet 
aſide and delivered up by the Creditors to the Husband Mr. 
Hockenel, 85 | | l 


Caſe 222. 5 Hawkins verſus Flolmes. | 


clesfield. HE Plaintiff agreed with the Defendant to ſell him a 


One alters 1 n 
ee torney was oyed to make a t 0 veyance z 
8 which the Attorney accor | Ales prepared and ſent to the De- 
the purcha- fendant, who made ſeveral Alteration therein, and delivered it 
fing my back to the —_—_— oſſed ; whereupon a Time was 
not a Sign- aPpointed for the P Defendant to meet at a Tavern 


ing to take to execute the Writings, and for the Latter to pay the Money, 
-— to? ths eller afterwards execuzed the Conrepance, and cn i u b 
reg 


The Plaintiff and his Attorney came to the Tavern, where 


the Plaintiff executed the Writings, 2 25 ot the Con- 
veyance regiſtred (the Hauſe being in Midalg NEE this 
— the Defendant l ho 
An to ſuch Put ofthe Bll, « as ſought: to compel the 
dant to accept the Purchaſe $09 ey the Money Money te Dedan 
pleaded the Statuts of Frauds * That 
* neither he, nor any by him lawft Fed any 


Writing, Agreement, — he or Note in Relation to 
45 « chis Porcta or whereby the Defendant any ways agreed 


For the Plaintiff it was objected, that the Defendant's Al- 
nat being to what Part of the Drau Glo ry ee 
2029S e Contract muſt 
carried into Execution, a} cif hong executed a de Ned 
hoy ance, and regiltr ed them in the Office, 


. — or ſome Perſon by him lawfully — ſhould 
Drag e Writings ; and though the Defendant had altered the 


Draught with his own Hand, yet this could not be called a Sign- 
1 requires g as a material Circumſtance, 

1s not to be difpend ed wi 1 uity, any more than at 
e wrote over the 
whole Deed with his own Hand, without ſigning it, this had 
not been ſufficient, for the Statute has made Signing abſolutely 
for the Completion of the Contract; for which Pur- 

poſe I cited the Caſe of * · Itbel verſus Potter. - 


* Determined at the Rolls, Tris. 1719. on the very ſame Point. 


it was . that the Statute requires that 


77¹ 


ught with his own Hand, was as a Signing, it 
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Lord Chancellor : Unleſs in ſome 


as to what has been infiſtes 
Vendor's executing and 


772 * op the Bee 8 


in relation to 
2 


3 


the latter might be off at an 
preparing the Writing, (wi 


1721. 


2 8 what 8 
Part, wherein it was ſworn that it 
had been agreed between the Plaintiff and the Defendant, that 


Time, on paying the 
ee ha was 


of 


DE 


DE en ti Ty 
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Caſe 223. Herbert & a verſus The Dean and 
On Weſtminſter and Dr. Bro- 
dericł, & e contra. 


PON the Plague which happened in the Year 1625, 

8 Church-yard of St. Margaret's Weſtminſter not 

* enough to the dead Pariſhioners, the 

tants of — Part of the Pariſh, which now re- 

ſort to the new Chapel built there, petitioned the Dean and 

Chapter of Vgſtminſter (who were Lords of the Manor) to grant 

them a waſte Piece of Ground to bury their Dead, which ac- 

cordingly the Dean and Chapter did under their Seals, and it was 

ſolemnly conſecrated; afterwards theſe Inhabitants were at the 

Charge of building a Chapel there, having firſt obtained a Royal 

Licence for that Purpoſe. The Veſtry-men and Chapel- 

Wardens had ever ſince the Year bog 8 the Miniſters 
who were to preach there; but now of 
Weſtminſter claimed a Right 1 to name the Maniter who ſhould 

preach and do divine Service in this Chapel. 

On a Bill brought to ſettle the Right of nominating the Par- 

ſon of this Chapel; and on a Motion by the Defendants that the 774 
Plaintiffs might produce the Veſtry-Books before a Maſter, for 

the Defendants if pleaſed to take Copies ; it was 

4 the Plaintiffs ought — to be ordered to produce their Evi- 
dence; for that this Caſe was not like that of a Lord of a Manor 
producing his Court-Rolle to the Tenant, becauſe the Lord, as 
to the Court-Rolls, is a Truſtee for the Tenant whereas one, 
not 


; 775 
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not a Tenant, cannot oblige the Lord to produce his Court-Rolls 
and here the Dean and ter are 8 


trangers. 

Lord Chancellor : When the Dean and Chapter gave this Building and 

Ground, they did not reſerve -any Power to nominate the « Chara 

Preacher ; and the Inhabitants of the Chapelry were at the Ex- did originally 
ce of the Chapel. Now the Building and (a En- entitle the 
dowing of the Church, was what at Common Law originall * A. 

cord chp Bonn 0h Go Frtemagd 1 ber th Inhabitants 


the Chapel, and (as « png; Pew-Money have endowed fene 


1 It is not reaſona " ſay Ago Dean and Chapter, as 889 
arſon appropriate, have a upply every Chapel built [ue 
within the Pariſh with a P 22 and N 


Hardſhip upon them to be obliged ſo to do; 1 mia the \ 
be at their EleQion to pin u f it: For ſuppoſe I build a Chapel Pn 

in my Houſe for myſelf, the Parſon is dung ir Hf e -— might be a 
it; or ſuppoſe I build a Chapel in my Houſe for myſelf or if 
next Neighbour, can the Parſon name one to ws Goel he houldb 
think not; and it will make no Alteration, if the Chapel which do ; neither 
J build in 'my own Grourd, be intended for the Uſe of twenty ought it to 


Neighbours beſides my own Family. lo : On 
ma 
private Chapel for himſelf and Family, or for himſelf and N , or or for himſelf and 


ew Neigbbours, and this will not the Parſon a to nominate a Preacher 
> 4 0 Oy ny a | 


As to the Motion, that the Plaintiffs ſhould produce 
Mar gas gout geen A 
Croſs Bill refer thereto, and by that Means make them Part 


their Anſwer, referri > ho ths 1 ſaid) for Fear of a 
Miſtake; for that R a. e to let the Defendants 
rn than a At oe ce Tos upon the An- 


ſwer of thoſe who are thus guar themidlves e ti Ante 
for fear of a Miſtake, = 


Wherefore, for that the Plaintiffs, who are 
Cauſe i in a ſhort Time, have the Fayour 


I 
Fans 


1111 


= y before the Court at 222 bring the 

-Books before the Maſt, and Who are 
rare in the Ser Cul, i they pleaſe, take F 

But () afterwards en the Hearing, the rt decreed that (5) 1 March 
the Right of Nominatin of the Minſter to the 721. 


3 A OT "ny — _— 


7 Dorm. S. 2 py 


+ 
4 


> a> 


Gale 224. | Coloman it Winch. x 25 


iti Be of Lane make 5 egg; arg for 109 TW 


on 

FT A. and afterwards borrows 1004, more of B. u 

W and dies; the Heir at Law: conveys the Inheritance 5 Equity 
wards of Redem tion of the Premiſſes io Truſtees, in Truſt for Pay- 

5 ment of all the Bond and Sim * are Debts of his Fa 

Bo Ty; a 11 after which the T'r their Bill to redeem 
** Adds en being pad his Debt by ; as well as that by 


a Hee ' Mortgage ; and for the Mortgagee i it was ; objected, 


th ortgage, he muſt pay the Rood-Deve as well as the Mortgage; but if the 
rem ae Equity of W * J. S b brings big Bill to redeem, he ſhall 
— 15 ie ase . and not the * 


AF 


wo 
© Firſt, That as he Fa the Eſtate at Law (PR INE: | 
| Truſtees could not come at it without the Interpoſition 
Equity, it ſeemed not agreeable to Reaſon, that he ſhould be 7708 
ine from 7 What Was 2 to him by 
as as former being as 
and as much — — — wy ror 1] 
Secondly, That if the Heir had brought a Bill to redeem the 
= Mortgage, it was bind. he muſt have paid as well the Bond- Dat 
* as that by if the Heir muſt have paid it, why 
ſhould any 2 under him, be in a better Condition 
than he umſelf? * 
Lord Chancellor : The Bond of the Anceſtor, wherein the 
Heir is bound, becomes upon the Anceſtor's Death the Heir's own 
Debt, for which he is ſuable in the Deber and Detinet ag 
therefore if he comes to redeem the Mortgage made by his 
ceſtor, he muſt pay the Debt by Bond, as well as that by 
ge ; but though this be the Debt of the Heir, it cannot be 
. 
u 3 W a z IN . 1 MER Ag 43G; 
Lien on the Land, even againſt the- *M 4 
apple nt oh le er I 


8 ; 


* Quere tamen; for in the Caſe of Baxter verſus n 
it was decreed b North, ot whe the TIN lent more 
Money to the — e Bond, the M agor ſhould K redeem with- 
out paying the Bo as well as the Mortgage; and yet in che Caſe 
of Challis verſus 1 Precedents 2 ay ad . it was laid down by 
Counſel for a Rule, and agreed to the Mortgagor bim- 
ſelf is in ſuch Caſe d to be let into a — upon Payment of the of the or 

gage Money only; tho poſſibly there may be ſome Difference, as to the Rule 
of the Court, between a Mortgagor's coming to redeem and a Mortgagee's 
bringing his Bill to forecloſe. 


"Dir fan I 1 73% 


Bond. — indebted: to: £4; by: Mortgage of Term So fone. 
for Years, and allo indebted. to him by Bond; if on the Death of polled of 
2 his E brings a Bill to redeem the Mort- Years: mort- 
he; mut pay both; but if the e be gages it f. 
vicy of Redemption of the mortgaged Term, and the Aſſignee d, dc. 
777 of the Executor brings a Bill to redeem, he ſhall only pay the comes in. 
Mortgage Money. So if the Teſtator being poſſeſſed of a Term *debred by 
it to H. and becomes alſo indebted to A. by fimple Simple Con- 
Contract and dies, his Executor bringing a Bill to redeem, ſhall nd d. - 
pay both the Mortgage and the Debt by ſimple * nk Executors 
the ui f ets to e tr all not re- 
Dare e e e Wines Bill to re- — 
Se men N k. 


ee 


Detinet, 2 I have Aſſets, but that 


by Aer, that at the Time of 
e 


, may ſhew t Ake, of which the Plaintiff may, if he 
take Judgment; and that in. Caſe. the Heir had aliened 
fore Action brought, though at Law there was no Remedy 
inſt him, yet in Equi ay gf reſponſible for. the Value of 
Land aliened; but now the eee TI 
| mahnen 8 = 


Kolk verſus Blacker. Cen 225. 
| , Lord Mac- 
| | — Clesfield, 
: £140 wh ny ro he Uh i 4 2p en 
Terms. f te eli fs eng live, . Remainder to Truſtees 99 
W Remainder over, with a Power to 


— 


. 14, 


* 
fo 
Truſtees and the Remainder 1 Join in fering a charging the 
Recovery, and declaring new Uſes thereof, viz. to the Uſe of Premilles 
A. for Life, with Remainder o rr. 0 ls at 
bees the Uſe the his the/Power of chap 
2 14 3 Oy 


De Term. & Hill. 17a. 


— 


Dns here are two Gb of wo 2 annexed to the Eſtate, 
between as a Power to make Leaſes, &c, which is deſtroyed parting 
Powers an” with the Eſtate ; another which may be termed. to 


nexed to an 


Eſtate, and the Eſtate, as this Power of 1 git with Mon ; and this | 
tuch as are laſt A. would have had, tho' he ſhould have ſurvived the 


collateral Term of gg Vears; for ſtill he might have charged the Pre- 
i n fo might he n though he had aſ- 
with the ſigned over the Term; but having joined in the new Settlement, 
2 oY: he muſt not now derogate from his own Act, or undo what he 
5 has done before. . ee de. e 
Onedeviſes Then another Queſtion aroſe upon the Will of A. where 
a Le, acyout he had bequeathed 1000 /. to J. S. out of theſe Lands; and it 
Op 5 = was inſiſted, that though this might not he good as a Charge, 
por » ages it ſhould neyertheleſs take Effect as a Legacy, which, was not 
in wha hurt by making an additional Security for it; and therefore if 
5 2 u one ſhould. grant an Annuity, out of the Manor of Dale, to 
be paid ove Which he had no Title, though this could not operate as a 
of the Per- Charge upon the Manor, yet would it be good as a Grant of an 
ſonal Eſtate. ' Annuity to charge the Perſon ; for that the main Intent of the 
Teſtator being to give this Legacy to F. S. the tee ſhould 
have it one way or another, either out of the I or perſonal 
Eſtate, | 5 . 
Lord Chancellor : Here is a particular Proviſion for this Le- 
gacy of 10007, Now it is poſſible for a Legacy to be 
in ſuch a Manner upon a certain Fund, as that upon its Failing, 
the Legacy hall be loſt. It is material, that this ' Bequeſt is 


grounded upon a Power, and may be thought no more than 


the Execution of that Power, which, if void, muſt of courſe be 
a void Bequeſt alſo. It is likewiſe obſervable, that the Will 
gives the Reſidue to the Teſtator's eldeſt Son: So that to make 
this Lega good, the Child who is the Legatee, and otherwiſe 
| provid 
makes it ftill harder in the principal Caſe is, that the Legacy 
would by this Means be taken away from an Heir, in order to 
be * to a young Child, A Charge upon Land feems not 
to be ſo ſtrong as a Gift of a Legacy. ws. fn 
But at length it wei with the Court, that the Value of 
this Land was ſo conſiderable as to amount to 1000/7. 8 Ann. 
and the 1 a hg as to be, to leave the younger Child the 
ums o 


two ſeveral 1000 J. one charged by expreſs Words 
: upon the perſonal | Wap. and the other upon the Land ; bit 
Lordſbip ſaying, That if a Legacy was given to J, H. to be 


paid out of . a particular Debt, and there not a 

to be any ſuch Debt, or the Fund fail, ſtill the Legacy o 

(s) Vid: be paid, and the Failing of the (a) Modus appointed for Pay- 
wind. 127. ment ſhould not defeat the I egacy RAC, 2454 het 063 e. 


bo bow : 1 


5 * ; . 
441 «+ % fs +4 00 8 4 Jrott 


* 


or, muſt take it away from another Child, and what 


4 | 


* 
* 
$4 £ 


— —— 2 


De Ten 1 . Dar. ä 


© rott verſus boa 9 econtra. Caſe 226, 


HE Puh was a Truſtee I as to an ue g. 
Eighth of the Proprietorſhip of the Province of Carolina, 3 


f 1 was put to great Trouble and in relation to the Af. B 4 
| fin! the Prove This Buſineſs, and Trouble was ys ont 


ſuch Time as Arc was the Ceftur 
EAN e v Archdale aſſigned his Intereſt to the 


fendant, who, being ſued by the — Trott for the 
F — 
— . 


Id 
TH 


by him in Relation to the Premiſſes, 
_ Croſs Bill againſt the Plaintiff the Truſtee, 2 
bim to convey over the Truſt Eſtate to the Defendant, 
' was inſiſted,” ought not to allow for any of his Charge and 
5 "TH which was all en the Qi ok 


"27200 tor the Premiſe vey 5 by 


3 5w; 
«296 


29 a, 
THE 


F 


"TEL e Dawſon oh A a 2c 
be in a better Caſe than ad under whom he claims; 
wherefote as 1 idr de ce, au cee 

Oourt of ty, without payin Charge Trouble 
Sch Tas hal 8 to this Truſt: So by a 
Parity of Reaſon the Defendant Dawſon, as chiming under 


' Archdale, muſt do en png 1 
won Kbit to have dane. 


08 Bunge e Drew. 


OME cel Lands held of a Weſt « 
8 were granted r 
ſor their ſeveral Lives ſuccęſtus, and by the 
that the Fine paid to the Lord of the Manor was 
dhe kladand and Wie. N 


2 | 
E 2 
7, 8.) named 
Grantivin B nity Loon btn Oe, 
Lathe Beige them; 


ber cs Maney wile and it being 
tat the Fine was paid by 


Evidenceof the Facts being ſo; which thoagh the 


4 
o 


OF 


— n 1 4 * * — 


De Term: 1 Hall 1721, 1 


not look upon as aided yet. any Evidence given to contra · 
dict it, ought, in order to prevail, — clear and full. 


82 614.2 : * Ne T 3 eV Nor ene K | 2 N 
Cad 288. . Fad verſus Fiery ang d Bel. 

ord Mac- is © 2 37 

a eee 


: IE. es Mes Wee Hs 
22 din he cond nt een ee himſelf either 
Bill 


Ang 441; 21. fur 
Oath, or .. 2 which two Shares 
Affirmation the Plaintiff was Purchaſer; but it that the other 


where the- Defertant: Boll dald diele Shares to:the Plaintiff, and received 
anker, 80 him the: Purchaſe Money. 8 
. for notanſoering' and 702 


no On n 55 without Oath or 
ben Affirmation: a # 
THe Loi Chancellor * Nothihg can more pervert Juſtice than to 
make a Court of Juſtice the Proceſs thereof a Means of 
: preſſion; and whenever that appears to be the Caſe, I will 
rei the Party oppreſſed. 


Let the Bekndnt be out of and his 
Aufeper taken without r DOD 
Mote; e made by the 
Lord Harcourt in Dr. BRETT Caſe, 


Caſe 229. Ex Pa art e 
Lord Mac- 
clesfield. -. 
An Aflignee - ws > = 2 his 

of « Bok: ſt of Notes made * 
of a Dk es he had) indorſed them io the Petitioner, and to have been 
a an under bought in by him at 205. in the Pound; En 
Value is objeRted that” fucht Creditor who» came-by bis Debt in this 


me full Sums Manner, was not entitled ſhe our a Conran, 
the Not how f 
| —— „„ as a Creditor for ſach full Sams, Fear 3 


| ITY Wm the Indotſement. of the Note is ſubſequem to ths. rte, 


A oh been anne gt on ee Net og note? „* aol 
12005 10 7071/2 2d bas SUV tian itt enk + 40} wttin'T - 


Lard Choncelby : Though the Petitioner for 22 
ſion has thus gained the Notes ginen by the Bankrupt; 
1 tor, juſt as if the er hom the 
for — — 5 3 
e e hey ow ome = 783 


- veſted; in the indole, e 2 G ae 


1 
4 
1 
n 
| 


„ ane 


184, 


RE R was to recover the Intereſt of « 


Niece B. at 18 or 


FSC, 


De Term: F. Hill. 1591, 


ak r oY OY = 2 
5 . 


ment of a Bond, foraſmuch-as ſuch Aſſignee, not being the le- 
Creditor, could not have taken out a Commiſſion. Alſo, 
the Indorſment in the principal "Caſe been made after the 
Bankruptcy, it might be a Queſtion whether ſuch Indorſee 
would be intitled to a Commiſſion ; he not being a Creditor for 
100 J. or capable of taking out a Commiſſion at the Time of 


the Party's becoming a Bankrupt, 


 Acherley verſus Wheeler & Vernon. 


6000 /. given to the Plaintiff by the Will of her U 
Mr. Vernon. ; 8 


Marriage, and 
in Land, and ſettled in ſtrict Set] 
c. in Tail, afterwards A. by Codicil deviſes, 
ſaid Niece ſhould be made up 60001. pa 
the Time of the Teſtator's making his 
Intereſt of the 60001. from the Death of 
Reſidunm excluſive of the 6000 J. 


the Plaintiff Lætitia Acherley 1000 J. at her Age of 18, or 
riage, which ſhould firſt happen, and after ſome 5 gave 
the Reſidue of his Perſonal and all his Real to 


a Codicil dated the 2d of February 1720, the 
T his 
in 


Teſtator a 
Will to his Niece the Plaintiff Lætitia, ſhould be made up 
the Whole the Sum of 6000 /. and n 
of 21 or iage, which ſhould firſt , to be in lieu and 
Satisfaction of all ſbe might claim out of his Real or Perſonal 
Eſtate, and upon Condition that ſhe ſhould releaſe all Right and 
Title thereunto unto the Executors and Truſtees in the Will 
named, | 

The Teſtator died without Iſſue, leaving his Siſter Eizabeth 
Acherley the Plaintiff's Mother his Heir at Law, the Defendant 
Wheeler and others Executors in Truſt, and the Plaintiff Lætitia, 
about 18 Years of Age, who now brought this Bill, praying that 
ſhe might have Intereſt paid yy aac * 


Caſe 230; 


. —.— made 


. Term X HH _" _ 


—— — eo wm 


of 21 or Marriage, . — intitled to the Prin- 


'Obje?. Intereſt js in its. Na andable - for Non-payment | 
6f a Thing when due; whereas Mts frets is not 
due until the Plaintiff's Ag 
no Intereſt can be claimed until ſuch Time 23 wwuld be en- 
titled to the Principal. Farther, by the Terms of the Codicil ſhe 
is to releaſe all Right or Title to the Teſtator's Real or Perſonal 
Eſtate, which it does not appear ſhe has done, nor has ſhe of- 
ferell lo. to No by her Bill; beſides, toy ihe bea of the Reſi- 

due, the Intereſt of the . does paſs, w hich cannot be 


| the origin Legaey 0 of 2000 1, gre tothe Phingtt dy the WI 
at her Age of 18 or Marriage, which Sum by the Codicil is or- 
dered to be made up 6000 J. and notwithſtanding there are the 
Words added toit, payable at 21 -or Marriage, yet the 
| Ke ought to follow the Nature of the of 


— on till abe \Prineipal becownss te, the Intereſt 
thereof belongs to the Neſiduary 


On the other Side it was argued, | that the Legacy of 6000“. 
y- by the Will 2 hr ah ol fe — from the heap and Bulk of 


one 


785 


8 1 be er the ſeveral Legacies given by the 
ue of the r Real — Per ſonal 
wi, is phy o Truſters in Truſt to be ſettled on the Teſta- 
tor's Couſin Bowuter for 99 Years, Remainder to Truſtees during 
his. Life, Ge. Reattiler to ihr rte, Sc. Son in Tail Male ſuc- 
ceſſiwely, Cc. ſo that nothing was intended to be laid out in 
Land, ut the Reſt and Refi after all the es paid, con- 
ſequently this 6000 . Mr. Vernon to his Nies Acberley, 
was never intended to ine ed in a Purchaſe, which was ald 
to be acknowledged by Mr. Bewarer N ernon's own Anſwer. 
2dy, As to the Condition that the Plaintiff ſhould releaſe all 
her Right to the Real and Perſonal Eſtate of the Teſtator, it 
was plain ſhe could have no Right during the Liſe of her Mo- 
ther, who was the Siſter and "Heir of hs Teſtator ; alſo ſhe 
might marry while an Infant, by which Means her Lega 
might become due, and A not capable af releaſing, or might 
intermatry with an Infant, and fo neither ſhe nor her 'Huſband 
he ca ble of releaſing, and yet the Legacy due; wherefore 
11 0 5 it tobe » , it could be no more than a Con- 
on py ſequent, od Cur. concefft. | 
„It was inſiſted that there 2 K a Clauſe in che Codicil, 
made this Caſe füll ir for the Plaintiff, vis, that 
35 7 r after all bother ts and Legacies, 'willed that 
c out of the Surplus of his Perſonal ut ie the Sum of 1000 /. 
« ſhould be put apart for the Benefit of the Poor of Hanbury | 
* and Shrawley, to be kept as a perpetual Stock for buying : 
« Gowns for poor old Men and Women, and "NEE IN 786 ' 


* | 
Ol c n 


0 — 08. . 
ane » 4 


224 — — — — 
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Fuel in the Winter. No this ſhewyed tliat immediately on 
8 n ſafficient 85 

apart to pay Legacies; for till then it could not be 
1 4 Was ;. * out of ſuch Surplus 
1000 J. was to be appropriated to this Charity, = the Re- 
fk EO and ſettled ur 2 

g the/Fund out of which thi 080 / was to 

n conſiſted of Mortgages carrying Intereſt, ſince Mr. 
Bowater Vernon could not have'the In thereof, (as at what 


ze Cid hen lining, by his Will deviſed to Sir Hafwell Butt 
and others (whom he made Executors) and their Heirs, all his 
Lands, and Perſonal Eſtate ſecured by M Sc. in Truſt 
22 which ſhould remain after his 
Debts and Legacies paid, in the Purchaſe of Lands to be ſettled 
on the Teſtatot's Sons (if any) in Tail, Remainder to his Brother 1 
Gilbert Bourne for Life, with Rethainder over to the ald | 
Gilbert's Sons, Sc. he deviſed, hatin caſe N 


Daughter, and vat of bs ibm of the gen to receive 80 J. 
per Annum from the Truſtees for that Purpoſe ; that in caſe the 
Daughter ſhould die before or 21, then her Portion 
and all Monies ſo deviſed to her, to be employed for the 'Benefit 
of ach Pros wor zb Ns Land coin is 


directing that the reſt of his perſonal Eftate not given or Ylif 
of by his Will, ſhould'be all ir laid out in Land and 
aforeſaid. After the Teſtator's Death a Daughter was born, al 
the Executors for about eight Years paid 
B 
but — pon 

which Gilbert the Brother btoughit his Bill to the Inte- 
reſt above the 80 J. per Annum, inſiſting that reſt of the 
Perſonal Eſtate being all of it to be laid out in Land, thisdid by 
expreſs Words, or bya Implication, .tficlude;M the In- 
e hol above the 807. per Amum + That there was 
a Contingency in this Cſe importing a Condition Frede ws. 
d 


2 222 a 2 — 2 8 —— 
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That if the Dau ſhould die before 2x or Marriage, the 
whole 3000. Danger Mould Land. 

But in that Caſe the Lord Chancellor (Finch) declared that 
| kn was never the Teſtator's Intention the 3000 J. ſhould: be laid 
in Land, or that Gilbert his Brother ſhould have any Be- 

| neßt 2 in Caſe a Daughter was born, which had 
pened ; that Gilbert the Brother's Suit was both unneceſſary 
and unkind, in regard he had a very Eſtate in Lands of 
Inheritance from the Teſtator who no Obligation to leave 
the ſame to him: Wherefore his Lordſhip decreed that Gilbert 
the Brother ſhould repay what he had received, that the Truſ- 
tees ſhould pay the Intereſt of the 30000. (above the 80. per 
Annum) for the Benefit and Advantage of the Daughter till 2x 


edi hw and alſo pay the 3000 J. 8 
Ihe Now this Caſe was ſaid to be ſtronger than the one. 
1/4, In that here was an expreſs Proviſion of 80 J. per Amum 
to the Mother for the Education of the Daughter, which might 
by Implication. be thought to exclude the ughter from any 
farther Advantage of her Portion, until ſhe ſhould come to the 
Age of 21 or marry, at which Time the Portion was to be- 

come due. 
D but if 
rx ter ſhould die before 21 or Marriage, then it was to 
hereas in the principal Caſe there was a veſted Le- 


tranſmiſſible to Executors; though the Plaintiff Letitia 
= die before 21 or Marriage. 


Again, the Deviſe there was to a Brother, but here to a re- 
moter Relation, and out of a much larger Fund. i 
The Lord Chancellor, having taken Time to conſider of the 
Caſe, declared that the Plaintiff Lætitia was entitled to the 
Intereſt of the 60001. from the Death of the Teſtator, faying, 
It had Weight with him, that by the Will the 10001. Le- 
cy left to the Plaintiff was given her at 18, but ſhe coming to 
that Age in the Teſtator's Life-time, the Codicil order'd it to be 
made up 6000/, yet I ON ad wr Mantige fo 
that though the actual Payment was ſtopt until 21. or Mar- 
riage, it was however veſted preſently, and being ſevered from 
the reſt of the Eſtate, which Refduum only the Defendant 
Bowater Vernon was concerned in ; r. 
ö 6000 l. from the Death of the Teſtator could belong to none 
g but the Plaintiff Lætitia: Which was decreed accordingly®, 


* This Caſe is miſplaced in Point of Time, not having been decreed till 
the Trinity Term following. 


mo 


The End of the Firſt Lolume. 
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ABATEMENT. 
N a Plea in Abatement, for 
Want of proper Parties, it: is 
in the Power of the Court to 
diſmiſs the Bill without Pre- 
 Judice, or to give Leave to amend 
on Payment of Coſts. Bale: ao? 8 
On a Bill brought by 
inſt the > = «Ap his i ſpot 
btor for an Account, th 
- nees under the, Commiſſion were 
in a proper Manner, but 
of Proceſs was only a- 
gainſt the Defendant; a good 


were not made Parties. 
 'ABREYANCE. 


The Reaſon why an Eſtate is ſaid to 
be in 

In caſe 
der is deviſed in Conti 

| Reverſion in Fee is not in A 


593 


the 


the Heir. ibid. 


in 3 that the Aſſignees 


— 161 
of a N 


in che mean while, but deſcends to 


Accibzur. See CasuALIr ts. 
Account. 


Where an Executor has an expreſs Le- 

gacy, the Court of Chancery looks 

upon him but as a Truſtee, and will 

make him account for the Surplus, 

OR Spiritual Court has no 

1885 if a Shi des ming Move 
n of a on 
—— — 2 


to be im 


—— 


If after a Decree to account 
a 


ATAaBLE of the Principal Matters. 


— 


tor or Adminiſtrator does not revive 
within ſix Years, this is not within 
the Statute of Limitations. Page 542 


| Action | ox Sutr. 
Debt againſt che Sheriff for an Eſcape 


of one ion Outlawry 
after ent, may rought ei- 
ther i Tam quam d at the Suit 
of the only. 


Vide Title Lzcacy. 


and Apwm1- 
_ Vide W Title Execu- 


ADEMPTION. 


ADMINISTRATION 
STRATOR, 
TOR, 


ute of 
Car. 2. 
tor, 
and conſequently was not compella- 
ble to make Diſtribution amongſt the 
next of Kin, but the latter of theſe}* 
Statutes directs a Diſtribution. 8,49] 
One dies inteſtate leaving an Aunt 
and a Grandmother, the latter is nea-| 


2 be Kin L ane of the TP 


Aniſton r 935 tho? 3 
ry to the Satute of H. 8. is not void, 


3 iniſtrat od wy b .* 
miniſtration y the 
Arch-deacon or — where 


On Caſualties 


— 


Ack. Vide IxrAur. 
AGREEMENT. 


5 e between * 
Articles for a +. 85. Ps the Sea- 


ling of the Conveyance, who ſhall 
bear the Loſs. - Page 61 
e articling to leave 1000 l. 


| within three Months af his Death, 


cannot be egforced in Equity to a 
-men Security. 107, 460 
Where Money is agreed to be laid out 
in Land, = Party, who would have 
the fole Intereſt in the Land when 
bought, may (if of Age) have the- 
Money paid to 


0 
But a Per on entitled only 4 n 
in the * 7 not have the 

de Remainder- 

471 

One cg a Ts on on him- 


ſelf and Wife and firſt 1852 Sc. and 
makes over Bankers Aſſignments on 
the ſame Truſts, and if the Annuities 
are redeemed, the Money to be in- 
ſted in Land, and fſertled to the 
ame Uſes; theſe Annuities ſhall go 

to — Heir, and not to the Executor. 

20 

One agrees for a. valuable 8 
to convey Lands to J. S. and afterwards 
confeſſes a Judgment to J. N. if the 


there are Bana notabilia in divers 


Dioceſes, is. merely void. 767 

ADVANCEMENT. Vide Re Truſt; 
- &c. under Title Tzxvsr, alſo Ti- 
tle Cusrou or London. 


Arrinavir on Oarn. 
. not lie to per 
ny, Sc. before I rial; unleſs Affidavit 
be made of the Wimeſſes being in- 
firm and unable to travel. 1 7 
A Peer of the Realm is to put in his 


ſwer to Interro 


don as a Witne muſt be upon Oath. 


146 
Wike i in an Inferior Court I am ſac 


for a Matter out of the Juriſdiction, 
44 in Vacation Time, a Prohibition 


vit that the Matter is out of the Ju- 
riſdiction but no. Aﬀidavit is neceſ- 
fary where on the Face of the Decla- 


ration the Matter appears to be out 
* the 9 


Affidavit upon Honour, but his An- 
tories and Examina- 


may be had in Chancery, on Affida- 


Conſideration. Money paid by J. S. be 
any Ways adequate to the Valuę of 
the Land, it binds the Land in Equi- 
and! ſhall* defeat the Judgment 
| Ye of a Mortgage, or if the Conſſ 
deration were not , 277 
before Marriage to- ſettle 
certain Lands on his Wife for Life, 
and afterwards deviſes theſe Lands 
for t of his Debts, the Cove- 
nant is a fie Lien on the Lands 
had it been only an Agreement 
to ſettle ſo much per Annum, with- 
out mentioning any Lands in cer- 
A Bill in Equity will not lie for a ec 
' fic Performance of an 
transfer South-Sea. Stock ; ſecus —4— 
the Thing contracted for may be par- 
ticularly commodious to tlie Party. 
570 
Agreement is to be 


a 


— 


Vide infra Where an 
performed in Specie, and where not. 
One for a valuable Conſideration con- 
tracts to become a Freeman of Low 
dom, but dies before he has taken it 


* 


up 3 


4A f ib — Mathers. x 


Eſtaté ſhall be divi- “ 


- 1 his 
2 had beef a Freeman, but 


"his Glas not to be City . 
7101 


-SF1 L 


Seren | 


covenaits® ry 80 
| „but that the Lands 
ſhall be em accorditng: ta thoſe 
Limitations ; afterwards 4: ſuffers a 
Recovery and: deviſes theſe: Lands 3 


of it enjoyed by her to her ſe 
ser is within the Statute of Fra 


One Mets 4 
Hand, this is Rot a 
i out of the Statute of 2 tho 
the Seller afterwards executes the 


. cauſes it to be regiſtered. 


770 
reps te 
on the Marriage of his Son, who pri- 
vately to { much out 
of it to the Father; Heir being 
in ſuch Caſe under the Awe of his 


| | , thoug 
that the Wid u Weng ws good to bind the a. nd fee 


ans __ OO 


ce bg 
| rmance 


Conveyance and (the Eſtate being in| 


| - 


r 


Covenant being at firſt aceepted E- 
3 


(IS ap 


oy wil ale r. — 


of an Agreement 
to transfer South-Sea Stock. $70 | 


Agreement on Matriage. © 
In Marriage Articles to ſettle . 
the Huband for 12 Remainder 
to the Heirs or of his 
, a Court of 5 will decree 
the Conveyance to de in ſtrict 
N according to the Intent 
of the Parties, (viz.) to the Huſband 


- 


for Life, — to — _ and 


— 


Parent, and ſed not to act free- 
ly, amv Wl omen againſt- this 
pri 121 

is to have] 


3000 1. Portion duk bis Wike, md 
vately, and without Notice to his 
gives à Bond to the Wife's Fa 


to pay back 1000. of - che Fee! 
ſeven Years afterwards; this Bond | 


void in Equity, and will not be made | 
better by aſſigned to Mr come 
If on che Conſent of a Wife and Tr 
Truſtees, and in order to a Compoſi- 
tion with the Husband's Creditors, 
the Courts orders Part of the Truſt- 
Money to be paid to the Creditors 
they conſenting to diſcharge him of 
_ the 4 rivate Notes, & c. 


0 — Creditors for 
— of Cn Deb | 


will be ſer aſide. 768 


Se more under Title 1 
Bonds. 


Aron when to be performed i in Species] du 


By: a Settlement A. 
for Life, Remainder to the Heirs of 


their 
Share with the reſt of the Creditors, | 


is made Tenant| 


7 106, 143, 291, 622 | 
Anickes and a Settlement mentioned to 
be made in Purſuance thereof were 

both made before Marri bur che 
Settlement varied from Uſes in 
the Articles; decreed to go accor- 
ding to the Articles. * 


AMENDMENT, 


On a Bill brought by og eh of Ki 

of the Teſtator againſt an Execu 

for an Account of the Surplus, 
the Executor anſwered and waved 
the Benefit of the Surplus by Miſ- 
take of the Law in that Point, and 
though he afterwards proyed it to 
have been the Teſtator's Intent that 
he ſhould have the _— yet de- 
nied to amend his Anſwer 


On a Plea in Abatement for * 2 

proper Parties, it is in the Power of 

| — Court to diſmiſs the Bill with- 

Prejudice, or to Jun Leave to 

. — on Payment 428 
AnsSwWER. 


In what particular Caſes the Anſwer 


. 


ö 


his Body by his Wife, and in the 


m 


of one Defendant ſhall. be read a- 
gainſt 


— — 


Vide alſo Title Evipsnce. © 
On a Bill brought by the next. of 


Page 300 


- Kin of the Teſtator againſt an Exe- 


cutor for an Account of the Surplus, | 


the Executor anſwered and waved the 
Benefit of the Surplus by Miſtake of 
the Law in that Point, and rata 
he afterwards proved it to be the 
| - Teſtator's Intent that he ſhould have 
the Surplus, yet 
Anſwer. 


After a Decree Ni Cauſe againſt an 


Infant, on ſuch Infant's coming of 


Age, and before the Decree made 
- abſolute, he may put in a new An- 
fwer. - 9 504 
A. while beyond Sea ſues B. at Law, 
B. brings his Bill. againſt A. the 
Court will order, that Service on A.'s 


Attorney ſhall be good Service, but] - 


not that ſuch Attorney ſhall put in 
an Anſwer without Oath. 23 
Qu. If the Defendant were in an Ene- 


my's Country, where no Commiſſion] - 


could go to take the Anfwer, ibid. 


| ANNU1TY. 
Where an 
- yearly, (viz.) at Lady-day and Mi- 
 chaelmas, and the Annuitant dies on 
' © Michaelmas-day, but after Sun-ſet, his 
Executors ſhall have the half Year's 


Arrear of ſuch Annuity. 179 
Exchequer Annuities mo may 
be ſold upon Notice without à Fore- 


. 261 
Where the Arrears of an Annuity or 
Rent- charge . ſhall carry Intereſt, and 
+ from what Time. 541 

. One deviſes an Houſe to his Couſin, 4. 

tecting that an Annuity of 12001. 2 

1 ſhall be paid to her, and that 

e ſhall maintain her Son there; the 
Son chuſes to go from her, ſtill the Cou- 
fin ſhall have her 1 in the ſame 

Manner as if the Son died. 604 

i APPEALS, 

On the Plaintiff's Petition to re-hear, 

the Cauſe is open as to the whole 
and every Part of it with Reſpe& 

4 — e eee ＋ - to the 

© Plaintiff it is open only with Regard 

to thoſe Things which are com- 
©» plained of in the Petition. 300 

No Words in a Grant from the Crown 

can depnve a Subject of his Right to 

appeal; much leſs if the Grant be 


— 6 * 


denied to amend his 


Annuity is payable half | 


King in Coun- 
Page 329 
See more Title 
| PowER AND DEED. * 
An Appointment of an Annuity to be 
Paid out of an Office, if voluntary, is 
; - countermandable. . _ 101 
APPORTIONMENT . See AvsRAGE, 
alſo Rent. & 8; 
ArTictes. See Acortement. 
ASSENT and ConsEnT. See Lecacy. 
Executor compellable in Equity to give 
his Aſſent to a Legacy. 287 
AsszTs. . See more under Title Heir 
and Executor. | 
A. by Will deviſes Land to Truſtees 
and their Heirs, in Truſt that the 
Profits ſhould be equally divided be- 
tween his Wife and Daughter (the 
Heir of the Teſtator) during the 
Wife's Life, and after her Death he 
deviſes the ſame to the Uſe of his 
Daughter in Tail, with Remainder 
over ; the Daughter dies without If- 
ſue and Inteſtate during the Mother's 
Life; reſclved by all the Judges of 
C. B. (to whom it was referred out 
of Chancery) that the Mother and 
Daughter were Tenants in Common, 
and that the Mother ſhould have a 
Moiety of the Profits during her 
Life; the other Moiety by the Sta- 
tute of Frauds and Perjuries to go to 
the Adminiſtratrix of the Daughter, 
and be Aſſets in her Hands, as before 
that Statute it would have been 
liable to Occupancy. | 4 
The Husband torrows Money, and he 
with his Wife levies a Fine of the 
Wife's Lands as a Mo for it, 
after which 'the Husband gives Le- 
ies and Charities to the amount of 
2 perſonal Eſtate, and dies; the 
Mortgage ſhall be paid out of his 
perſonal Aſſets, though the Chari- 
table Legacies will be thereby * 
204 
See - Eſtates and Intereſts of the Wife 
Tit. BaRON AND FEME. 
Executors, in Equity as well. as at Law, 
may prefer any Creditor in 
Degree, or after an Action at La) 
brought by one Creditor, may con- 
feſs Ju ent to another. 295 
Where a Feme Sole ſeiſed mortgages, 


. 
. 


e of Man to the 


APPOINTMENT. 


" Kilent in that Particular. 329 


ies B. and the M is 
and marries wy 2 


— 4 2 * . the —— 


5 to B. who in the / 
= covenants to pay the Money, and dies,| 


his perſonal Aſſets are not liable in 

. Equity to pay the enn. — 
A Mortgage comes to an Executor who 
receives the Money due thereon, and 
pays it away to his Teſtator's Credi- 
tors ; and then it that the 
Mortgage has been ready ſatisfied ; 
E 

ore oney away in 
Debts, which there ng other- 


-< 


ee 355 
ets marſhall'd, and in whe Order 
- Debts are to be paid. 

Where a Husband receives Money, 

©. which by his Articles was 
covenanted to be laid out in Land 


and ſettled, and afterwards miſapplies 
it, his Aſſets are liable to make 
this Loſs, not as a Breach of Truſt, 
or as Money received and miſapplied, 
but as a Debt by Specialty. 131 
One ſeiſed in Fee owes.Debts 285 
3 
Tai gives es, 
b which he dies, the Heir his 
2 1 the Heir with the perſonal 


ys off the Bond-Debts, 
which n there are not 1 * 


pay = tg ot bly dar ang dap 
: 0s Praying, © to ſtand in the 
; 1 of e d-Creditors, and to 

be paid out of the Land deviſed to 
the eldeſt Son. The Court held the 
Lil (bein pee) 710 puny i 
| Land (being ) deviſed in 
Tail to the Heir; otherwiſe had the 
| Ln REEL WA Has in Yor 


So tho? the Court 7 


5 Favour of 
Creditor, 
ſpeaking) in Favour f "only 
yet where ſuch Lega Logue is a pun 
ary one, he will not 
being en 
of the itors upon the Land 
in the Hands of a Deviſee thereof. 


L bee ul, pri 


ou . Jed or ws 


Y 


1 8 27 = 


_ cies, in the Willy on the pet 


Wi Te the Lo x 25 
in the 

cil be paid out of the perſonal E- 

ſtate. Page 442 


Where one deviſes his Lands for ) 
ment of Debts, Bonds. and Sim 


Contract Debts ſhall be paid | 
but if he . 5 his Lands 
with the Pa his A, let- 


ting them fcend ſubje& thereto, 
the Bonds ſhall be 30 
But if the Heir ſells Land bed 
Action brought, then both to be paid 
ually. Fon 31 
See alſo Tit. SzcuriTiEs AND In- 
CUMBRANCES. 


Deſcent and i the Hands hs 
3 in of 


One ſeiſed of Lands in Fee binds im- 
ſelf and his Heirs in a Bond, * 
dies, having deviſed his Lands to 
F. in Fee; in a Bill brought by 
Obligee to ſubject the Land deviſed, 
the iſor's Heir muſt be made a 


Nr PP | 

afterwards binds himſelf and his Heirs 

aging & bebe dnt 
m ortgage, m 

the Bond-Debt as well as the der 


5 
ESTES: ** 
ceſtor s Bond ſued as for 
his own Debt in the Debet & Detiner. 

| 776 
See alſo Tit. MoxToaor, Repany- 
ion, FORECLOSURE. ) 


 As8$StonMENT Aub ASSIONER.. 


,| Debts due to a Feme Sole, who after- 
wards marries, and her Husband be- 
comes a are, though un- 
recovered, aſi by the commiſſi- 
oners, by the 4 & 5 Am. cap. 17. 


2 
* Manner Debra due to the w. 


on _ 22 Bankruptcy, aſſign- 


able the Commiſſioners. 

e. Ser alſo it. BARON AND . Fa 
K N and 
wi 
—— vately and without Notice to his 
| Faker or Mother, who treated. fo 


her”: a8 x * of f the } Primpal Mares. 


the Marriage, ah Hind to the 
"Wife's Father to pay back 10007. 
of the Portion ſeven Years afterwards, 
and the Obligee aſſigns the Bond to a 
Creditor; the Bond being void in E- 
N ſuch Aſſignment ſhall not 56 
Page 49 

85 alſo Aurriage- brocage Bonds. 
One having a Bond receives the Mo- 


ney due upon it, and afterwards aſ- 
ſigns it for a valuable Conſideration | 


as unſatisfied to another, a Purchaſer 


| can have no avail of this Bond. 497 | 
A Deviſee in Remainder of a Term]: 
articles for a valuable Conſideration | 
to ſell it, this is a good Aſſignment] 


in quity, and the Deviſee in Re- 
- mainder is afterwards but a Truſtee 
for the Purchaſer. 574 


See alſo Tit. Poss1B1L1TY, and WaLL, 


ATTAINDER. | 
An POS of r General Thomas| 
Gordon, Laird © Anchingtoule, wlll | 


not extend to i Party, if 
his Name be Alexander and not Tho-| 
mas, tho' the Reſt of the Deſeri 


Ons 


act with the Advice of J. S and J. S. 
is afterwards attainted, this Superin- 


tendency devolves upon the * * | 
700| 


Seal. 
| ATToRNeY. AND SOLICITOR. 
1 8 wt: B. at Law, 
rings a in Equi againſt 
A. Court will order that 9287 on 
the Defendant's Attorney at Law 
ſhall be good Service, but not that 
ſuch Attorney ſhall put in an An- 
ſwer for him without Oath. 523 
So if there had been a general Letter of 


Attorney to appear in and defend 


Suits, the Court would have ordered 


ſuch Ai to appear for the Prin- 


cCipal, and that Service on him ſhould 
7 — — —— "TEA ibid. 
pon the Attorney's or tor's a 
ng to be guilty of a 6 Nel 
13 Court wlll 1 2 
pay the Coſts. 


8 AND ConTRIBUTION. 


One ſeiſed in Fee of ſome Lands, and 
38 of Leaſes for Years of other 
ds, deviſes the Fee to A. and 

the Leaſes to B. and dies indebted 
Dome Bond; on a Deficiency of Aﬀets 
both the Deviſces ſhall contribute in 
Proportion to the Value of the re- 


0 


ea deviſed Premiſſes "RY 
Tayment of the Bond-Debts; but if 
the Deviſe had been to A. of all 


the reſt of the Teſtator's "Eſtate, 
then A. thould have paid the Debts. 
Page 404. 

Dre ſeiſed in Net ar e Manors of A. 
and B. A. for 4000. and 
by Will charges all ls 1 Eſtate 
with the Payment of his Debts, and de- 
| viſcs J coc and g. to D. and dies; the 
Dev iſee of A. hall compel the Deviſee 
of B. to contribute to pay the Mort : 
on A. but if the Will proves 
void, then no —— | 5 


Bail. 
UING the Bail 8. a (Wi of . 
Error in Parliament is a 


agree. 2 
Guardians are recommended by Will to 


will order him to 


Day of Payment. 


e e of Pre 


„ e 


A Creditor by Statute. of 7. F. if 5.8. 


becomes ot, the Statute 
| be.not ſued and executed N the 


"| Bankruptcy, ſhall, come in onl 
"|. ratd, though there were Lands — fee 
to B. and C. an Bord, 


bound LAG Statute, 
A. lends 
B. 2 5 Pts and his Eſtate 
is aſſigned by the Commiſſioners, A. 
ſues C. and Rees him in Execution 
on a CZ Sa,, and afterwards conſents 


to his Eſcape; yet 4. ſhall come in as 
p 18 Creditor of the Bankrupt for a 
Moie 


of his remaining Debt. 238 
The Wife e dum ſola enters into a Bond 
and then marnes, after which the Huſ- 
band becomes a Bankrupt ; this Debt 
by Virtue of the Statute of 4&5 Anne, 


cap. 1. is diſcharged by fuch Bank: 


In like Manner Debts due to the Wik 


the Lachende Bankrupiey, fg 
E ' PtCY, 
ble by the Commiſſioners. ibid. 
See BARON AnD FEE. 
The Plea on the Statute of the 4 & 5 
Aue, relating to Bankrupts, and their 
Diſcharge, muſt conclude to the 
Country. 258 
A ſingle Creditor . to. whom 1001, was 
due from A. by two Notes, and d 537 
Part thereof not yet payable, (befi 
= 5 Geo. 2.) _u Fo Career 
of Bankruptcy, mmiſſion ſet 
aſide as neo 260 
So alſo of a Bond, where the * 
took out a Commiſſion before the £ 
10 


A. ſur- 


4 T Ab LE” If "the Principal Me Matters. 2 


- —— —— — — —————— —— —— ____— 
— 


- farrenders a hold of 
Sale or Hd: but ke . 
der is not preſented as it ought to 
T Nee 

t; the Copyhold is bound 
the Surrender — vet .* to kl 
Bankruptcy. age 280 

A Bankrupt though in Poe, yet 
if impowered to * re of Goods in 

Truſt for another, 


e 


nr before he has received th 
- Wife's Fortune becomes # 
the Aſſignee ſhall not receive it with- 


out making ſome proviſion for. the 
Wife, 382 


A Poffibili of Right belonging to a 
"Putkirope i is not inge by the 


in Law or. 
314 


Commiſſioners. 3851 


Commiſſioners, after they have made an 
Aſſignment of the Ban 
and given him his Certificate and 


"Diſcharge, cannot make a og 
Alignment. 

A Feme Sole in Fee, 2 

I LEY and the becomes a 

and —9 the ees of 

rg hes and not the Wife, are 


ited to the Mortgage ; /ecus if by 
Articles before Marriage it was 'a- 
that this ſhould continue to the 
ife. 458, 461 

See Title Bano Ap FEMx. 


Though a Creditor comes into a Com- 


f his 
Dae, and n 


| 5 — 
Nr 
Nr the Cre- 
——_ — 
he will wave any Benefit of 
the Starute. 560 
The Reaſon of a Creditor's coming in 
TE 
and proving his De may be to op- 
\poſethe Bankrupe's being - 
562 


No Election, in caſe of a Creditor's co- 
in under the Commiſſion, to be 


— out of the Bankrupt's r 


t — if the Commiſ- 
be ſued out by the Bankrupt's 
« | Father none todſcharg the Bak 
503 

A Rankrupe' s Wife cannot be exami- 
ned againſt her Husband to prove 


not liable 


pt's Effects, 


A 


By 5 Geo. 1. cap. 24. a Ban 
Tamined ebuching his 


A Creditor petit 


Bankrupt, beforg hu 


minable touching 'the Diſcovery of 
Page 611 


her Huſband's Effedts. 


t may be 


4 


own 


ey. 


If one of the Reaſons for the Commit- 


ment of a Bankrupt be ill hero 
the Party to continue in Cu 


ſomething which is il! I 
of oye done, the fate Commit 


ment is naught 
4 | Creditors of a oh 
to the Commiſſion not impriſon 


the Bankrupt for not paying the Debt. 


612 


ons againſt the Allow- 
ance, of the Bankrupt's Certificate, 

which the ves him 
a Bond for Payment of his whole 


Debt in Conſideration of ſuch Credi- 


tor's with-drawing his Petition - 

ty will not relieve againſt ſuch Bond. 
620 

Trader ſeiſed of Lands in Fee gi 

. — to B. and then ſells the 


nd to C. and afterwards becomes a 


Bankrupt; tho? the Judgment Cre- 
——— come in for more than 
— reg 
8 tors, wi 
not extend the Lands in C. the Pur. 
chaſer's Hands, C. having purchaſed 
before the Ban this not 
prejudicing the Creditors. So if A. 
the Trader gives Judgment to B. and 
articles fs ws Conſideration 
to ſell to C. and then becomes a Bank- 


a it ſeems the ſhall 
r 


in the Hands of C. 
who articled to buy them; but what - 
ever Money the Purchaſer was to 
the the ſame ſhall be li 
to the 


737 


gave 
zyable to 4. 
Note for 


a Note to A. — — 
or Order, B. 


gol. yet B. is a legal Creditor for 
100d. . 
againſt the Bankrupt z ſecus of an Aſ- 
ſignee of a Bond, he not being the 
legal Creditor, or if the Indorſement 
were 


the Bankruptcy. 782 


Bargains catching. See Hz1s. 
Baron And Feme. 1 
A perſonal Eſtate was deviſed to a Feme 


— her ſeparate Uſe without 


his though by the S8 ming Truſtees, the 
dute of 21 7% 1. ſhe LETS non of Lord Sener, nor good 96% 


= 


F 
1 4 8 
1 8 7 «3 1 
. : * 7 
X t _ 4% 0 3 
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» 


— k —— = — — — 
1'B 'of the Privicipal Mis 


+ clude the Husbarid from intermed- 


dling. Page 123. ſideration My which the Husband 
ere ame. 14 makes no Settlement ; the Husband 
hat Circumſtances will undoubtedly} not liable in Equity LONG than 
make ſuch Will good. 126]. at Lax. Page 466 
Debts of the Wife oontracted dum ſols Husband during the Coverture liable 
are diſcharged by the Bankruptcy of for all his Wife's Debts, though he 
the Husband, as on the other d had nothing with her 4. and on the 
Debts due to the Wife dum ſola are other d, though he had a Portion 
aſſignable on the Bankruptcy by the] in Goods, Jewels, or other perſonal 
| Commiſſioners. 249] | Eſtate with his Wife, yet if he hap- 
Debts due to the Wife dum ſola, forfeit-] . pens not to be ſued for her Debts du- 
ed and aſſignable to the King by the] ring the Coverture, he will not be 
Hus band. Ae 253 liable afterwards, „ 
The Wife is for ever diſcharged by the Baron gives Feme the Foul Diſtemper, 
Diſcharge of the Bankrupt Hushand A lends the Wife gol. to pay the 
2255 . 257] Doctor for her Cure, Baron deviſes 
Husband borrows Money, and he and Lands for the Payment of his Debts; 
the Wife levies a Fine of the Wife's] this go/. is a Debt of the Husband's, 
Land as a Mortgage for it, after which] and H. is a Creditor in the Doctor's 
the Husband by Will gives Legacies| * Place, '..', _ © 482 
and Charities to the Amount of his] Though a Wife cannot at Law borrow 


perſonal Eſtate and dies; the Mort- 
- gage Money ſhall be paid out of his 


perſonal Aſſets, though to the De- 


feating of the Charity Legacies. 264 
But all the Husband's Debts, even thoſe 
by ſimple Contract, ſhall be preferred 
to the + ibi 
Where a Feme Sole ſeiſed mortgages, 
and marries B. and the Mortgage is 


aſſigned, and B. in the Deed of Aſ- 


- ſignment covenants to pay the Mort- 
gage Money, his perſonal Eſtate, is 
not liable in Equity to pay the ſame, 
unleſs he received it. 348 
eme Covert poſſeſſed of Choſes en Aion 
dies, her Husband adminiſters, and 
. makes a voluntary Aſſignment, this 
is an Alteration of the Property. 378 
So if the Husband had ſurvived, and 
then had died without altering the 
Property, or ſo much as admini ng 
to his Wife. ibid. 
Husband before he has received the 
. "Wife's Fortune becomes a Bankrupt, 
the Aſſignee ſhall not receive the 
ſame without making ſome Proviſion 
for the Wife. 382 
A Feme Sole Mo ee in Fee, mar- 
ries, and the Hus becomes a 
- Bankrupt and dies, the Aſſignees of 


ibid.] How far the Husband is 


» 


© Term for Years, Jewels, be. in On- 


Money even for Neceſſaries, ſo as to 

bind her Husband ; yet if ſuch Mo- 

ney is applied to the Wife's Uſe for 

Neceſſaries, the Lender of the Mo- 

ney ſhall in Equity ſtand in the Place of 

him who found the Neceſſaries. 483 

werable for 

the Debts of the Wiſes vide ſupra un- 
der BARON anD FEM. 
BAIL OR SURETY. - - 

Suing the Bail below, pending a Writ 
of Error in Parliament, isa . 
and Breach of Privilege. 685 
| Bas r ARD. 

If Lands are deviſed to a Baſtard and 
his Heirs, though he can have no 
Heirs but ſuch as is his Iſſue, yet it 
is a Fee- ſimple. 78 

One deviſes 30001. to all the natural 
Children of his Son . Stiles, 
the Baſtards born after the making of 
the Will ſhall not take, nor even the 
Child in Ventre ſa mere, Baſtards being 

| incapable of taking till they have 
gained a Name by Reputation. 529 

And though in the principal Caſe the 
Money was to be paid by. the Execu- 
tors as the Teſtator by Deed ſhould 
appoint, and the Teſtator 


- 
* 


the pt, and not the Wife, are] made a Deed of Appointment, yet 
entitled to the Mortgage; ſecus if by] ſuch Deed referring to the Will was 
Articles before Marriage it was agreed] held as Part thereof. © 530 

that this ſhould continue to the Wife. Arr. | 
F ae Sole owes. Debts by 7 461 Who muſt be Parties, vide Tit. Pax T xe. 
A Bill brought by .a Bond-Creditor 


having married dies leaving no 
Aſſets, but at the Marriage had al 


- a Deviſce on the Statute of 
againſt * e 


** < =, F — 1 7 a, & 
on Portage Per EY Po Pa Eo oh e Sg 


a=, 0 Rt — — 


| "the" EE pal ener 


— — 


e Derites muſt make FI Borough Exgli tall deſcend * 'Fs 


eir a Page youngeſt Son. Put 67 
A l ee ee = — 4% 
ore Tal en Aﬀfidavit annex 3d Cnr CappantaEAG 2:4 


A. bring his Bill againſt D. and C 5 N. Caſualties il between 


2 in inſufficient Anſwers, an 


the Articles for à Purchaſe and 


1 againſt £ B, be-| the Sealing of the Conveyance, who 

þ comes a Banderupt, His Ris Where a fo Will oe 8 
a a Bill in Nature of à Hill of Revivorſ celled: by 5 — Teftator _ * 
a 8 2 2 ſumption that a latter Will is good 
A Bill does not lie for an Owner of a 2 3 tm Proves not 
it-Rent, in order to ſertle . to de 10, in e Equity will re- 


N his —— ſhall pay t lieve under the Head o 
ks 
| | 
oy ox OBLIGATION. [CnanrTy any als Poon. Usxs. 
ves. r A Pert by : Nuncopinive wil by 
— Covenant to «Sum of Me. Tenant in Tail. of x Rent our of 
on Failure of Ine of A gene- Lands to a Charity, void. 247 


Vide Deviss, and — 


75 2s 500 Heri by Tennant in Tüll bo a Chari 
4 80 in Jentifal Gircumſtances by Tenant in to a ty 
his Father a Bond w pa "him 1204.| —— 3 
Annuity for his Life; if done Gl * previous thereto. 248 


freely and without 
and what Words 


Coet? Legacies that. are . 
6s Co, _ wr” — Deficiency of Aſſets come 


will not be conſtrued a Coertion. into Average as well as other pecu- 


607 |, l, Legacies. 423 


Credi In a Suit — for the Arrears 
r pronto the ro rare of a Rent-ch 1 is not neceſſary 
"pe _ — rs Certificate, to the to make all the Ter-tenants of the 
whole-Deb? in — of the — out of which the Rent iſſues, 
— not ve om it. . See alſo Tit: Pan pins. 321 99 


Marriagedrocag Bonds. Vide. Man- 


A Pariſtüoner no — — Pvidewns: to 
525 2 _ ven to the Pariſh 
Fer, if and one who 


IAR. | — to-the Werd +: doo 
Bonovon Exel isn. J [See alſo Tit. EVI le.... 


Two Schools in one Town, the one a 


One ſciſed of a C 0 in 3 8 Free, the other a Charity School for 
- io Boroug Borogh Engl, a Boys and Girls z-4. deviſes goo!. ' to 
one er ry Bach "DE CE het een os 

ng ue a ter, en ty y 
the Father dies, ! Fm 5 and. Girls take. 674 
Daughter is inheritable. 3 |One — of ſome Lands in Fee, 

The Cuſtom of 2 Miange, was, FG. bei ge Tru of other Lands, 

Copxhold Lands of any Tenant dy-] deviſes iy 60 A, 


"vg Jeifed ſhould delcend ta bis aun to his firſt” and S be Tal in Tail 
gelt Son, and a Surrender is made off Male (without going further)! and 


1 yhold to the Uſe of 7 . and} — . 
ers, Who dies 38 Adm t- then to a Charity 

| 1s, ib 9 Sv 96 Tent Tl nl Btw 

ele 3 {ECMS e to 

i gall "| Beet pen ns 
nature 0 ou en it was otherwi 

Ons having 2 CAL 22 the Tit Eftate, 754 

this ht to he 


Ae and dies 


c 3 36 CHILDREN 


7 T AB LE. Ld the, Bachl Matters, 


7 axD_ "YOUNGER ov 
DREN. See PoRT1ons, 


_ COMMITTEE, .... 


Committee of an Infant Heireſs hank 
given a Recognizance that he ſhou 
not ſuffer the Infant to marry with- 
out the Conſent of the Court, the 

Form of this Recognizance modera- 
ted, viz. that the Infant | ſhall not 
marry with the Committee's Privity, 

without the Conſent of the Court. 
Page 698 


Counox Recovery. 
VERY. 


Tzwaxcy is Common, Vide Join-| 
TENANTS. 


| ConcEALMENT, | Covin, Col Lusiox. 
A Deviſee under a Will defectively exe- 


cuted repreſents it to be duly execu- 


ted, and for a ſmall Sum gains a Re- 
. leaſe from the Heir, ſuch Releaſe ſet 
nde. | 3 
Where the firſt Mortgage i is a Wines 


to the ſecond Mortgage, though there 


be no actual Proof of his knowing 
the Contents thereof, yet from a Pre- 
ſumption that he mo have known 

the _ this ſhall poſtpone him. 


394| 


Cow pi 10x. 


One deviſes Lands to his Wife for Life, 
and after 4 Death to _ Son —— 

n Condition to is Daughter 
— within a —— — the Death 

of F. S. with a Proviſo, that if the 
Money be not paid, the Daughter 
may enter and receive the Profits till 
Payment ; 7. S. dies, living the 
Wife; the Daughter is entitled to 
the 1000. and in Default of Pay- 
ment a Sale of the Reverſion will be 
decreed. _ , r 470 


Condition precedent. 


One by Will gives an Annuity to his 

Grandaughter; but if ſhe marries 
with the Executor's Conſent, then a 
Portion; ſhe marries /ans Conſent a 
| Man worth nothi the Husband 

not entitled to the Money, the hav- 
ing married with the Executor's Con- 
. ſent being a Condition precedent to 


the Gift of the Portion. 284 
Condition or Covenant broken, and how far 
Fl relievable. | 


Vide Rx co- 


| 


— — — ” 


OO SS — — — —— . — * 


Mort or = * 

e to Ae 7 n 
three Months after ; if © 6 great Ar- 
rear, the Court will not relieve; z ſecus 
ne Time. 

Page 652 


Vide Tit. InTz2 257 or Money. 


ConTiNGENT ReMainDeRs. Vide 
\. TRUSTEES. FOR PRESERVING con- 
.TINGENT REMAIN DERSõ. 


CONTRIBUTION. Vide Aragon. 
Cox voc Ar Io. 


The Canons of a Convocation do not 
bind the Laity without an Act of 
Parliament. i482 


Cop Y HOLD. 


co yhold Lands do not differ in Con- 
on of Law from Freehold; and 
Surrenders of Copyholds muſt de go- 
verned by the ſame Rules as Convey- 
ances at Common Law. 16 
If a Copyhold be deviſed to Grand- 
children without an 10us Sur- 
render, Equity will ſupply the Want 
thereof. 61 
Surrender of a Copyhold to the Uſe of 
Baron and Feme for their Lives, & 
Heredum & Aſignatorum of the ſaid 
Baron and Feme, Ny an for Default of 
ſuch Iſſue, to the t Heirs of A. 
this is an Eſtate in Fee, and not an 
Intail in the Baron and Feme ; other- 
wiſe had it been the Caſe a 


A enden « Copyhold of 
Sale or Mo 4/9 N 
is not preſented in Time, and A be- 
comes a Bankrupt ; this will bind the 
Sale in ms 3 280 

If a Copyhold ſues in the Lord's Court 

by Petition, and thereupon a wrong 
a ent is given, though no Ap- 
or Writ of Error will lie of ſuch 
— Smit. e . Court of * 


330 

e Con e of a Co nll 

or other Eſtate not helped in Equity 

inſt an Heir. 354 
One deviſes all his real Eftate to 
Debts, having Part Freehold and 
Copyhold, and dies without havi 

— the Copyhold to the Uſe 
of his Will ; if the Frechold Eſtate 


be not ſufficient to Debts, the 
8 . real te, ſhall be 
443 


2 A Copy- 


: 


8 * 11 — 


rats 
3 


8 8 who a 2 ; — — 
AI FME be Principal Matters: 


— 


12 was granted to the Huſ- 
band and Wife and J. §. for their 
Lives ſucceſs, and the Fine — 22 

y by 
decreed 


ed the Rolls to be paid 
a2 Truſtee for the Husband and Wife 


the Husband and Wife; J. 8. 


and the Survivor of them. Page 781 


Corr Eur. 
An Advertiſement in the publick Prints, 
that whoever ſhall diſcover and make 
legal Proof of a Marriage (in Rela- 
tion to Which there was a Suit de- 


pending in this Court) ſhall have 
100. Reward ; held to be a Con- 

- tempt of the Court, and the Party 
rocuring it committed. 675 

8 the Bail below, ing a Writ 
of Error in Parliament, is a Contempt 
and a Breach of Privilege. 68. 


A Act 2 Pardon, tho 1 
Exception of all Contempts then de- 
pending, | 
at the Charge of any private Perſon, 
yet held to extend to Contempts in 
macyay Infant Wards of a Court 
: uity, 61; 696 
Where the Husband was a na 
the Wife, though an Jriſb Peereſs, 
committed for a Contempt in not 
roducing him. 701 
The firſt Proceſs for Contempt againſt 
a a menial Servant of a Peer, is a Se- 
eſtration Ni/.. 535 
Vide Pxoczss. | 


10 Cox rok AT tou. | 
If a 
one of their own Members as a Wit- 
. neſs, they muſt disfranchiſe him. 
A Co reſtrained by their Conſlidt 
tion from making any Leaſes except 
for 21 Years, and at a Rack Rent, 
makes Orders, recommending it to 
their Succeſſors to renew at leſs than 
the Rack-Rent ; this not favoured, 
as tending to a Breach of the Statutes. 


075 15 655 
The Signing of any Contract for Lea- 
ſing (or whereby the Revenues ma 
be affected) by the Maſters and Fel- 
lows of the College, unleſs under the 
- College Seal, will not be binding to 
the College. n 


Cos rs in Equity and Law. 
On a Scire Facias to repeal a Charter, 
the Defendant ſhall pay Coſts for a 
new Trial. N 5 


ration would make uſe of 


which had been proſecuted | 


| 


Court of Ch 


Coſts not always to follow the Event 
of the Cauſe, as where the Money 
| mY found due to the Defendant upon 
ccount ;" it pearing to be 
much leſs P by had Ben claimed 
the Defendant's Anſwer, in that Caſe 
the Defendant was allowed no Coſts. 


| hy 376 

M ſhall not onerate his Pledge 
with Coſts which he has occaſioned 
an unjuſt Defence. 95 

An Heir at Law, or even an Heir 
to the Honour of the Family, if 
there be le Cauſe to contend . 


for the Family Eſtate, not to pay 
Coſts, 48 
See alſo Hs1R, f 


Upon the Attorney's or Solicitor's 4 
r 
ect, the Court will order him to pay 


Covenant. Vide AoREEMEMr. 


Covenant broken, and how far relievabie, 
vide Tit. Cow Dir tox. 


Cours. Vide Jur1s8DIiCTION: * 
Court of Exchequer. ; 

Upon an Outlawry the Plaintiff in the 
NA &ion ou — t a Grant or Leaſe 
of the Detendant's Intereſt under the 
Exchequer Seal. 445, 446 


Court of Chancery. 

in Vacation-Time 
may grant Prohibitions returnable in 
B. R. or C. B. 43. 476 

If a Copyholder ſues in the Lord's Court 
b_ 


ition, and thereupon a wrong 
| 88 Error will lie of ſuch 
udgmen 


nt is given, th no Ap- 


An Executor a 
one of the Legaci 
Fraud is not examinable in 


as to other i 
Side, the laſt Day of the Term con- 
tinues till the Motions are over. 522 
So where the laſt Seal continued three 
Days, the Whole was looked upon 
as a Continuance of the firſt 2 *e 


| 224 
" 1 \ . 


The Court of Chanc oper 
te ARTE: 


— 


—— r 


* "AK of the I ö 


— 


— 
a 3 r * 


= ipal Mamers. 


- conſequently a Diſtribuion of the un⸗ 
. Gſpoied: Surphas of a. ne Eſtate. 
, Page — 

Guardians a a by Will acc 
to the — of 12 Kur. 2. cap. a 
. have no more Power than Guardians 
in Socage, and are but Truſtees, on 


- whoſe. Misbehaviour, or giving Oc-| 


caſion tb ſuſpe& their Behaviour, the 
Court of Chancery will interpoſe. 

| 704 

If a Father in low Circyntfivinees endea- 

vours to marry his own Child to one 

- who has an Eſtate not any ways pro- 


portionable, the Court. of Chancery | 


will interpoſe. 705 
Guardians are recommended by Will to 
acc with the Advice of J. S. and J. S. 
is afterwards attainted, this Super- 


intend devolves upon the Great 
+ pps ibid, 


| Court Spiritual, vide Spiritual Court. 
|  CuRTEsy.. 
Tenant by the Curteſy. 


One ſeiſed of Lands in Fee had two 


Daughters, and deviſed his Lands to 
Truſtees in Fee, in Truſt to pay his 
Debts, and to convey the Surplus to 
his Daughters equally ; the younger 
Daughter married, and died leaving 

an Infant Son and her Husband fur- 
nde on the eldeſt Daughter's 

. bn bringing a Bill for a Partition, de- 
that the Husband of the young- 

; eſt Daughter ſhould be Tenant by 
the Curteſy. 108 


Cusrous Fox Ez ION. Vide Tit. Fo- 
REIGN CUSTOMS. 


Cuſtoms of London. Vide Lox box. 


Devrs, CREDITOR AND DEBTOR. 
* Vide Truſt for Payment of Debt. 
THERE the Husband receives 


Money which by Marriage Ar-! 


_ ticles was covenanted to be laid out 
in Land and ſettled, and afterwards 


miſapplies it, his Aﬀets are liable to 


make this Loſs 
of Truſt, or 4 
| miſapplicd ; but by reaſon 'of the 
© Articles it is a Debt by Specialty. 
131 
A Freeman of London gives a Note by 
Which he owns himſelf indebted to 
his Brother and Heir, but his Bro- 


not as a Breach 


tter knows nothing of it, and the 


Freeman keeps this Note always in 


y received and 


— — 


| 8 | his ow Cuſtody, which on his 
was found his Papers; Nr 
jucdged a void Note, anct a8 a Matter 
intended and not perfented. P, 


See alſo under Tit. 2 * 


One ſeiſed in Fee of ſome Lands, and 
poſſeſſed by Leaſe for Tears of other 
Lands, deviſes the Fee to A. and the 
Leaſehold to B. and dies indebted 

by Bond; on a Deficiency of Aſſets, 
both the Deviſces ſhall contribute to 
the Payment of the Bonds; but if 
the Deviſe had been to A. of all the 


_ hn. Mt 


reſt of his Eſtate, then A. ſhould have 
Paid all the Debts. : 403 
| Compoſition of Debts. 


Equity will aſſiſt a Compoſition of 2 

Debs, if. obtained without Fraud. and 
upon a fair Repreſentation. 651 
If on the Conſent of the Wife and her 
Truſtees, and in order to a Compo- 
ſition with the Husband's Creditors, 
the Court orders Part of the Truſt- 
Money to be paid to the Creditors 
thus conſenting to. diſcharge him of 
the Debts, ran private Notes, c. 
taken b of the Creditors for 
Part of r Debts beſides their Share 
with the 
be ſet aſide. 2 768 
The Order and Priority in which Debts are 


40 be paid, vide under Tit. Ass E Ts, 
and ExecuTor. _ 


| 
* 
} 


Decree. 
If after a Decree a Caveat be entred to 
ſtay the Signing and Inrolling, it 
. ſtays the Signing twenty-eight 
after the Preſenting the Decree, to 
Lord Chancellor to be inrolled, and 
Notice given by the Lord Chancellor's 


Secretary to the Clerk on the other 
Side. 


Where Matters have bean, ee 
Equity and determined, the om is 


3 of . — — — 
0 = 1 


Agreements or 
88 a Bll to ſet aſide a Decree 
an Infant for Fraud, if the ce by 
not fraudulent, though in many Re- 
ſpects not ſo equitable, the Court will 
not ſet it aſide. 1 at; to iv 334 
If after a Decree to account, an Execu- 


tor or Adminiſtrator does not revive 

within ſix Years, this is not within 

the Statute of Limitations. 742 
Parties bound or not by a Decree. 

A Decree ſhall not an.. 

man who is no Party. 


| 


2 


** 


* — — ASC 


—ͤ ů 2 — TIT ———‚ 1 —— — — 8 


i r d a a 
APR 1 


of the Principal 


Matters. - N 


After a Decree nf Cauſa againſt an In- 
1 on ſuch Infant's coming of Age 
and before the Decree made abſolute, 
he may put in a new Anſwer. - 


| Page 504 
See Tit. AnsSwER. 92 | 


B Dzzvs. „ 
Deeds, Conveyances and Aſſurances, Con- 
.. ftruttion and Operation of them. 


Deviſe to A. (a Woman) for Life, and 
then to be at her Diſpoſal, provided 
it be to any of her Children by her 
firſt Husband. A. with an after-taken 
Husband does by Leaſe and Releaſe 
and Fine convey the Premiſſes to a 
-' Truſtee and his Heirs, to the Uſe of 
herſelf for Life without Impeachment 
of Waſte, Remainder to her Daughter 
by a firſt Husband and the Heirs of 
her „Remainder to her Son by 
her firſt Husband and his Heirs ; this 
- adjudged a good Execution of the 
Power. 149 
Deeds or Settlements ſolemnly execu- 
ted, not to be ſet aſide by the Par- 


ties parol Expreſſions declaring agua | 
482 


a It. 
Deed of Appointment in Conſequence 
of a Will, and referring thereto, con- 
. ſtrued as Part of the Will. 530 


Deeds loſt or concealed. 


Where an Heir ſuppreſſed a Deed or 
Will, formerly the Court decreed the 
Party claiming under ſuch Deed, Ec. 
to hold and enjoy againſt ſuch Sup- 
preſſor; but now the Court goes far- 
ther, and decrees the Suppreſſor to 
convey. 31 
The Contents of a Deed or a Will ſup- 
preſſed, if uncertain, to be taken 


more ſtrongly againſt the Suppreſſor. 
| Deeds cancelled. * 
One makes a voluntary Settlement on 
her Nephew A. in which there is no 
Power of Revocation, keeping the 
. Deed in her Cuſtody ; the 
Nephew's Father gets an atteſted 
y of this Settlement ; then the 
Aunt burns ſuch Settlement, and ſet- 


tles the Premiſſes on her Nephew B. 
delivering the ſaid Settlement into 


* 


B. s Cuſtody ; the Nephew A,'s Bill] 


to eſtabliſh the firſt Sertlement diſ- 
miſſed with Coſts ; upon which the 


| 


ſecond Nephew B. claiming under his 
Settlement, and bringing a Bill to 


have the atteſted Copy delivered up, 
obtains a Decree for that Purpoſe. 

4 Page 577 

Deeds obtained by Dureſs, Compulfion, &c. 


Husband before Marriage covenants to 
releaſe the Guardian of the intended 
Wife of all Accounts; this not bind- 
ing, from a Preſumption that it was 


not made freely. : 118 
Vide Marriage-brocage Bonds. + _ 
Son in plentiful Circumſtances gives his 

Father a Bond to pay him 1201, An- 

nuity for his Life, his, if done free- 

ly and without Coertion, z and 
what Words and Circu will 

not be conſtrued a Coertion. 607 
Vide ante Bou Ds. 

DeMuRRER. 


If one be made a Plaintiff immaterially, 

and without being any Ways intereſt- 
ed in the Cauſe, the Court will not 
make an Order to examine ſuch Per- 
ſon de bene eſſe, but the Defendant 
ought to have demurred. 595 


DEFENDANTS. 


In what ſpecial Caſes the Anſwer of 
one Defendant may be read againſt 
the other. oo 

They only are Defendants to a Bill 


againſt whom Proceſs is pra 
See alſo ParT1Es. Feed 09s 


Dzypos1TIONS on EXAMINATION. 


A Witneſs was examined who at that 
Time was diſintereſted, but after- 
wards became intereſted and Plaintiff 
in the Cauſe, his Depoſitions allowed 
to be read. 288 


ibid. A Witneſs, ſworn and examined to ſe- 


veral of the Interrogatories, dies ſud- 
denly before he has ſigned his Exa- 
minations ; theſe Depoſitions no Evi- 
. dence. 414 
Defendant after Publication examines a 
Witneſs, and on the uſual Affidavit, 
that neither he, his Clerk or Solicitor 
had ſeen the Depoſitions, gets an 
Order to re-examine this Witneſs, 
but the Witneſs dies before a Re-exa- 
mination ; the Court gave Leave to 
the Defendant to — Uſe of the 


former Depoſitions. 415 


d Depoſitions 


* 
ch 
ONS 


Court refuſed to publiſh Depoſitions de m i tits 
them] ther's Child ua eos Brother's 


bene eſſe, in order to com 
with Ye Depoſitions in 2 ſame| 
Cauſe taken on an Examination in 
chief. Pae g 
The Reaſon of examining. a a 
8 


wes a Proſecution for Perjury vil | 


lie on a Depoſition taken de bene oe 


Drsczxr. See alſo Poux cHASE. 


Heir not always, and of Neceſfity, to 
be intended a Word of SO 


80 where the 45 Was to tlie Fiel 
Male of 7 5 otten, J. S. having 
- Son, an «ſtator taking No- 
tice that 3 was then living ; this 


was held a ſufficient Deſcription of] 


the Teſtator's Meaning, and the Son 
allowed to take, though ſtrictly ſpeak-· 


ing he was not Heir. 22 


9 
All Lands im England at firſt deſcended 


in Gavelkind; but after the Conqueſt 
when Knight. Service Fenures were 
introduced, and the whole deſcended 
to the eldeſt Son, the Daughter of 
the eldeſt; Jure repræſentationis, was 
preferred to the youngeſt Son. 64 
Dxvisx, and ExzevTory Deviss. 
Vide WIII. 


Deviſe for Payment of Debts. Vide Trifts 
72 fore Portions and Payment of 
Debts under Tit. TRusr. 


D1$TRBSS- 


For the incouraging of Purchaſers of 
Fee-Farm Rents, the Statute of 22 
Car. 2. cap. 6. gives the Purchaſers 
the ſame Power of Diſtreſs which the 
King had, (viz.) not only on the 
Lands charged, but on any other of 

the Lands be to the Tenant. 
Quere autem, if ſuch Grantee of a 

Fee - Farm Rent may diſtrain on other 
yu of the Tenant under Seque- 


DrsTR1BUT ton. 


Who ſhall be preferred with regard thereto. | 


Where an Executor has an expreſs Le- 
. the Court of Chancery looks 
| him but as a Truſtee with re- 


— to the Surplus, and will decree 
the ſame to go according to the Sta- 
tute of Diſtribution. 7 


Clauſe in 


50 egi. 
= win e 


SGrandchild, the Grandchild not ad- 

mitted o any diftriburory Stare. The 

e Statute of 22 C 23 

| Car. 2. cap. 10. ich ſays, that there 

| ſhall be no Repreſentatives ans 
an 


| 


| Collaterals ders Brothers 

ſters Children, being to be intended 
that none ſhall take by Repreſenta- 
tion but the Children o 9 and 

Siſters to the Inteſtate. 
One dies inteſtate, leaving an — — 
a Grandmother, his next of Kim; the 
Aunt not entitled to come in for a 
diſtributory Share with the erg 
mother. 
On a Son's dying inteſtate, and Ane 
Wife or Iſſue, the Father is at this 
Day intitled 5 the whole 
Eſtate, though by the firſt of Jac. 2. 
the Mother but an equal Share 
with the Brothers and 9 

8, 49 


How the Law ſtood formerly with "Re 
gard to Diſtribution and ä 


Grandfather on the Father's Side, — 
Grandmother on the Mother's Side, 
equally entitled by the Statute of Di- 


ſtribution. 3 
As is alſo the Half Blood with the 


Whole. 5 
One covenants to leave — ** ? 
and dies inreſtare, the 
Wife's diſtributory yp week to 
above 5001. this is a car: 4 
A. Surplus f h 

e e of his — 
Eſtate to his Relations; pero ſuch 
ſhall take as are ca ble of taking 
within the Statute of Diſtribution. 


One dies inteſtate, leaving an Uncle — 
a deceaſed Aunt”s Son, the latter ſhall 
have no Share under the Statute of 

One en iſes th Surplus of hi — 

evi e of his 

Eſtate to four . and leaving 
J. S. Executor in and one of 
the four dies in the Life of the Te- 
ſtator; his Share, as ſo much of the 


Teſtator s Eſtate undiſpoſed of by 
the Will, ſhall OS to the 


Statute of Diſtri 700 


Donatio Cauſa mortis. va Loc. 
| DowER. 
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A TAI A f de Principal Matters. 

e S 

Musband ſeiſed in Fee mortgages for f Fide — 
"Years, Mariel and dies; pn Wie of the Tenant for Life. Page 320 

ſhalt be endowed. © Page 121 | Exkon. 

e releaſe her Dower, on a Deficien-F of + Mandamus. 348 
: cx ot Ps, male ferred. . 127 Writ of Error on a Judgment on a 
A Truſt Term. for Years ſhall not, in Mandamus no Super ſedeas to a peremp- 
Ps Los benen of £27.11. 9M | 2 
Ol Free Error li 1 
of on his Wife in Bar of Dower, — * 1 


Vin not extend to bar her of her cu- 
fomary Part. 530 


EjzcTMENT. - 
Ortgage in Fee is made redeem- 
able ow Payment of JL and 
. Intereſt upon any Michae Day, 
on fix Months Notice; the Remedy 
min this Caſe, on Default of t, 
is not by Aarnatus at Law, or by Bill 


mi Equity, but by Ejectment to reco- 
ver he Pao. 294 
Ele io. 


Where M is to be laid out 
in Land ae P =_ would be en- 
titled to the fole — in 3 
when bought, may (if not an t) 
elect to — the — paid him, 
and that it ſhall not be inveſted in 
Land. 130, 389, 470 
A Man has one Daughter, to whom 
80001. is ſecured by Marriage Settle- 
ment, and afterwards he grves her 
$000]. by his Will for her Portion, 
and 200 J. per Ann, the Daughter ſhall 
have but one 8000/7. though ſhe may 
elect which of the Portions ſhe pleafes. 


147 
Purchaſer before à Maſter may elect to 
lofe his Depoſit ; in which Caſe he 


will. not be bound to proceed in the 
Purchaſe. 745 
Exr Rv. 


The ſame Length of Time ſhall bar a 
Redemption in Equity, as bars an 
Entry at Law. 7 yt 

Where Lands were deviſed to A. for 

Life, and if A. ſhould die leaving 
Iſſue Male, then to fuch Iſſue Male 
and his Heirs for ever; but if A. 
ſhould leave no Iſſue Male, then to 
B. in Fee; and A. ſuffered a common 


Recovery of theſe Lands, and five 


Years paſſed ; held that the right 


Heirs of the Teſtator were barred, 
in Regard they ought to have entred| 


If Lands are given to a 


ibid. 
After Judgment in an Action on a Po- 
liey of Inſurance, if Error is brought 
to reverſe ſuch Judgmene for want of 
an Original, the Court will not per- 


mit the Plaintiff to file an Original. 
412 
ESTATES. | 
Eflate in Fre fimple. 


A Surrender of a Copyhold to the Uſe 

of Baron and Feme for their Lives, 
Heredum && of the ſaid 
Baron and Feme ; and for Default of 
fuch Iſſue, to the right Heirs of A. 
this is an Eſtate in Fee, and not an 
Eſtate-tail in the Baron and Feme ; 
otherwiſe had it been in the Caſe of 


« Will, By three Jodges of 8. R. 


againſt G 0 

Baſtard and 2 
Heirs, though fuch Baſtard can have 
no Heir but of his Body, yet it is a 
Fee-ſimple. 78 


Eftate in Fre- tail. 


A Deviſe by a Father to his ſecond Son 
and his Heirs for ever, and for want 
of ſuch Heirs, then to the right Heirs 
of the Teſtator, is an Eſtate- tail; but 
had the Deviſe over been to a Stran- 
ger, the ſecond Son would have taken 
a Fee- „and conſequently the 
Deviſe over had been void. 23 
Deviſe to A. for Life, Remainder to his 
firſt, Sc. Son in Tail Male, and fo 
on to his ſixth Son; and if A. ſhould 
die without Iffue Male of his Body, 
then to B. this held to give an Eſtate- 
tail to A. to the end chat the ſeventh 
and other ſubſequent Sons ſhould not 
be excluded. x 364 
So had the Deviſe been to A. for Lite, 

and if A. died without Iſſue, then to 

B. here the ſubſequent Words would 

have turned the exprefs Eſtate for 

Life into an Eſtate- tail. 605 
Upon a Settlement A. is made Tenant 


for Life, Remainder to the Heirs - 
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his Body by his Wife Jane, and in 
the ſame Deed as to ſuf- 
fer a Recovery, but that the Lands 

ſhall be enjoyed according to the Li- 

mitation ; 4. does ſuffer a Recovery, 
and deviſes the Lands ; this Cove- 
nant good to bind the Aﬀets ; but 
A. being Tenant in Tail, and as ſuch 
having a Power to ſuffer a —_— 
the Lands deviſed ſhall not be affect- 
ed. Page 104 


- 


. * "> 


| 


2 
. 6 6 
— 


'S * 


the better Opinion, ſeems to be only 
Tenant for Life. Page 87 
Deviſe to Jane Stiles for Life, and then 
to be at her Diſpoſal,” provided ſhe 
ves the. Premiſſes to any of her 
hildren by her firſt Husband; this 
gives her an Eſtate for Life, with a 
Power to diſpoſe of the Fee. 149 
Deviſe of Land to a Corporation, in 
Truſt to convey the Premiſſes to the 
Teſtator's ſon A. for Life, and 
ſo to his firſt Son for Life, and after- 


e deviſes Lands for Payment of 
Debts, and then to A. for bs 
Power to make Leaſes, &c. Remain- 
. der to the Heirs Male of the Bod 
of A. though this be but the Deviſe 
of a Truſt and Executory, and expreſt 
to be to A. for Life, yet it is an E- 
ſtate-tail in A. barrable by a Fine and 
Recovery; ſecus in Caſe of Marriage 
Articles to ſettle Lands in that Man- 
-" or... | | 142, 290 
eviſe by Tenant in Tail to a Charity, 
good, tho* no Fine be levied, or Re- 
covery ſuffered previous thereto. 


Eſtate for Life. 


A. deviſed Lands to Truſtees and their 
Heirs, in Truſt, that the Profits 

| ſhould be equally divided between 
his Wife and Daughter during the 
Wife's Life; and after her Death he 
deviſed the ſame to the Uſe of the 
Daughter in Tail, Remainder over, 
the Daughter dies before the Mother; 
this held to be a Tenancy in Com- 
mon between the Mother and Daugh- 
ter during the Mother's Life, and 
that on the Daughter's Death her 
Moiety did not reſult to the Heir, 
but was an Intereſt undiſpoſed of in 
Nature of a Tenancy pur auter vie, 
and belonged to the Daughter's Ad- 
miniſtratrix. 34 
Deviſe to A. for Life, Remainder to his 
firſt and every other Sons in Tail 
Male ſucceſſively, and for want of 
Iſſue Male of 4. Remainder over; 
this is only an Eſtate for Life in A. 
even though the Codicil took Notice 
that the Teſtator had given the Pre- 
miſſes to 4. and the Heirs Male of 
his Body. 564 ſed Vide 605 
Deviſe to 4. for Life, and after his 
Death to the Heirs Male of his Body, 


248 


and the Heirs Male of the Body off 


ſuch Heir Male ſeverally and ſucceſ- 
ſively, as they ſhall be in Priority of 


fe, with 


wards to the firſt Son of that firſt 
Son for Life, then to B. for Life, 
with the like Limitations ; this 
tending to a Perpetuity will not be 
allowed, but the Conveyance ſhall. be 
made as near the Intent of the 
as the Rules of the Law will admit, 
viz. by making all the Perſons in 
Being Tenants for Life.; but the Li- 
mitations to the Sons unborn muſt be 
in Tail. : 332 
Eſtate for Years. 


How and in what Reſpects a Deviſe of 
a Term for Years differs from a Grant 
thereof, 575 

One poſſeſſed of a Term for Years, 12 

vits all the Profits thereof to F. S. 

only the Profits accruing from the 

Death of the Teſtator ſhall paſs, 

o 

One deviſes his Lands to his i 

for and until Payment of his Debts; 

this is but a Chattel Intereſt in the 

Executors. 509 

A. deviſes a Term for Years to B. for 

Life, Remainder to C. C. in the Life 

of B. deviſes the Remainder of this 

Term ; this is good, and amounts to 

C.'s declaring that his Executors ſhall 

ſtand poſſeſſed of the Term in Truſt 

for the Deviſee. 572 

So if a Deviſee in Remainder of a Term 

articles for a valuable Conſideration 

to ſell it; ſuch Deviſee in Remain- 
der is afterwards but a Truſtee for 
the Purchaſer, but a voluntary Aſ- 

ſignment ſeems void. 576 

Anciently there were rarely any Leaſes 

for Years but what were for a ſhort 

Time ; for which Reaſon they were 

eſteemed to be of leſs Continuance 

than an Eſtate for Life, and for the 

r * 2 10 Leſſee could not 

alſify a fei Recovery. 574 

If 1 400 e all my real and perſonal 

Eſtate, and afterwards purchaſe ſome 


Birth, c. Remainder over; A. by 


Lands in Fee, and ſome Leaſes for 
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Fears, the Leaſes ſhall paſs, but not] Termor deviſes his Term to A for Life, 

the Fee-ſimple Lands. Page 575| * N to ſuch of his Iſſue as 

| cation. Vide IurTIca-] - 4: ſhould appoint, and if A. die 

Hs 9 "I 3 5 . without Iſſue, Remainder to B. this 
Term Attendant on the Inheritance. held a good Deviſe to B. bein | 


be underſtood if A. die wi 
A. ſeiſed in Fee demiſes to B. his Exe: living at his n 


Page 432 
cutors, Fc. for 99 Years, in Truſt} One having two N A. And B. 
for himſelf and his Wife for their} deviſes his Eſtate to A and 
Lives, and the Life of the Survivor; 
and after the Death of the Survivor, 
in Truſt for the Heirs of their two 
Bodies; and in Default of ſuch Iſſue, 
for the Heirs of the Body of the ; 
HFusband, Remainder to the Heirs off One deviſes his 


che Survivor of the Husband and 
Wife; Husband and Wife have Iſ- 
fue a Son, the Husband dies, after 
which the Son dies without Iflue in 
the Life of the Mother, who admi- 
niſtring to her Husband and Son, aſ- 
| is Term to the Defendant ; 


decreed the Aſſignee well entitled, | One 


and that the Term ſhould not go to 
the Heir of the Husband, as Atten- 
dant on the Reverſion. 360 


Son, ere 
and without Iſſue, then to go to 
Teſtator's Brother ; the Son ſhall 
have the Produce of the -perſonal 
Eſtate, and only the Capital, in caſe 


of the Infant's Death, We. ſhall 
to the Brother. La 
eſſed of a perſonal Eſtate de- 


viſes, that if his Wife die without 
Iſſue by him, then 80/. ſhall be paid 
to his Brother ; this good, even 
though the Brother dies in the Life 


Limitation Jon; Terms for Years, Money, 
7 wh x of the Wife, 63 
A. deviſes Houſhold Goods to his Wife| Deviſe of a Truſt of an Failure 
or 


A, on his 


for Life, and afterwards to his Son; of Iſſue generally, or a 
the Court held this a good Deviſe 
over, and to be the ſame as if it had 
been only of the Uſe of the Goods 
to the Wife for Life. 1 
Truſt of a Term is limited to A. for 
. Life, then to his firſt, &c. Son in 
Tail Male, and for want of Iſſue 
Male, to his Daughter or Daughters 
for the Remainder of the Term ; 
there having never been a Son, the 


Limitation to the Daughter was held 


good. 8 
iage aſſigns a Term N 

1000 Years in Truſt for himſelf for 
Life, Remainder to his Wife for Life, 
Remainder to the Heirs of the Bod 


of the Husband and Wife, Sc. the 
Wife dies leaving Iſſue; the whole 
Term veſts in the Husband, and he 
may aſſign it. 132 


Months after, the Man dies leaving 
Iſſue, which Iſſue within ſix Months 
after dies without Iſſue; 2 
not due, it not being intended te 


ariſe upon any remoter Contingency 
than N 
Iſſue living at his Death. 1981 


One 
Vi 


IIpeviſe of 400 to A and if 


A Legacy ven a Man's dying 
without iſe, & bo paid within fix 


venant to pay Money on ſuch Failure, 
good M Limitation of a 
erm. 


6, 750 

ſſeſſed of a Term for Years ; 
es it to A, and B. and if either of 
them die and leave no Heir of their 
reſpective Bodies, to C. this held 
a Limitation" to C. if A or B. 
left no Iſſue at their Death. 664 


A Deviſe of a Term for Years to one 


for a Day, or an Hour, is a Deviſe 
of the whole Term, if the Limita- 
tion over is void, and it a at 
the ſame Time that the whole is in- 
tended to be diſpoſed of from the 
Executor. 665, 666 


die 
without Iſſue, then to B. this 
and to be intended if A die without 
Ifſue living at his Death. 948 


EviDENCE AND PAROL Evivencr, 


Parol Proof, provided it be plain' and 


Will of « yerfonal Eſtate, Speed 
f a onal te, ef} 

where it — 2 
ariſing by Implication. 9. 1 16 


0 Parol 


——— —ñ— 


- ps — — — —— 
. N * $ Y " "S ; * „ * 
N . * * * 89 * y 
„ 2 4 5 5 0 
I TABLE off the Pri pal 
4 I — * 1 — x — — 1 FL 


— — 


Matters. 


4 4 
% — a S 


E 


Parol Evidence, when concurring with] One committed in Equity, for a Con- 


the Conveyance, and only to-rebut a] tem 
pretended reſulting Truſt, admitted 


to ſhew the Intention of the Party. 

Page 11 

Under ſome Circumſtances the Plainti 
himſelf has been allowed a good 
Witneſs ;' as where a Witneſs at the 
Time of his Examination was difin- 
tereſted, but afterwards became inte- 
reſted and Plaintiff in the Cauſe, his 
Depoſitions were, notwithſtanding, 
allowed to be read. 288 
So where the ſurviving Witneſs to a 
Bond was made Executor to the Obli- 


gee; in an Action brought by him] 


on the Bond, Evidence was admitted 
to prove the Plaintiffs Hand. 289 
In what 2 Caſes the Anſwer of 
one Defendant may be read againſt 
another. 


Truſt is declared, A. dies, and B. 
gives a Declaration of Truſt; this is 


: oe 321 

A Witneſs dies after having been exa- 
mined, but before ſuch Examination 
is ſigned by him; the Depoſitions no 
Evidence. 

But yet where the Defendant after Pub- 
lication examined a Witneſs, and on 
the uſual Affidavit, that the Defen- 
dant, his Clerk or Solicitor had not 
ſeen the Depoſitions, got an Order 
to re-examine this Witneſs, but the 

| Witneſs died before a Re-examina- 
tion, the Court gave Leave to the 
Defendant to make uſe of the former 
Depoſitions of the ſame Witneſs. 

| 415 

In a Will of Land, one of the three 
Witneſles is Deviſee of Part of the 
Land deviſed thereby ; Quere, whe- 
ther not a good Witneſs if he has a- 
liened the Land without Covenant or 
Warranty. 557 

See more Tit. WIr XEĩS«s. | 
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EscApE. 


A. lends Money to B. and C. on Bond, 
B. becoming a Bankrupt, and his E- 


ſtate being aſſigned by the Commiſ- 


ſioners, A. ſues C. takes him in Exe 

caution on a C Sa', and 
: conſents to his Eſcape ; yet A. 
come in as a Creditor of the Bank- 
; rupt for a Moiety of his remainin 
Debt. 23 


300 
A. a Freeman of London, es anf 
Eſtate in the Name B. but no] 


414 


for reſcuing another taken on 
Chancellor s Warrant, ſuch Per- 
ſon not liable to an Eſcape Warrant. 


Hage 439 


Where one is taken in Execution on an 
wry after 82 Debt will 


the Sheriff for the pe 


of ſuch Perſon, and need not 
brought in the Tam quam. 687 


ExAMINAT 108. Vide Tit. Dzeos1- 


TIONS. 


The Reaſon of examining a. Witneſs de 
bene eſſe, and whether a Proſecution 


for Perjury will lie on ſuch wes: 


* 


; : 1 5 

After Publication, and Examinations 
known, the Court will not give ei- 
ther Side Leave to examine. 


727 


ExXxCOMMUNICATION. 


Want of Addition in the Libel on which 
there is an Excommunication, where 
the Proceedings are not by way of 

Proclamation with Pains and Penal- 
ties, no Objection. 435 
It muſt be ſhewn where the Defendant 
was commorant, but ſufficient if this 
be ſet forth in the Libel, alſo the 
Lord Chancellor inclined to think, that 
after the Writ has been iſſued out of 
Chancery, brought into B. R. and 
there delivered to the Sheriff, but not 
yet actually — into B. R. this 
Court, on a plain Error appearing, 
may ſuperſede or quaſh it. 436 


Exzcur ion. 


A Creditor, by Statute, of J. S. if J. S. 
become a Bankrupt, and the Statute 
be not ſued and executed before the 
Bankruptcy, ſhall come in only ' 
rata, though there were Lands in Fee 
bound by the Statute. | 92 

Suing out an Execution againſt the Bail, 
pending a Writ of Error in Parlia- 
ment, is a Contempt and Breach of 
Privilege. 685 


Execution of 4 Power. Vide Pow8R, 
alſo . and the Conſtruttion 
and Operation of them, K 


Exkcurox AND ADMINISTATOR. 


In what Priority Debts are to be pai 
an anew Adminiſtrator, ae 
under Tit. 4 TS. Where 


— 


9 Tau of: the Principal Marters, . 
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i Siren ee 


. Fa e 


7 84 
If two Executors join in a Receipt for 
1 and « a of them 85 


241 


2 in Equi as well as at 
prefes any reditor in equal | 


Law, may p 
or, after an Action brought 

by one Creditor, may confeſs Judg- 
ment to another. 295 
An Executor cannot bring a Bill with- 
thereby that he has 


out ſhewi 
proved the Will; — it is ſufficient 
to ſhew that he has duly proved the 
Will without — in what 
Court. 752, 766 
So if an Executor brings a Scire facias 
revive a Decree, he muſt ſhew 
be has proved the Will, and if there 
be hong notabilia in divers Dioceſes, 
if he ſhew Proof of the Will in the 
Spiritual Court of one of the Ordi- 
naries, this is not good, but in ſuch 
Caſe the Proof 2 the Arch- 
biſhop's ha 766 
See more of Executor 
Matters controverted be 
and Executor. 


in what Gaſes an Executor ſhall be only 


a Truſtee. 


Where an Executor has an expreſs Le- 
gacy, the Court of Chancery looks 
ypon him as a Truſtee with regard 
to the undiſpoſed Surplus, and will 
him account for it to the next 
of Kin, although the Spiritual 2 
no ſuch Power. 
Though in all ſuch Caſes 
may be admitted to ſhew that the 
Teſtator intended to give his Surplus 
to his n Laut oy Ng, oy to 
rebut an Equity ariſing mplica- 
tion in Favour of the next of Fi 
| 115 
| Ren, on a Bill brought by * next 
Kin 
cutor in 9 waived the Bene- 
IL lus, by Miſtake of the 
in that Foint, he being able 
prove the Teſtator's Intentions 
_ give him the Surplus, et he was d 


nied to amend his Anſwer. 971. 


Two Executors 


parol Proof bad 


r a Diſtribution, the Exe- 


— 1 meme 


One ne Lands to Executors 

(who were no Nando to him) and 

the Survivor of them, to ſell for the 

| 3 d to pay his Debts, Le- 

ies and Funerals, ſo far as 3 
ame would 1 


to his Heirs at Law, an 1 
the Children of one of the 3 Bn 
bY tors, but nothing to the Executors 
themſelves ; in ſuch Caſe the Execu- 
tors were looked upon as Truſtees for 
the Heir at Law, after Debts paid. 
Page 390 
An Executor has an expreſs Legacy, 
and ſo have the next of Kin, but no 
Diſpoſition of the Surplus ; the latter 
decreed to have it. 544 
In which Caſe ſee alſo ſeveral Inſtances 
where an Executor, though a Wife, 
A has e to ary. 3 
make ecutor, an 
more, and - dies Inteſtate, . 
diſpoſing in his Life-time of ſuch 
perſonal Eſtate, my next of Kin, and 
2 his, ſhall have 8 de 
non, together with all my per- 
ſonal Eſtate ; ſecus where I . 
my 8 * give him all my 
perſonal Eſtate 653 


How to Account. 


in a Receipt for 
Maney which is actually received by 
one of them only, both "able to C 
ditors, but not to Legatees ; but 
where two Truſtees join in a Receipt, 
the Money being paid to one, onl 
the receiving Truſtee ſhall be charged. 


82, 241 
Where an Executor puts out Money 
1 the Indemnity of a Decree, 
a real Security, which at that 
Time there was no Reaſon to obj 
to, but afterwards ſuch Security proves 
he is not accountable for the 
. any more than he would have 
been entitled to the Profit, mo 8 
continued good 

An _— ys the Aſſets of his Te- 
ſtator into Ne Hands of a Banker his 
Co-executor, whom the Teſtator uſed 
to intruſt with his Money, after which 
the Banker fail'd ; the Executor not 
chargeable with this Loſs, 243 
A Mortgage comes to an Executor, who 
receives the Money and pays It 4 
to his Teſtator's ba — * 0 after - 

wards it a pears that 0 
has been ſatisfied in the 21 
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Life-time; the Executor muſt re- 
fund, though he had before paid the 
Money away in Debts which he had 
not otherwiſe Aſſets to pay. 
Page 355 
So if an Executor recovers a Debt, and 
pays the Teſtator's Debts with it, af- 
ter which the Judgment recovered 
by him is reverſed in Error; he muſt 
reſtore the Money to the Plaintiff 
in Error, and his having paid it 


away in Debts will not excuſe him. 
. 357 
Expos iT IoW oF Worps. See alſo 


WII. | 
Articles conſtrued againſt the words for 


the Sake of the Intent; as where the 


| Wife's Portion was to be laid out in 
Land to be ſettled on Husband and 
Wife and the Heirs of their Bodies, 
and if not laid out in Land durin 
their joint Lives, and the Wife ſhoul 
die firſt, that the Money ſhould go 
to her Brother and Siſter ; the Wite 
dies firſt, leaving Iſſue, and the Mo- 
ney is not laid out in a Purchaſe; 
yet the Iſſue, and not the Wife's 
Brother and Siſter, ſhall have it, E- 
quity ſupplying the Words, if tbe 
Wife die without Iſſue. 234 
Where there is a Power to charge 
Lands with younger Childrens Por- 
tions living at the Father's Death, 
a Poſthumous Child is within the 
Power. 245 
By the Deviſe of all one's Goods a Bond 
Will paſs. . ET | 
One being on Ship-board and entitled 
to Part of a conſiderable Leaſehold 


Eſtate by the Death of his Mother, 
which he did not know of, makes 


his Will at Sea, deviſing to his Mo- 
ther (if living) his Rings, and makes 
A. his Executor, to whom he deviſes 
his e An , 
begueathed; theſe gene 8 
not paſs what the Teſtator did not 
know he had a Right to, but hall 
be reſtrained to Things eju/dem ge- 


veris. 302 
One deviſes the Surplus of his perſonal 
Eſtate to his Relations; only ſuch 
mall take as would be entitled within 


1 


| 


If one deviſes the Su of his E. 
ſtate to his Children and Grandchil- 
dren living at his Death, a Grand- 
child in YVentre ſa mere at the Teſtator's 

Death ſhall take; ſecus had the De- 
viſe been to his Children and Grand- 
children. 2 Ry 342 

A Bequeſt of Houſhold Goods extends 

to all Houſhold Goods purchaſed 
after the making of the Will, and 
that are in the Houſe at the Teſta- 
tor's Death, as alſo to Plate in com- 

mon Uſe in a Family. 4 
25 2 424, » 539 

Where a Will was wrote Dy aa 
hardly legible, and the Legacies in 

Figures, the Court referred it to a 
Maſter to examine what thoſe Le- 
gacies were, and the Maſter to be 
aſſiſted by ſuch as underſtood the Art 
of Writing ; alſo where the Legatees 
Name was very falſly ſpelt, ed 
to a Maſter to ſee who was intended. 

| See 

A Proviſion for Daughters to be bs 

extended to Daughters then born. 

| 426 


One by Will gives 5 /. per Amum to all 
and eve he Hofoteals, and it was 
proved the Teſtator lived in a Place 


where there were Hoſpitals '; it was 
taken to be thoſe fre ers and not 
to extend to another Hoſpital about 
a Mile from thence, though founded 
by the ſame Perſon. 4326 
Hoſpitals and Spittals the ſame. ibid. 
A Deviſe was of a Truſt to all the Teſ- 
tator's Daughters or their Children 
living at the Teſtator's Son's Death; 
ſome of the Daughters were livi 
at the Son's Death, and had Chil: 
dren, and other of the Daughters 
were dead, leaving Children ; de- 
creed that all the Children, as well 
of the living as of the dead Dau 
ters, ſhould take, the Word or being 
to be taken for and. _ 
A. deviſes his Library of Books ow in 
in the Cuſtody of B. and afterwards 
buys more Books, which he places in 
the ſame Library ; the after bought 
Books ſhall paſs. hs 597 
By a Deviſe of an houſe cum pertinentiis, 
the Garden and Orchard will paſs 
with it; but by the Deviſe of an Houſe 


the Statute of Diſtribution, 327] with the Lands a ining thereto, 
A Deviſe to one's poor Relations, how] the Lands occupied therewith ſhall 
.... conſtrued. | ibid. paſs.” | | 603 
Sed Quere. Wr 


Two 
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A T*xB Lt of the Principa 


mncipal Matters. 


Two Schools in one Town, one'a Free, 
the other a Charity School for Bo 
and Girls; A. deviſes 500 J. to the 


Charity School; though both be Chari- 
4 Sen, yet only that for Boys and 
_ Girls ſhall take. Page 674 
Vide Cnarity. 7 
has 3 

2 


— 


FATHER AND Sox. 


Lark buys an Eſtate in the 
Name of his younger Son and of 
2 Truſtee ; this ſhall be taken as an 
Advancement; ſo though a Reverſion 
be ſettled on the younger Son ex- 
* t on his mother's Death 111 
A Parent makes a Purchaſe in his Child 


the Infancy of ſuch Child; this wi 
be conſtrued to have been done as 
Guardian only; ſecus where the Pa- 
rent continues to take the Profits after 
the Child's coming of Age; for this 
may be conſtrued a Truſt for the Pa- 
rent. 7 111, 608 
The Father covenants to ſettle an E- 
kt age 3 Marriage of 755 = 

Who pri es to o muc 
out of it to ng > YN Son be- 
ing in ſuch Caſe under the Awe of 
his Parent, and not ſuppoſed to act 
freely, Equity will relieve againſt ſuch 
Private Agreement. 
A Son in plentiful Circumſtances gives 
his Father a Bond to pay ov 1201. 
. Annuity for his Life; if done freely, 
and without Coertion, good; and 
what Words or Ci will 
not be conſtrued a Coertion. 607 
If a Father in low Circumſtances endea- 
vours to 
who has an Eſtate not any ways pro- 
portionable, the Court of Chancery 
will interpoſe. 705 
FEE Farm RewrT. See Tit. DisTREsS 
and Rent. Fee-fimple and Fee-tail. 
- See ESTATES. 


Fins. 


A Fine cannot be levied of Money a- 
| to be laid out in Land and 
N ar Tail; r 
bi Money eq as a Fine 
Though a_ Fine levied by Leſſee 
Years, or at Will, be void, yet it 
0 


O 


* 


= 


* 


8 
Name, and takes the Profits daring 


1211 


his own Child to one] 


for 


is] 
therwiſe where levied by one ld 


Joins with them. Page 320 


- FORFEITURE. 


Father gives his Son 401. condi- 
tion * he does not diſturb his Truſt. 
ces ; on the Truſtees applying for an 
Execution of the Truſt, the Son de- 

_ creed either to join in a Sale of the 
Premiſſes, or elſe to forfeit his 40 J. 


Legacy, 136 
How far Equity will aſſiſt one to ats 
Advantage of a Forfeiture. 353 


Foreticn Laws. 


Foreign Laws and Cuſtoms, as of France, 
Holland, &c. muſt he proved, elſe 
the Court cannot take Notice of them. 


431 
Foreign Plea. | 

No Foreign Plea to be admitted after a a 
general Imparlance. 477 


FrAavuD. 


Collufion, Covin, Concealment, Impoſition, 
vide alſo under Tit. Dz2ps ; Under- 
hand Agreement under Tit. Aorze- 
MENT; vide Catching Bargains under 
Tit. Hzix. STI 
Deviſee under a Will defectively execu- 
cuted, repreſents the Will duly exe- 
cuted, and for a ſmall Sum gains a 
rag from the Heir ; Releaſe. ſer 

ide, 


| 2 

Where there is either o veri 2 
Ae zit is Reaſon to ſet 
alide any Grant or Releaſe. ibid. 


A Will of Land may be good at Law, 
as being well executed, and yet ſet 
aſide in Equity, as if obtained by 
Fraud. . 288 

Where an Executor a Will of 
a perſonal Eſtate wherein one of the 
Legacies is forged, the Executor has 
no Remedy in Equity for this Fraud, 
but ought to have proved the Will, 
with a ſpecial Reſervation as to that 

88 

it- 

neſs to the ſecond Mortgage, tho no 
actual Proof of his having known the 

Contents thereof, yet ſince it will be 

preſumed that he might have known 

the ſame, this poſtpone him. 


* 


Legacy. |; 1 
Where the firſt Mortgagee is a W 


82 


A Ta#Lt \of. the 


Principal \ Matters. 


One makes a 


tary Settlement on! 


| : a ter ſhall have her Father's Share. 
. Cuſtody, and in the ſaid Settlement] All Lands in Kent are preſumed to be 
there is no Power of. Revocation ;| Gavelkind. 475 


-afterwards the Father of the Nephew 
* Stealth gets an atteſted Copy of 
the Settlement, and then the Aunt 
139. burnt the Deed, ſettles the 
Premiſſes on another Nephew; the 
firſt Nephew's Bill to eſtabliſh the 
Copy of the firſt Settlement, diſmiſ- 
E ſed with Coſts, and on the ſecond. 
Nephew's Bill the atteſted Copy de- 
creed to be delivered up, as having 
been indirectly gained. Page 577 
Of two voluntary Settlements, if « 
firſt be made abſolute againſt the In- 
tention of the Party, the ſecond ſhall 
_ prevail. 581 
On a Bill to ſet aſide aDecree againſt an 
Infant for Fraud, if ſuch Decree be 
not fraudulent, tho' in every Reſpect 
not ſo equitable, Court will do no- 


tting in it. . | 734 
Equity will aſſiſt a Compoſition of a 
Debt, if obtained without Fraud, and 

on a fair Repreſentation. 751 
Frauds and Perjuries. See AcrEEMENT, 
5 FREEHOLD, 
Things fixed thereto. See alſo Matters 


.  controverted betwixt the Heir and Exe-) * 


cutor under Tit. Hz1s. 


Hangir Chimney-Glaſſes or Pier- 
G oY are Matters of Ornament and 
Furniture, and not to go with the 
Houſe. | Wye 24 

One deviſes Lands to his Executors for 
and until Payment of his Debts, and 
then to A, for Life, Sc. this but a 

Cuhattle Intereſt in the Executors, and 

the Freehold well veſts in J. 509 


pe EY 


GAVELKIND, | 
A LL Lands in England before che 


A voluntary 


Grant. 


How, and in what Reſpects a Deviſe 


of a Chattel Intereſt differs from a 
Grant thereof. | 575 
_ Guarplan. 

An Executor pays. a Legacy given to a 
Child, to 8 as — 3 
this ill, notwithſtanding the Teſtator 
by Parol on his Death-Bed had di- 
rected it. 285 
Guardians appointed by Will, accor- 
ding to 12 Cay, 2. cap. 24. have no 
more Power than Guardians in So- 
e, and are but Truſtees, on whoſe 
ſbehaviour, or giving Occaſion 
for Suſpicion, the Court of Chancery 
will interpoſe 3 
If a Father in low Circumſtances endea- 
vours to marry his own Child to one 
who has an Eſtate not any ways pro- 
portionable, the Court of Chancery 
will interpoſe. 705 
A Will recommends it to Guardians to 
act with the Advice of J. S. who is 
afterwards attainted ; this Superinten- 
| dency devolves upon the Great _ 

| 70 


_ 


HzIx. FS 
Heir and Anceſtor. See alſo AsszTs. 
H not always, and of Neceſſity 

to be intended a Word of Limi- 
tation. 89 
So where the Deviſe was to the Heirs 
Male of J. S. tten ; J. S. having 
a Son, and the Teſtator taking No- 
tice that J. S. was then living; this is 

a ſufficient Deſcription of the Teſta- 
tor's Meaning, and the Son allowed 
to take, tho* ſtrictly ſpeaking he was 
not Heir, 229 
Conveyance made to the 
Brother of the Half Blood, but which 


Conqueſt were in Nature of Ga- 
velkind, and after the Introduction of 
Tenures by Knights-Service, yet has 
3 5 Right of Repreſentation continu- 


— 1 64 
As if one of the Sons dies in the Life o 
the Father, leaving a ter, and 
afterwards the Father dies, the Daugh- 


a Court of Equity againſt 
Though where there is not that Conſi- 


was defective at Law, made EH 
60 


deration of Blood, a voluntary Convey- 
ance of ” — or other Eſtate, 
will not in Equity againſt 
the Heir. 54 


* 


W ea Ad 


— 2 D * the 
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Primipal Matters. 


One ſeiſed of Lands in Fee binds 1 
ſelf and his Heirs in a Bond, and ha- 
Ving deviſed his Lands to J. 8. in 
Fee, dies, in a Bill brought by the 

to ſubject the Lands devi- 
ſed, the Deviſor's Heir muſt be made 
a P Page 99 


the Word Heirs is uſed only to Mea- 
ſure out the Quantity of Eſtate Which 
the Deviſee is to take; and not as a 
Word of purchaſe ; fot which Reaſon 
if the Deviſce Uies in the Life of the 
Deviſor, his Heits ſhall not take. 997 
An Heir at Law, or Heir Male to 
Honour of the Family, if probable 
Cauſe to contend for the Family E- 
ſtate, ſhall not pay Coſts.” 481 
One ſeiſed in Fee mortgages to J. and 
afterwards ' binds himſelf and his 
Hleirs by Bond to A. and dies 3 if 
it the Heir comes to redeem, he muſt 
y the Bond-Debt as well as the 
but if the Heir aſſigns the 
io of -Nedemption to J. 8. he 
hall redeem wpor Payment of 2 
Mortgage on 5 
Deviſe to A for Life, Rethainder to) 


the right Heirs of J. S. (then living) 
— And to the Her 


the Fee-ſi 
at Law the Teſtator until = 
= I 


| Contingency h - 


a 
him by a Bond-Oreditor, is ſued as 


- for his own Debt in che Deber und 


S W. & M. cap. 14. on his ha- 
- Vit aliened before A ion 
was reſponſible in Equity for the 
lue of the Land aliened. 


q 


777 


ur. Executor. 


ings, ey-Glaſſes or Pier- 
. Glaſſes, as Matters of Ornament and 


j 


der to the Wife for Life, Remainder 
dio che firſt and every other Son in Tail 


In Beal to a Man and his Heirs, | 


Detinet; and before the Statute of 4 | 


Matters e Kee Br BA 


—̃ ——— 


and put them out in Truſt for bimlelf 
his Executor and Adminiſtrators, 
deviſed his real Eftate in the County 
and City of York and elſewhere in 
Great-Britain, to F. S. but gave his 
rſonal Eſtate and all his Securities 
or Monies to his Wife, whom he 
— Executrix, and afterwards died 
without Iſſue; decreed that as to the 
Money on ſuch Securities as had not 
been altered by che Husband, this 
was by the Articles turned into Land, 
and ſhould deſcend to the Heir ; but 
that with reſpe& to the Securities 
which were altered by the Husband, 
and the Money placed out in Truſt 
for himſelf, 5 theſe ſhould paſs to 
the Wife as perſonal Eſtate. 
172 
Leffor dies on Micihnus-toy A he 4 
fore Sun-fet, the Heir or aun 
not the Executor, ſhall 
Rent. 5 5 7 
But if the Tenant had paid the Rent 
on the Day, the Payment had been 
, tho* the Leſſor had died before 
Fet, but his Execurors to Account 
for this Rent to the Jointreſs. 180 
Quere tamen. 
One ſettles Lands, on his Marriage, on 
himſelf and Wife, and Iſſue of — 
Marriage, and con nn na 
— which A hut pers 
tate in Truſt, declaring bo Profic 
thereof to go to the ſame Perſon as 
by the Settlement would be entitled 
.to the Land, and if the Annuity all 
be redeerned 1 the Mo- 
ney to be inv Land and to be 
ſettled to the ſame ; theſe An- 
nuities and Bankers Afﬀignments, af- 
ter the Wife's Death, ſhall go to the 
Heir, and not to the Executor. 205 
An Incumbent of a Church es 
the Inheritance of the Advowſon and 
be, his Heir, and not his it 


ent. 
rr 
e of Land to — 
tled on.. in Fee ; on A8 dyi 


the Money is laid out, his Flee and 
not his Executor, Thall have it. 483 


| 


Male, Remainder to the Daughters in 
, Tail, Remainder to theRighrHeirs o 
: the Husband ; and the Husband, hay- 


eee ſome of theſe Securities, 


But if A. himſelf has received any Part 


of the Mo "this is © good: Pvy- 
ment, and hail Wh be by the 
43 


Executor to his Heir. 


r 


A TABLE of the 


Principal Matters. 


So on A.'s Death, his Heir ſhall reco- 
ver the Remainder of the Money not 
received by him. Page 483 
In like Manner, if 4.'s Heir is an In- 
fant, and the Remainder of the Mo- 
ney is decreed to be brought into] 
Court, it ſhall be looked upon as 
Land. ER.” 486 
J. S. Leſſee of Land to him and his 
. Heirs for three Lives, aſſigns over 
the whole Eſtate, reſerving a Rent to 
himſelf, his Executors, and dies; his 
Executor, and not his Heir, ſhall be 
entitled to the Rent. 655 
See more under 9 i and Perſonal E- 
| <4 ate, 


Heir, catching Bargains. 


Deviſee under a Will defectively Ex- 
ecuted repreſents the Will as duly 
executed, and for a ſmall Sum gains 
a Releaſe from the Heir; the Releaſe 
ſet aſide. | 239 

A Son, who after his Father's Death 1s 
is a Remainder-man in Tail, ſells his 
Remainder. at an under Rate; the 

Court ſet aſide the Conveyance, 


| 310 
HoTcnyoT. Vide Lonpox. 


HunpreD. 


In an Action againſt the Hundred for 
a Robbery, where the Suit muſt be 
commenced within a limited Time, 

or if the Time be ſo far elapſed, as 
that the Statute of Limitations would 
be a Bar, were the Judgment to be 
reverſed, the Court, after a Writ of 
Error brought to reverſe the Judg- 
ment for want of an Original, will give 

the party Leave to file one; /e 

where the Plaintiff may begin a new 

Action. O 412 

ſtructions for an Original againſt an 

Hundred for a Robbery were brought 
to the Curſitor within the Year, but 

the Writ paſſed the Great Seal after 
the Year, though teſted within the 

Fear, (viz) when the Inſtructions 
were brought ; this held good, being 
warranted by the Practice of the Cur- 
ſitor's Office, | 437 


| 


In 


J Ew. 
IN che Courts allowing Maintenance 


* 


ter turned Proteſtant by Virtue of 

1 Anne, cap. 30. it is no Objection, 
that the Daughter is above forty 
Years of Age, or married, or that 
the Jew is dead. Page 524 


IMPLICATION. 
3 


Eftate by Implication. 


No Eſtate raiſed by Implication in a 


Will ſhall deſtroy an expreſs Eſtate ; 
as where a Deviſe was to A. for Life, 
Remainder to his firſt and every o- 
ther Son in Tail-Male, and for want 
of Iſſue Male of A. Remainder over 
this gave no Eſtate- tail to A. by Im- 
plication 54, 333 

Quere autem. | 605 
Secus where the Limitation is not carried 
over to all the Sons, fince if the Fa- 
ther were not to have an Eſtare-tail, 
ſuch Son as is not mentioned in the 
Limitation would be excluded. 59 
Et vide. 754 
Where a perſon is entruſted to convey 


a Fee, he muſt e r and by 
neceſſary implication be ſuppoſed to 
have a Fee. * 


171 
Deviſe of Land to the Teſtator's PL 


Son for his Life, he or his Heirs pay- 
ing a Rent thereout to the eldeſt Son 
for his Life; and after the Death of 
the ſecond Son and hisWife, Remain- 
der to the firſt, c. Son of the ſecond 
Son; the Wife of the ſecond Son had 
an Eſtate for Life by Implication. 472 


InNcuUMBRANCES, Vide SgcuriTIES. 


IxTANMTr. 
One deviſes 10001. to be laid out in a 
haſe of Land in Fee for the Bene- 
t of A. B. and C. and their Heirs, e- 
qually to be divided; A. dies 3 
an Infant Heir; B. and C. may el 
to have their Share of the Money 
aid them, but the Infant r 
Where a Decree Nj# Cauſe is had agal 
an Infant, on the Infant's coming of 
| Age, and before the Decree made ab- 
- ſolute, he may put in a new Anſwer. 


One borrows Money during his — 
applying it to the — of Neceſſa- 
ries, and afterwards coming to Age de- 
viſes his Lands for the Payment of his 
Debts : theſe Debts contracted d 


out of a Jew's Eſtate to his Daugh-| Infancy are within the Truſt. 25 | 


*— 


———— —B — 


Matters. 


Infant borrows Money and it 
towards Payment of his for 
Neceſſaries; he is liable to pay this 
in Equity, though not at Law. 

| | Pa 7. 

Ne tidbs to be E W cite t. 

| 18 
On a Bill brou £ 


t to ſet aſide a Decree 
againſt an Infant for Fraud, if the 
ſame be not fraudulent, though in 

every Reſpe not fo equitable, the 

Court will not ſet it aſide. 734 

Infant aggrieved 44 a Decree, not 
bound to ſtay till he is of Age, but 

map as ſoon as he thinks fit bring a 
Bill of Review, re-hear, or bring an 
original Bill, and alledge ſpecially 
the Errors in the former 
| es 85 737 
©. INJUNCTION. 

An Injunction upon an Attachment, 
Dedimus, or upon the Defendant's 
praying Time to anſwer, does not 
extend to ſtay Proceedings in the 

15 — Court without ſpecial Or- 

er. | o1 

Leſſee for Years without Waſte, Re- 
mainder in Fee to a Biſhop; Leſſee 

injoined from digging the Ground 
for Brick. | 527 

See WASTE. 

In caſe of a Truſt-Eſtate deviſed to be 
fold, or deviſed to J. S. if the Will 
be diſputed ' after two Trials in its 
Favour 3 Equity will grant a perpe- 
tual Injunction. 671 

So after ſeveral Trials in Ejectment, 
and Verdicts in all in Favour of the 
Will, Equity, on a Bill of Peace, 


will grant a perpetual * 


| 72 
A perpetual Injunction will the rather 
. 38 where this Court directs 
the Trial, or where the Cauſe, a- 
gainſt which the Verdicts are found, 
is odious in its Nature. 673 
8 late Direct 1 he Gas 
Sea Company owes Money, which 
is recovered againſt him at Law 


| 


* 


though all his Eſtate is taken from 

bim by the late AR, yet the Court 

denied aa Injunction, 695 
InnoLuEnT, © © 


Where the Court permits the Inrolling 
of a nizance after the Time 
. Elapſed, it always takes Care not to 


ed to ſtay the Signing and Inrolli 
it ſtays the Signing twenty-eight 
Days after the preſenting the Decree 
to the Chancellor to be inrolled, and 
Notice given by the Chancellor's 
Secretary to the Clerk on the other 
Side” --: * 609 


Ixr ER EST or MoxzEv. 


When a Truſt is raiſed to pay Debts, 
Simple Contract Debts ſhall carry 
Intereſt. «115, op e, 
Intereſt allowed but from the Time 
of the ' Maſter's Report confirmed, 
where the Debt is not before liqui- 
[ntereſt allowed for a Ship. and 
—_— taken by the Defendant z 
F 
Indian In allowed, deducting 
the Charge of the Return. 395 
Where the Maſter's Report of 
Quantum of Intereſt due on a Mort- 
is. confirmed, the Intereſt from 
char Time become Princi 2 
ill carry Intereſt. 453, 480, 673 
One deviſes his — Eſtate to 4 
Son, and if he die under Age, and 
without Iſſue, then that it 2 
over to the Teſtator's Brother z 
Son ſhall have the Produce or Inte- 
without Iſſue) ſhall go to 
ther... 
An Annuity 


incurred. 43 
reſerving ſux per Cent. wi 
a Proviſo to take five if paid within 
three Months; on a t Arrear 
incurred, the Court will not relieve z 
ſecus in caſe of a ſmall Slip of Ws 

ö 72 
Where a Mortgagor ſigns an Account, 
whereby ſo much is admitted to be 


due for Intereſt z this will not carry 
Intereſt, unleſs rhe | by 
ſome Letter or Writi Jer his 

| Hand agrees to make oy: 


Vor. I. 


g By 


1 
1 


ng. . 
ALR 


— 


* 


a Marriage Settlement and Will 
5 ooo l. was ſecured for a Daugh- 


..,-ter's Portion, payable at eighteen orf 


— Marriage,. the Whole charged upon 
an Eſtate in Treland; but the Settle- 
ment and Will were made, and alſo 
all the Parties lived in England ; 
the Money decreed to be paid with 


Engliſb Intereſt, and without deduct- 
- ing the Charge of the Return from 


15 


— 


Ireland. e 696 
Where and from what Time Legacies 
and Portions. ſhall carry Intereſt, vide 
Tit. Legacies and Portions, © 


JoinTznants AND TENA 


NTS IN 
Com mon. 1 


Kt 


A Surrender of a Copyhold to the Uſe 


of A. B. and G. and their Heirs, 
equally to be divided between them 
and 


held by two Judges in B. R. to be 


2 Tenancy in Common, by reaſon of 


the apparent Intention of the Sur- 
tenderor, contrary to the Opinion of 
Holt C. J. who thought it a Jointe- 


eir Heirs reſpectively ; this] 


to che Statute. | Page 700 
ieee 


A. Daughter's Portion ſecured by an 
© Eſtate in Jreland: by a Settlement 
made in Eygland, and the Parties 
ing in England, ſhall be paid in 
England without the Charge of the 
Return. 696 * 


Jopousnr. Vide Tit, Secvurr- 
TIES, | 


JozxrspIcTION. Vide Tit. Covar 
and Court of Chancery, and Tit. Se1- 
RITUAL Covar. 


Where one is ſued in an inferior Court 
for a Matter out of the Juriſdiction, 
if in Vacation-Time, a Prohibition 
lies from the Court of C „ on 
Affidavit that the Matter is out of 
the Juriſdiction; but no Affidavit is 
neceſſary where on the Face of the 
Declaration the Matter appears to be 
out of the Juriſdiction. | 
1 57 generally the Juriſd 
is adm 


. 476 
iction 
itted, and no foreign Plea will 


LTananey. | | 14] be received afterwards. 477 
'The Words to be divided did, 
= e originally 3 Tenancy in | — 

Common even in a Will. 21 : 

4 by Will deviſes Lands in Truſt, Kix c. See PREROGATIVE, 
that the Profits ſhall be equally di- = 
- vided between his Wife and Daugh- 2 

ter (the Heir of the Teſtator) during Ts 

the Wiſes Life; by the Opinion of * Yes 17 not to take Advantage of 
all the Judges of C. B. the Mother their own Laches. 


and Daughter are Tenants in Com- 
mon for the Wife's Life. 34 
Deviſe of a Debt to two Share and 
Share alike, equally to be divided 
between them ; and if either of 
them dies, then to the Survivors and 
Survivor of them; they are Te- 
nants in Common, and not Jointe- 
nants; the Words relating 
Survivorſhip being — only to 
carry over the Share of him that 
might die in the Life of the Teſta- 
tor, and preſerve the Lapſing there- 
of. e tamen. 96 
Deyiſe of a Surplus of a perſonal 
Eſtate to four equally, Share and 
Share alike ; one of the four dies in 
the Life of the Teſtator z this being 
a Deviſe in common, the Share of 
the Perſon dying is become a lapſed 


A 


to the 


236 
No Laches to be imputed to a 82 
Covert or Infant. 718 


Le AsEs, and Covenants therein. See 


Eftate for Life, and Eftate for Tears 
under Tit. EsTATES. 


Leſſee for Years, __ ans Waſte, 
can pull down an Houſe, or Trees 
which are a Defence or Ornament to 
the Houſe. 778 

Hard that Leſſee for Years without 
Waſte ſhould enjoy the Trees or Ma- 
terials of the Houſe when he pulls 
them down; the Intention of that 
Clauſe only being that the Leſſee for 
'Years ſhould be as diſpuniſhable as 
before the  Stattite of * 

ibi 

A College reſtrained by its Conſtitu- 
tion from Leaſing, except for Wow 


mY 


| 


* 


1 


: 


Though the Court (generally 


0 - * 5 a 
4 4 + wo — a —_ 1 7 22 
* . - * = 
N 
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Principal Matters. 


one Years, and at a Rack-Rent; 
makes Orders, recommending it to 


their Succeſſorꝭ to renew at leſs than 


their Rack-Rent; this not favoured, 
as tending to a Breach of the Sta- 
tutes. Page 655 


Lzcacy and -Lecaress. Vide| . 
alſo Tit. SATISFACTION ;' alſo Le-| 


gacies on Condition to marry 
with Conſent, &c. See Reſtraints on 
Marriage, under Tit. Mazaiace. 
A Child of a Reſid Legatee no 


Witneſs to prove a Will of a perſo- 
nal Eftate. — 


Hy 
8 
— 


iven upon a Man's dyin 
EE Iſſue, to be paid withia fix 
Months; the Man dies leaving Iſſue, 
which Iſſue within ſix Months after 
died without Iflue; the Legacy not 
due, it not being intended to ariſe 
upon any remoter Contingency than 
that of the Man's dying without I- 
ſue living at his Death. 


198 

(peaking) 
marſhals Aſſets in Favour of a — 
gatee, as well as of a Simple Con- 
tract Creditor, yet a pecuniary Le- 
gatee ſhall not be allowed to come in 


upon the Land, in the Place of af 


Bond-Creditor, againſt the Deviſee 

ſuch Land. 204, 679, 730 
1222. tor 
of a Legacy given to a Child, held 
ill, though the Teſtator by Parol 
on his Bed had directed it. 


cies 
Codicil z theſe no Satisfaction for 
the Legacies by the Will, but the 
to have both, becauſe the 
„ 
tiori if the Legacies by the Will 
and Codicil are of different Natures. 
421, 423, 424 
One gives Legacies by his Will, and 
other Legacies by his Codicil, 


1 
=O. 
5 E 
: | 
11 


ſonal Eſtates ient to 

3 i ſhall 
cies 

1 LCe 

Eſtate. 2 

Where the rel Bites mas by WA 

Wi of the 

* . this was 

held not to extend to acies 


: 
1 
p 
f 
E. 
: 
8 


Fo 
+ 
1 
: 
1 
2 
4 
75 


5 
f 
; 


Where the Will was wrote vlindhy, 

and hardly legible, and the 
cies in Figures, the Court ref it 
to a Maſter to examine what thoſe 


1 
| 


2 wh . 


- 


< 


I IE Eine — ——— — | 
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A TABLE of the Princpial Matters. 
die of that Sickneſs ; ſuch Gift de-jDeviſe of a* Rent Ste: of 4 
creed good. Page 404] Term, as much a Specific Deviſe as 


Husband upon his Death-Bed delivers] of the Term itſelf. 
to his Wife a Purſe of 100 Guineas, |Specific Legacies on a Deficiency of 


bidding her apply it to no other 
Uſe than her own; this is a good 
Legacy to the Wife. 441 
Not neceſſary to prove a Gift which 
takes Effect as Donatio Cauſd mortis 
-— (tho? in Nature of a Legacy) with 
the Will, it operating as a Decla- 
ration of Truſt on the E 
| ibid, 
| Husband on his Death-Bed draws a 
Bill on his Goldſmith to pay his Wife 
100 J. for Mourning ; this a good 
_ Appointment. 442, 443 
Specific Legacies. See allo Abate- 
ment, and Refunding of Legacies. 


Money ordered by Will, or articled 
to be laid out in Land, or in an 
- "Annuity, to be looked upon in 
- Equity as Land, or an Annuity, and 
as a Specific Legacy; conſequently 
on a Deficiency of Aſſets not to 


abate in Proportion with other Le- 


gacies. 127 
Vide autem | 539 
So a Legacy given to the Wife in Con- 

ſideration that ſhe releaſe 

Dower on a Deficiency of Aſſets, 
. ſhall not abate in Proportion, ibid. 
Specific Legacy not to be broken into 

in order to make good a pecuniary 

one; much leſs ſhall pecuniary 
Loegatees, on a Deficiency of Aſſets, 
have any Remedy for their Legacies 
againſt a Deviſee of Land; as where 
one ſeiſed in Fee owes Debts by 
Bond, and Deviſes Land to his Heir 
in Tail, giving ſeveral Legacies, 
and the Heir who was alſo Executor, 
with the perſonal Eſtate paid off the 


Bond-Debts, by which Means there| 


was a Deficiency of Aſſets to pay 
the Legacies ; the Legatees were 
held to be without Remedy; other- 
wiſe had the Land deſcended to ſuch 

_ Heirin Fee. 201, 678 
One ſeiſed in Fee of ſome Lands, and 
133 by Leaſe for Vears of other 

s, deviſes the Fee to A. and the 

Leaſe to B. and dies indebted by 
Bond; both theſe Deviſes being 
Specific, ſhall contribute equally to 
the Payment of the Bond-Debts. | 
| 403 


her 


Page 403 
Aſſets are not to abate in Proportion. 


| | 422 
A Legacy of 1500). to be laid out in 
Land, though to be taken as Land, 
yet is not Specific, but on a Defici 
ency of Aſſets ſhall abate in Propor- 
1 
ific is what veſts b 

che C Conſent of the Executor; and 
as in ſome Reſpects it has the Ad- 
vantage, ſo in others it has the 
Diſadvantage, of a pecuniary Le- 
Sacy. 740 
Legacies or Portions veſted d or 

Dene, 8 r d 


A. deviſes to B. 400 J. which he 
owed A. provided he thereout pays 
ſeveral . particular Sums to his Cal 
dren, the Reſt he freely gives him, 

directing his Executors to deliver 

up the Securities, and not to claim 
any Part of the Debt, but to give 
ſuch Releaſe as B. his Executors, 

Sc. ſhall require; B. dies in the 

Life of the Teſtator; decreed that 

ſo much of the 400 J. as was to 

remain to B.was a lapſed 3h 

A Will, which deſigns to prevent the 
Lapſing of a Legacy by the Death 
of the Legatee in the Life of the 
Teſtator, ought to be ſpecially pen- 

ned 86 


One deviſes Portions to his Children, 
A B. and C. and if any die before 
twenty-one or Marriage, the Por- 
tion of the Child fo dying to go to 
the Survivors or Survivor ; one of 
the Children dies in the Life of the 
Teſtator, this not a lapſed Legacy, 
but ſhall go to the ſurviving Children. 


| 274 

An Annuity is left by Will to the 
Teſtator's Grand-daughter, but if 
ſhe marries with the Executor's Con- 
ſent, then a Portion; the Grand- 
daughter without Conſent of the 
Executor marries a Man worth no- 
thing ; the Husband is not intitled 
to the Money, the having married 
with Conſent, &c. being a Condi- 
tion nt to the veſting of the 
Portion. 7 . 284 
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acies. 423 
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Principal Matters. 


8 _ 
—{ 


One poſſeſſed of a 
 viles, if his Wife dies without Iflue 
by him, that then 801. ſhall be paid 

to his Brother, the Brother dies 
in the Life of the Wife, who after- 
wards dies without Iſſue z decreed 
the Legacy to be paid to the Re- 


preſentatives of the Brother. Page 363 


A. deviſes the Surplus of his perſonal 
Eſtate to four, equally Share and 
Share alike, leaving J. S. Execu- 
tor in Truſt 3 one of the four dies 
in the Life of the Teſtator, his 
Share is lapſed, and on the Teſ- 
tator's Death ſhall go according to 
the Statute of Diſtribution. 700 

A. amongſt other Legacies leaves 


ooo l. to his Niece B. at 5 — 
* Marriage, and gives the Reſidue 
of his ſtate to be laid 
out in Land, and ſettled in ſtrict 
Settlement on C. for ninety-nine 
Years, Remainder to his firſt, (9c. 
Son in Tail; afterwards A. 
Codicil - deviſes, that the 1000l. 

iven by the Will to his faid Niece 

ould be made up 6000). payable at 
twenty-one or the Niece 
was eighteen at the Time of the 
Teſtator's making his Codicil and 
under twenty-one ; decreed ſhe 
ſhould have the Intereſt of the 
60001. from the Death of the Teſ- 
tator, and that C. was only entitled 


to the Refiduum, excluſive of the 


6000J. 783 


Abatement and refunding of Legacies. 
See alſo under Specific Legacy. 


Charity Legacies that are iary, 
ſhall. on a Deficiency of Aſſets, abate 


perſonal Eſtate de- 


if the Deficiency of Aſſets ariſes by 
the waſting of the Executor. * 
S 
One having two Sons and a Daughter, 
1 gives to each 2000 l. paya- 
at twenty-one, provided if A. 
ſets fall ſhort to pay the Legacies, 
the Abatement to be born out of the 
Sons Legacy; the Teſtator leaves 
Aſſets to pay the whole, but the Ex- 
ecutor afterwards waſtes ; the 


ter's Legacy ſhall haye the Prefe- 
rence. 668 


In what Caſes a ſhall or 
not be a ae a Debt * 


ther Demand on the Teftator*s Eftate. 
A Man has one Daughter to w 
' 8oool. was ſecured Cen hom 
tlement, and afterwards he gives her 
$000l. by his Will for her Portion, 
and 200 J. per Annum; the Daughter 
ſhall have but one 80001. though ſhe 
may ele which of the Portions ſhe 
leaſes. 147 
Where a Father is bound to give a 
Portion with his Child, 4 
by his Will gives a Legacy 


wards 

to ſuch Child of as or greater 

Value than the Porn, ths elle. 

tistaction of the Portion. 299 
But a Legacy is not to be taken in $a 


tisfaction of a Debt upon an open 
Account, where it is uncertain on 
which Side the Ballance lies; nor in 
Satisfaction of a Debt contracted af. 
ter the making the Will. ibid. 


One covenants to leave his Wife 620 1. 


Party dies inteſtate, and the Wife's 
diſtributory Share comes to more 
this is a Satisfaction. 324 

for 


in Proportion with other pecuniary | One being indebted to his Servant 


the Teſtatrix for a Monument for 
her Mother ought, on a Deficiency 
of Aſſets, to abate in Proportion. 


on, ſo if an Executor pays one Le- 
gatee, and there is not enough n 


W in 100 J. gives her a Bond 
for this 100 J. as due for Wages, and 
afterwards by Will gives her 500, 
*for her long and faithful Services ; 
this is not a Satisfaction for the 
Bond. 408 


| <3 - : 
As r in Proporti- | Pecuniary Legacies are given by the Will, 


and after wards greater ies are gi- 


ven to the ſame Perſons by the 


dicil ; theſe latter no Satisfaction ſor 
the former, becauſe the Codicil is 


Part of the Will, eſpecially where 


| 


they are not cju/dem generis. 423 
k dene 


—_ 


A Tanre of the Principal Matters. 


Surplus and refiduary Legatee. Vide| 


B. gives a Declaration of Truſt ; 


Tit. Exxcurox, and In what Caſe| this good againſt the Cuſtom, 

the Executor ſhall be only a Truftee for h Page 321 

the Surplus. Where a Freeman of London leaves 
* ies of 3 Kimonos no Wife, the Children are entitled 


Teſtatrix deviſed to her Grandchild a 
Debt of 40007. owing to her by J. 
S. provided if any Part of the Debt 
ſhould be paid in before the Teſta- 
trix's Death, then ſo much to be 
made good to the Grandchild out of 
the Surplus of the Teſtatrix's Eſtate; 
afterwards the Teſtatrix releaſed 
2000 l. of the ſaid Debt to F. S. 
without having received any of the 
Money; decreed that this was no 
Ademption of the Legacy pro tanto, 
but that the Legatee or her Repreſen- 
tatives were entitled to the whole 


40007. as much as if the ſame had. A Jointure made 


been paid in to the Teſtatrix. 
8 | Page 461 
A fertiori if the Teſtatrix had called in 
the Debt, it would have. been no A- 
demption. 464 
A Father by Will gives his Daugh- 
ter a Portion of 5700 l. and afterwards 
in his Life-time gives her 300 J. for 
her Portion in Marriage, and four 
Years afterwards dies without re- 
voking the Will, the Husband is a 
Bankrupt; the Aſſignees not entitled 
to the foo J. Legacy, nor any Part 
thereof. 681 


LiMITATION or TERMS ron 
' Yrars. Vide this Title under E- 


fate for Years. 
Statute of Limitations. 


Where a Bill in Equity abates by 
Death, if the Executor or Admini- 
ſtrator will not revive within fix 
Years, it is within the Statute of 
Limitations z but if there be a De- 
cree to account, and the Suit after- 
wards abates by Death, and the Ex- 
ecutor docs not revive - within ſix 
Years, this is not within the Sta- 
tute. 742 


London AND THe CusTOM THERE- 


OF, 


A. a Freeman of London purchaſes in 
the Name of B. who at the Time 
of the Purchaſe executes no Decla- 
ration of Truſt, A. dies, after which 


A Freeman's 


to one Moiety of his perſonal E. 
ſtate, the other Moiety being the 
dead Man's Part. 341 


Grandchildren of -a Freeman are not 


within the Cuſtom to come in for 
an Orp e Part. ibid. 
has had ſeveral Sums 
from his Father, the Certainty where- 
of does appear, he has likewiſe had 
ſeveral other Sums, the Certain 
whereof does not appear otherwiſe 
_— a _ Anſwer ; theſe be- 
ng rought into Hotchpot, the 
Son ſhall come in for his Orphanage 
Part. y 342 
intur a Freeman on his 
Wife in Bar of Dower, will not bar 
her of the cuſtomary Part, unleſs 
that be alſo expreſly mentioned. 530 


Land or Money covenanted to be laid 


out in Land, not within the Cuſtom 
of London. 732, 647 
A Freeman of London may at any Time 
during his. Life, even in his laft 
Sickneſs, inveſt his onal Eſtate 
in Land, which will ſtand good, 
though the Freeman ſhall have ſaid 
he did this on Purpoſe to defeat the 
Cuſtom, 537, 719 
Where a Freeman leaves his Widow a 
Legacy, and there is ſufficient out 
of his Teſtamentary Part to pay the 
ſame, ſhe ſhall have her and 
Cuſtomary Part alſo. 533 
On a Freeman's Widow's Cuſtomary 
Part being barred by Compoſition, 
who ſhall have the Benefit of it; 
whether the Husband or Children; 
alſo whether a Child's Orphanage 
Part be barrable by a Releaſe or Co- 
venant for a valuable Conſideration. 

634 
On a Child's releaſing to his Father 
his Orphanage Part, if the Re- 


leaſe be gained by Threats or un- 
duly, the ſame will be ſet aſide in E- 
quity. 639 


Leaſes given to a Child by a Freeman 
to be brought into Hotchpot and 
valued. 642 

One for a valuable Conſideration con- 
tracts to become a Freeman of Low- 


don, but dies before he has — 


: On 2) oe FT SY ES 


the Wife, though an riß Peerefs, 


' MAINTENANCE FOR CHnilDREn, 


Truſtees for 1000 Years for raiſing 


© ther's Death; the Father dies leaving 
one Daughter, and the Grandfather 


ManRIAOx, ſee under Tit. Bano 
Aub FzMs. Agreements on Mar- 


A Tann of the Principal Matters, 


— 


his Freedom; his Eſtate 
ſſall be divided as if he had been a 
Freeman, but his Children not to be 


City Orphans. Page 710 
LuNATICK. 
Where the Husband was a Lunatick, 


committed for not producing him. 7o1 


— 


Sce alſo PoR r tons. 
- A On his Son's iage ſettles Lands 
£ ** on himſelf for Lite, Remainder 


in the ſame Miſchief as a Marriage- 
brocage Agreement, 
A Son on his M _ 
3000 J. Portion vi his Wife, pri- 
vately, without Notice to his Parents 
who treated for the Match, gives 
a Bond to the Wife's Father to pay 
back 1000 J. of the Portion ſeven 
Years afterwards ; this Bond void in 
Equity, and will not be made better 
by being aſſigned to Creditors. 496 
| Reſtraints on Marriage. 
One by Will leaves an Annuity to his 
Grandaughter, but if ſhe marries 
with the Executor's 8 then a 


to the Son for Life, Remainder rol Portion.z the Daughter” without the 


Portions for Daughters payable at 
| — 5 PS with Main- 


tenance in the mean Time, to com- 
mence the firſt uarter after the Fa- 


living ; the Bill prayed a Mort age 
of 2 


Conſent, Ic. marries. a Man worth 
nothing; the Husband not enticled 
to the Portion, the having married 
with the Conſent of the Executor be- 


ing a Condition precedent to the 
ing of the Portion, 284 
Monwszy., 


Reverſion for the Infant's| Money agreed to be laid out in Land, ſee 


Maintenance, but the Court mn 
ly inclined againſt ii. 4 
In the Court's allowing Maintenance 

out of a Jew's Eſtate to his Daugh- 
ter turned Proteſtant, by Virtue of 
1 Ann. cap. 30. it is no Objection 
that the Daughter is above forty 
Years of Age, or married, or that 
the Jew is dead, 124 
MANDAMUS. | 
A Mandamus lies to the Spiritual Court 
to direct them to do Right, as a Pro- 
hibition does to ſtop them from do- 
ing Wrong. 47| 
Whether Error lies on a Rule or A- 
ward of a Mandamus. 348 
Writ of Error on a Judgment on a 
Mandamus ſince the Statute 9 An. 
no Superſedeas to a peremptory Man. 
dams. 351 


riage, and underband Agreements in 
Fraud LA Marriage Agreements, ſee 
under Tit, AGREEMENT. 


Marriage-brocage Bonds. 


Husband before Marriage covenants to 
ive a Releaſe to the Wife's Guar- 
ian of all Accounts; this Agree- 


AGREEMENT ; alſo Matters contro- 
verted between the Heir and Executor, 
under Hz1x, and alſo EL.zcTzon, 


MorTGacs. Vide IxrEAIsT. As to 
buying in Incumbrances, and what 
Uſe may be made thereof, vide Tit, 
SECURITIES. As to Concealment of 
Mortgages, vide CONCEALMENT. 
Where Money is agreed by Articles to 
be laid out in Land, 4 ow who 
Ig ot 
W „ may (if of Age) 
elect to have the 00 to him, 
and that it ſhould not be laid out in 
Land, 130, 389, 470 
Husband borrows Money, and he and 
his Wife levy a Fine of the Wife's 
Land as a Mort for it, after 
which the Husband by Will gives 
ies to Charities to the Amount 
perſonal Eſtate z the Mort- 
ſhall be _ out of his 
ts, though the charitable Lega- 
cies are loſt 3 but all 
Husband's Debts, though by Sim- 
le Contract, ſhall be to the 
ortgage. 11 264 


Mo 
— for Payment of the Money. 


271 


of Ti 


ment ſet aſide in Equity, being with. 


One 


— — _ 


One agrees for a valuable Conſidera-| 


tion to convey Lands to J. S. and 
afterwards makes a Mortgage for a 
valuable Conſideration, and without 
Notice; the Mortgagee fhall hold 
his Mortgage againſt the intended 
Purchaſer ; ſecus of a Judgment Cre- 
ditor-who has only a general Securi- 
ty, and no Specific Lien upon the 
Land. Pages 277, 279 
Mortgage in Fee is made redeemable 
upon Payment of 3001. and Intereſt, 
upon any Micbaelmas Day upon fix 
Months Noticez Mortgagor dies, 
having deviſed his perſonal Eſtate to 
his Wifez perſonal Eſtate liable to 
pay the Mortgage. go 
A Covenant to pay the Mortgage Mo- 
ney not ſuable in Equity, unleſs the 
Covenantor receives the Money; as 
where a Feme Sole ſeiſed of Land 
mortgages and marries B. who on an 
Aſſignment of the Mortgage cove- 
nants to pay the Money, and dies; 
B's perſonal Eſtate not liable in E- 


uity to pay it. 347 


Where a firſt Mortgagee is a Witneſs 
to the ſecond Mortgage, though no 
actual Proof of his knowing the 
Contents thereof, yet ſince the Pre- 
ſumption is, that he might have 
known the fame, this ſhall poſtpone 
him, 394 

Mortgagee of a Ship by Deed truſts 
the Mortgagor with the original Bill 
of Sale, who indorſes thereon ſub- 
ſequent Mortgages or Bills of Sale 
of ſeveral Parts of the Ship, and 
Mortgagee acquieſces ; this is Evi- 
dence of an Aſſent in ſuch Mortga- 
gee, and ſhall poſtpone him. ibid. 

Mortgagee ſhall not onerate his Pledge 
with Coſts which he occaſions by an 
unjuſt Defence. 395 

If there are not Aſſets to pay all the 
Legacies, a Mortgagee, where the 
Security is ſufficient, ſhall not be 
paid out of the perſonal Eſtate. 730 

| 731 

Special Agreements touching the Redemp- 
| tion of Mortgages. 

One for 8001.- Conſideration grants a 
Rent-Charge of 48 J. per Ann. in 
Fee, upon Condition, that if the 
Grantor ſhall give Notice, and pay 
in the 800. by Inſtalments, vi. 


100 J. at the End of every fix 


» T 


Months, and ſhall do this during hi 
own Life- time, the Grant to .. 
the Mortgage was made about 60 
. Years ſince, when the legal Intereſt 
of Money was 8 J. per Cent. and the 
Mortgagor dead; decreed not re- 
deemable. . Page 268 
In caſe of a Mortgage, no Clauſe can 
confine the Equity of Redemption 
to the Life-time of the Mortgagor, 
or to him and the Heirs Male, or 
the Heirs only of his Body. 269 


Redemption, Forecloſure. 
Exchequer Annuities mo may 
be ſold upon Notice wit 2 a De. 

cree of Forecloſure. 261 
Mortgage of a Rent redeemable at a 
greater Diſtance of Time than a 
Mortgage of Land. | 270 
Mortgage though ever ſo old is re- 
deemable, if Intereſt has been paid. 


| s 271 
Firſt Mortgagee takes a Releaſe of — 
ultimate Equity of Redemption; this 
does not oblige him to pay off tlie 
intermediate Mortgages, if he will 
waive the Releaſe. 395 
One ſeiſed in Fee mortgages to A. and 
afterwards binds himſelf and his 
Heirs by Bond to. A. and dies; if 
the Heir comes to redeem this Mort- 
aße he muſt pay off the Bond as 
well as the Mortgage, but the Aſ- 
ſignee of the Heir may redeem 
upon paying the Mortgage only. 
So if one poſſeſſed of a Term {41 
Years mortgages it to A. and after- 
wards becomes indebted by Simple 
Contract to A. and dies, his Execu- 
tor ſhall not redeem the Term with- 
out paying as well the Note as the 
Mortgage; ſecus if any Creditor of 
the Teſtator brings his Bill to re- 


deem. | 776, 777 


Ne EXEAT Recnum. See Tit. 


| WæàII. 
Noricx. 


Wa a firſt Mortgagee who at- 
teſts a ſecond Mortgage will be 
preſumed to have had Notice, ſee 
under Tit. MoRTGAGE. 


The 


J 
4 
| 
4 
g 
| 
: 
F 
: 


— — — —  — — —__——_—— =_ 
Tay | 
4 TAE of the” Principal: 


The] Court cannot take Notice of Fo- 
reign Laws and Cuſtoms, unleſs they 
are prove. Page 431 


- * = 
Pr TIO Ae. a. Dd rod. 8 8 
— 


— — —— 


Olten, Vide bus. 
Ork. Vide alſo Arripavir. 

Peer of the Realm is to put in his 
A Anſwer upon Honour: But his 
Examination on Interragatories, or 
as a Witneſs, muſt be upon 9 
eie M 140 
Where the Suit was frivolous, a Qua- 
ker Defendant was allowed to put in 
his Anſwer without Oath or Affir- 


Occur Avr. 


and their Heirs, in Truſt to divide 
the Profits equally between his Wife 

and Daughter (the Heir of the Teſ- 
tator) during the Wife's Life, and 
after her Death he deviſes the ſame 
. to the Uſe of his Daughter in Tail, 
with Remainders over; the Daugh- 

ter dies without Iſſue and inteſtate 
during the Mother's Life; reſolyed 
that the Mother and Daughter were 


Tenants in common, and that the 


Mother ſhould have a Moiety of 
the Profits during her Life, and that 
the other Moiety by the Statute: of 
Frauds and Perjuries ſhould go to 
the Executors, Cc. of the Daugh- 
ter, as before that Statute- it would 
have been liable to 22 and 
not to the Heir of the Teſtator, as 


0 Profits und iſpoſed of and reſulting to 
him, | ** 34 e 


eee ere 
. . * — * 7 3 
# * 


An Offer made during a Treaty which 
afterwards breaks off, or upon Terms 
which are not accepted, not bind- 


ing. FE: 497 
Orrieg. 
Appointment by Deed of particular 


Matters, 
— — 
| of an Original, the Court will not 
permit the Party to file an Original, 
.m 


ard if this, Judgment were 
„ tlie Phiniff may "44 
*k 25 e were it in a 
 ., Impedit, or in an Action againſt the 
Hundred for Roberg, where the 
Suit muſt de commenced. within a 
© limited Time; or had the Time been 
ſo far Elapſed, as that the Statute of 
.; Limitations had been a Bar if the 
Judgment ſhould be reverſed.” Page 
The Plaintiff recovered Judgment in 
an Action at Law, but by Means of 
the Illneſs of his Attorney, who had 


Original was omitted to be filed 
Ad thereof a Writ of Er- 


| | * 
A. by Will deviſes - Lands 20 Truſtees ror brought; upon Affidavit of this, 


| Court gave Leave, u 
the Coſts of the Writ A 


Inſtructions inal againſt an 
Hundred for a Robbery were 
* to the Curſitor within the 
Tear, but the Writ paſſed the Great 
Seal after the Year, though teſted 
within the Year, via. when the In- 
ſtructions were brought; this held 
good, being warranted by the Prac- 
0 tice of the Curſitors Office. 437 


Onr nan. Vide London. 
19-471 ert. 

A. having outlawed B. brings a Bill a- 
Ruud 3 and likewiſe againſt C. a 
ruſtee for B. with reſpect to an 

Annuity, to ſubject this Annuity to 

the Plaintiff*'s Debt; the Attorney 

General ought to be made a Party, 


and the Plaintiff muſt get a Leaſe or 
Grant in the Court of 2 from 
- the Crown. 445 


Where an Executor in Truſt was out- 
bad inquired after, and could not 


| find him; held not neceſſary to make 
him a Party. Aer 68 


| Annuities to aid out of an Of- of one in Execution on an Outlawry 
fice, coun le. 1010 after A may be brought 
; OntoINAL. either in r at 8 


After Judgment in an Action on a Po- 
licy of Inſurance, if Error be brought 


to reverſe ſuch Judgment for want 


Vol. I. | 


main. 78x] been. difordered in his Head, an 


x s 41, 43 
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Ix 7 HERE a Papiſt is diſabled to One ſeiſed of Lands in Fee binds hfm- 
W take Land, how far Equity will! - ſelf and his Heirs in a Bond, and 
help the next Proteſtanr Heir, to deviſes his Lands to J. S. in Fee, 
take Advantage of his Diſability. and dies; in à Bill brought by the 
Page 3573 Obligee in the Bond to ſubject 2 
By the Statute of 11 C 12 V. z. . Devilee to the Payment of Debt 
againſt the Growth of Popery, a] the Deviſor's Heir muſt be made a 
Papiſt under eighteen is diſabled. to Party. Page gy, (00. 
take only till“ Conformity; if Where a Bill wants proper Parties, it 
above eighteen, diſabled for ever. is in the Power of the Court to diſ- 
3 4 374 miſs the Bill ſans Prejudice, or t 
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| PARAPHERNALIA, A ih | 
One dies indebted by Bond more than 
all his perional, can pay; 
the Widow ſhall have her Bona 
Paraphernalia, provided there be 
real Aſſets to ſatisfy the Bond. 
3 122 
Bona Paraphernalia not deyiſeable any 
more than Heir. Looms. 730 
| 10 PA RDON, 
A general Act of Pardon, tho“ with 
an Exception of all Offences and 
Contempts proſecuted at the Charge 
of any private Perſon or Perſons, 
yet held, to pardon a Contempt in 
marrying a Ward of a Court of E- 
quity. "1 we” OR 
PAxorL. | Vide Agreement Parol. 
Parol Evidence. Vide Evipexce. 
' Partiawent (Act of). Vide 
STATUTES, 
Privilege of Parliament. 
Suing the Bail below, pending a Writ 


of Error in Parliament, is a Con- 


tempt and Breach of Privilege. 
ParkTWNERS, 

A. and B. Partners in a Gold- ſmith's 
Trade, are bound in a Bond to 


5. S. A. and g. break off the 
artnerſhip and divide their Stock; 


J. S. the Obligee in the Bond, 


ws this, and that A. took upon 

him to pay the Debts, and after a 
great Diſtance of Time brings a 
Bill againſt the Executor of B; yet 
he (J. S.) ſhall recover. 682 


give Leave to amend, paying Coſts. 
4 having outlawed B. brings a Bill 


In a Suit on Bchalf of a Chitity 6 


GT = oo 
hon only are Partics to a Bill againſt 
whom Proceſs is prayed. 593 


Where an Executor in Truſt was out- 


28 


i againſt B. and likewiſe againſt C. 

a Truſtee for B. with Reſpe& to an 
Annuity, to ſubje& this Annuity to 
the Plaintif®s Debt; the Attorney 
General ought to be made a Party. 


the Arrears of a Rent Charge, not 
neceſſary to make all the Ter- tenants 
of the Land, out of which the 
Rent iſſues, Parties. 


lawed, and the Witneſs proved that 
he had inquired after, and could not 
find him, held not neceſſary to make 


N jo” __ = S C0 7 * * 7 
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him a Party. 684 
| PARTITION, FR 
Qn a Partition in Chancery every Part 


of the Eſtate need not be divided, 
but ſufficient if each Tenant in 
Common, c. has an equal Share 
of the Whole. | 


6 
PaTRONAGE: See RY» 7 


Payment of a Legacy, to whom to be 
made. Vide Lecacy.: 
PER. 


A Peer of the Realm is to put in his 
Anſwer upon Honour, but his An- 
ſwer to Interrogatories, and Exami- 
nation as a Wuneſs, muſt be upon 
Oath. | 146 

Firſt Proceſs . of Contempt againſt a 
menial Servant of a Peer is a Se- 

queſtration Ni, as againſt the Peer 

himſelt, | 135 


Since 


A Tas of the Principal Matters. 


_—_— 


Since the Union, à Scotch Peer made 
an ' Engliſh Peer cannot by Virtue 
x fit and vote in Parliament. 


Page 782 


A Peerage granted to an Infant cannot 
be waived. by him when he comes 
of Age. 786 


Whether the Crown may create one a 


_ Peer againſt his Will. 


PzrPETUITY. Vide alſo Limitati- 
ons of Terms of Years under Tit. 


 ExraTEs. 
Deviſe of Lands to a Cor ion, in 
Truſt to convey the Premiſſes to 


the Teſtator's Godſon A. for Lite, 
and ſo to his firſt Son for Life, and 
and afterwards to the firſt Son of 
that firſt Son for Life, and in De- 
fault or Failure of ſuch Iſſue of A. 
to convey them to B. for Life, &c. 
this is a Perpetuity; but the Con- 
veyance ſhall be made as near the 
Intent of the Party as the Rules of 
Law will admit, (viz.) by making 
all the Perſons in being Tenants for 
Life only, but the Limitation to the 
Sons unborn muſt be in Tail. 332 


Pz r8ONAL ESTATE. 


Where the perſonal Eftate ſhall be ap. 
plied to exonerate the real, Vide Tit. 
RAL ESTATE. 


One deviſes all his Money in the Go- 
vernment Funds to be laid out in 

the Purchaſe of J. and to be ſettled 
on the eldeſt Son of A. and the 
Heirs Male ot his Body, Remainder 
over, and deviſes the reſt of his 
| nal Eſtate to be ſettled in the 


— Manner; the |-Eftare 

cannot be intailed, but the whole 

_ veſts in the eldeſt Son, 290 
IE PLAINTIFF, 


The Court cannot make an Order to 
examine a Plaintiff de bene effe, as 
| =_ will to examine a Defendant ; 
| if the Plaintiff is an immaterial 
+ one, the Defendant ought to have 
. demurred to him. 797 


PLAtE.- © 


By tobat Words it ſpall paſs, Sce 
Expos1Tlon or WorDs. 


F92] 


PII A. 5 


A Plea upon the Statute of 4 C 5g 

Anme, cap. 17. in Relation to Bank- 
rupts muſt conclude to the Country, 
and not to the Court. Page 278 
By Imparling generally the Juriſdicti- 

on is admitted, and no foreign Plea 
will be received afterwards. - 477 


Poor. 


A Bequeſt to one's poor Relations how 
con 327 
See Expos1T10N or Worps. 
Liberty of the Rolls in Middleſex is 
within the Pariſh of St. Dunſtan's 
in the e London, and contri- 
butes a Fifth towards the Repairs of 
the ſaid Church; but having diſ- 
tint Overſeers, and maintaining its 
Poor feparately, is not intitled to a 
Share of the Charities given by Will 
or Deed to the Poor of St. Dunſtan's, 
though entitled to a Fifth of all Col- 
lections made at the Church-Door 
or at Sacraments. 669 
Before the Statute of 43 Eljz. no ſuch 
Officers as Overſeers of the Poor. 

| 670 
Pon r ions ox PRrovistons ron 
CHILDREN. See all Tit. Main- 
TENA NSR. See acies or Por- 
tions veſted under Tit. Lecacy, 
See Truſt for raiſing Portions and 
Payment of Debts — Tit. Tx usr. 


A Man has one Daughter to whom 
gooo l. is ſecured by Marriage Set- 
tlement, and afterwards he gives 
her 8000 J. by his Will for her 
Portion and 200/, per Annum; 
though the Daughter when of 
may ele& which Portion ſhe pleaſes; 

yet ſhe ſhall have but one 80007. 


I 

The eldeſt hter, where W 
a Son, or where the 133 a 
Settlement goes all to a Remainder- 
man, is as a younger Child in E- 
quity, and fock entitled to a 
re of the Proviſion appointed for 
ounger Children, 244, 451 

Where a Father is bound to give a 
promo _ Child, and after- 

$ is Will gives a Legacy 

to ſuch Child of as great or greater 


Value 


. —— 


* — 


1 


EF: Tau whe - Prindpat e. 


. 


— 


value than the Portion; this ſhall | 
be taken in Satisfaction of the Por- 
N Page 299 


In a Term raiſed: to ſecure a Daugh-| 

ter's Portion, the Truſts were de- 
clared that if the Husband ſhauld 
the Mar-|; 
- riage, and ſhould leave a Daugh- 
ter or Daughters, then the Truſtees 

were to raiſe” Portions payable to 


| Jeave no Heir Male by 


Daughters at twenty-one or Mar- 


riage; provided that if the Hu-. 
band ſhould die without leaving] . 
a Daughter living at his Death, 


chen the Term to ceaſe; there is no 
Iſſue Male by the Marriage, but 
there is a Daughter who: attains 
twenty-one: and marries; the Mo- 
ther dies, and the Daughter alſo dies 
in the Father's Life · time leaving 
Iſſue, her Husband adminiſters to 
her, he ſhall have no Portion. 401 
Truſt of a Term to raiſe Portions out of 
- Rents and Profits; to be paid as ſoon | 


as conveniently might be; by Virtue | 


of the Word Profits Truſtees may 
ſell or mortgage; ſecus if ſaid annual 
Profits. 417 
Proviſion for Children to he begotten, 
ſhall' extend to Children already be- 
gotten. 426 
Term ereated for Daughters Portions, 
commencing after the Death of the 
Father and Mother, upon Truſt to 
raiſe the Portions from and after the 
Commencement of the Term Father 
dies leaving a Daughter; decreed 


the Portion is veſted, but not raiſa- 
„ e he Li Of the MM her. | Pech provided it be to any of his 
Ch 


ble during the Life of the Mother 
8 
Father by Will gives a Portion of al 
and afterwards in his Life-tume 
her 3ooJ. for her Portion in Marri- 
age, and four Years afterwards dies | 
Without revokin the Will; 
| Husband is a 
ſignees not entitled to the 500. Le- 


One deviſes the Surp 


ives 


the 
nkrupt; the Aſ- 


4 derte ü Terk for Tears to B. for 
Life, Remainder to C. who in the 
Life of B. deviſes his Remainder to 
D. this is a good Deviſe, thou 

of a Poſſibility, and amounts in 

quity to a Declaration by Will, har 
C.'s Executors ſhall ſtand poſſeſſed 
of the Term in Truſt for the Devi- 
"Tee. Ed Page 77 

ese ens 8 


Where there is a Power to . 
Lands for Portions for younger 
Children living at the Father Death, 
34 Foſthumous Child 1 is within. that 
Power. 245 
Jus of his Eſtate to 
his Children and Grandchildren liv- 
ing at bis Death; a Child or Grand- 
child i Ventre ſa mere at the Teſta- 
tor's Death will take. : 142 
One deviſes, in caſe. he leaves no 
at the Lime of his Death, to F. 8. 
dhe Teſtator dies leaving his Wife 
privement | enfient with a Son; this 
Poſthumous Son is a Child living at 
'the pc N DO and 7. S. not 


entitled. 486 


| POWER. 

Where Tenant in Tail has a Power to 
make Leaſes, this not void, being 
intended to enable him to bind the 
Reverſion or Remainder without 
Fine or r which Power he 
has not by 32 H. 8 

Deviſe to A. (the Teſtator's Wife) 

for Life, and then to be at her Diſ- 


ildren; gives her an Eſtate for 
Life, with a Power to diſpoſe of the 
Fee; and where ſuch. Deviſee with 
an after · taken Husband did by Leaſe 
and Releaſe and Fine convey the 
Premiſſes to a. Truſtee and his Heirs, 
to the Uſe of herſelf for Life without 


Impeachment of Wafte, Remainder 


cy, nor any Part thereof, 681 | do her Daughter by her firſt Huſ- 

A . en Term decreed (though | band, and the Heirs of her Body, 

reluctante ( to be ſold for railing | Remainder to the Son by her firſt, 
urid) railing 

Aa Daughter's Portion, 707 Husband and his Heirs; this ad- 

judged a good Execution of the 

Pos1BILITY, See alſo. Limitations of wa 149 

Terms for. Tears under Tit. Eftate|Pgwer to charge Lands for ;Portions for 

on rar | younger Children living at the Teſ- 


Whether a Poſſibility be not aſſignable 


by the Commiſſioners of —— 
| 1h 


3 


tator 's Death 3 a Child in Ventre ſa 
mere is a Child when the * 


Where 


| 
. 
. 
N 
f 
| 
{ 


—— Ln are ſettled on A. for 
: Woman as| 


So though it be 


4 Taxcy of of. f the. Prinoigah Matters. 


. —— Sp —— co 


_ Life, Remainder to ſi 
be ſhall marry for Life, Remainder 


over, with Power for. him to charge 
' the Premiſſes with any Sum of Mo- 
„ ney 3 ſuch. Power, unleſs ary, wi 
py inſerted to the contrary, will 
like a Power of leaſing, over-reach 
all the Eſtates. Page 246 
A Settlement is directed to be _ on 
A. with a Power to make a Jointure 
of a Moiety, A. before the Settle- 
ment makes a Jointure of what ex- 
ceeds a Moiety; the Court will take 
no. Notice thi during the Huſ- 
nd's Life, for it ay gots wo 


604 

Where there is a Power to appoint an 

Ife of Land by Deed or Will; a 
. 1 by two 4 — not a 

4 intment, it being to be 

| Nw, +. Will as is proper to 


diſpoſe of Lang, | 741 


any Writing in 
Nature of a Wil. 


Tenant for ninety-nine Years, if he ſa 
long live, with Power of charging 
the Premiſſes with Sums of Money, 

joins in — Recovery, and in 
. new Lſes thereof; this ex- 


tinguiſnes the Power of charging. 
Diverſity betwixt a Power 1 


an Eſtate, and one collateral thereto, 


the firſt with the Eſtate, the 
other not N 778 


A ws 6 _ 


PowE R or Revocation, See Re- 


VOCATION, 
 PaEROGATIVE or THE Crown. 


In Proſecutions of the her thou 
ſince the late Statute of WF, 
Anne, the Venire facias which was 


awarded de Vicinete, and not de Car.. 


| "pore Comitatis, was held good. 223 
On * Crown's bringing a Scire facias 
repeal a Charter, tþ 


Action may be afſigned to 
7 King, and he or his Grantee ſue 
for it in r own 5 252 
s Sing may An pe ent out 
Things incorporeal, and Joy diſtrai 
for us Rent on any other Lands o 


| «the Tenant, but not on ſuch Lands 
of the Tenant as are let out by him] 


or extended. 397 
Vor. 1. | 


An Appeal lics « Deere i 
oF ln ke i the 
ure © Dn Ze al- 


1 ent a 
in the Grant made of that Iſland. 
be che 888 1 * 
no Reſervation of the King's Right 
| 


to determine on ſuch Appeals. 

Page 329 

Whether the King has Power 

make a Man a Peer againſt bis Will, 

| * 

Upon an Outlawry, the Crown is roe 
a Truſtee for — Plaintiff, but it is 
merely ex gratid that a Grant is 
made of the Goods of the Perſan 
wackere to the Plaintiff in Satisfac- 
tion of his Debt. 690 


Patawravecs ro 4 CHURCH on 
CHAPEL, 


The Building and Endowing of a 


Church originally entitled one to the 
Patronage. 774 
The Impropriator of a Pariſh has ro 
Right to nominate a Preacher to 
every Chapel within the Pariſh, 


b leſs 1s he compellable @ to 


Gy may build à private Chapel for 
himſelf and N rs, or for him- 


ſelf and 2 Neighbours, and 
this will 


Right to 


See PARLIAMENT, 
ProBarz, See under Tit. WII I. 
| Proepss. 
If the eg. Sek | l Court be = 
no Proceſs 


ugh <-o" 


* 


e Defend 
KD Faden now Trial ha eg Coo 7 DD 


A. the Court will order that Service 
on the Def — Attorney at Law 


ſhall be g rvice, but not that 
n 1 
without Qath. 


dant was in un — — 
where no Commiſſion tould" go to 
take the Anſwer. 9 
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They only are Defendants to a Bill a. | 5 
gainſt whom Proceſs is prayed. Rear Esr Arr. 
3 Page $93 Where the perſonal Eſtate ſpall or fhall 
not be applied to exonerate the real. 
Whether 4 Grantee of a Fee- Farm MAROL Proof admitted to ſhew the 
Rent, may diſtrain for the ſame up- Teſtator's Intention that his Exe- 
on Lands under Sequeſtration. 307 cutrix ſhould retain the perſonal 
Firſt Proceſs of Contempt againſt a Eſtate, and not apply it towards 


menial Servant of a Peer of the] the Diſ F "0 More : 
Realm is a Sequeſtration Ni, as cuarge of © gage 


Sequeſtration, 


| | ; Page 9, 116 
againſt the Peer himſelf, 545 Mortgage in Fee is made redeemable 
ES ILES : on Payment of 300 J. and Intereſt, 


| ; upon any Micbaelmas Day on fix 
Procurations are due of common Right Months Notice; Mortgagor dies, 

for the Biſhop or his Vicar, 'the} having deviſed his perſonal Eſtate to 
Archdeacon's inſtructing the Cler-] his Wife; the perſonal Eſtate is 


._ _ gy, and properly demandable of the liable to pay the ortgage. 291 
9 in caſe of an Impro 


„ : One having mortgaged his Fee-ſimple 
tion, in the Eccleſiaſtical Court.] Eſtate, deviſes his Leaſehold to A. 


657 e 3 2 and dies, 
2 | : eaving no other onal Eſtate 
nnn; he 1 of the Fee-fimple mak 
In Vacation-Time, on the Spiritual or] take it cum onere, and ſhall not 
other Court's exceeding their J uriſ- charge the Leaſchold Eſtate ſpecifi- 
diction, the Court of Chancery will| cally deviſed with the Mortgage. 
grant a Prohibition. — 43, 476 h | 693 
PrororTION. Vide alſo AvERAOR. Perſonal Eſtate not to be applied in 


| : Exoneration of the real, in Caſes 
Where there was Tepant for Life, Re-] where a Specific or other Legatee 
mainder to an Infant in Tail, Re- would be prejudiced ; much leſs ſhall 
mainder to Tenant for Life in Fee, the Bona Parapbernalia of the Wife 
the Court would not value the Life 


5 be ſo applied. 730 
Eſtate at more than one T 50 RxcoommzANcR. Vide alſo under 


404 Tit. SzcuRITIES, 
cent, vide 517. from Deſ- AR Eance not inrolled ſhall be 


looked upon only as a Bond, and 
PURCHASE AND PURCHASER. paid as a Bebe by Specialty. 34 
On Caſualties happening between the S0 4 Recognizance not regularly taken 
Articles for a Purchaſe and the Seal- may be ſued as an Obligation. 336 
ing of the Conveyance, who ſhall Where the Court permits the inrolſing 
bear the Loſs. © NS 6x | of a Recognizance after the Time 
In Marriage Articles the Iſſue to be elapſed, it always takes Care not 
oe ora 1 14f, 291 to hurt an intervening 2 
be . . 7 
e Committee of an Infant Heireſs havin 
oceed i iven a nizance itione 
PR I the TWO, 348} LI nds ner els "ohe Jafeme 
8 — — to * 33 
Court; the Form of this Recogni- 
| Dx. zance was afterwards moderated, 
HERE the Suit was frivolous, a| viz. that the Infant ſhould not mar- 
Quaker Defendant allowed to| ry with the Committee's  Privity 
put in his Anſwer without Oath or] without the Conſent of the Court. 
Affirmation. | 781 | 698 


1 8 | Rxco- 


Punchasz, as diſtin 


—yB 
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Rx covzkv. See alſo Exr Rv. 


Where a Purchaſe is directed to be 
made, and the Land to be ſettled on 
A. in Tail, the Remainder over, it 
is moſt reaſonable for Equity to de- 
cree the Truſt to be executed, and 
the Eſtate ſettled with Remainder 
over; that ſo ſuch Remainder-man 
may have the Benefit of the Chance 
of t in Tail's dying before his 
having ſuffered a Recovery. Page 91 
Nothing leſs than a common Recove- 
ry ſuffered by Ceftui que Truſt in 
Tail is ſufficient ro bar the Remain- 
der- man, or even the Iſſue. By the 
Opinion of Lord Cowper. ibid. 

a Settlement A. is made Tenant 


Tail Male, Remainder to the firſt, 
Ce. Son by any other Wife, Re- 
mainder over; a Son is born and of 
Age, the Wife dead, and there are 
no other Sons by a ſubſequent Mar- 
rage, the Truſt for preſerving con- 


tingent Remainders deſcends to an 


In tz if for the Benefit of the Fa- 
mily, Equity will decree the Infant 


Truſtee to join in a Recovery. 


Page 536 

RxLleass.. | „ 
A Will cannot operate as a Releaſe. 
8 


No Reaſon to ſet afide a Releaſe be- 
cauſe the Party releaſing had a 
Right z . ſecus if ignorant of his 


for Life, Remainder to the Heirs off Right, or if the ſame was concealed 
from him. 


his Body by his Wife, and in the 
ſame Deed A. covenants not to ſuf- 
fer a Recovery, but that the Lands 
ſhall be enjoyed according to theſe 
Limitations ; A. does ſuffer a Reco. 
very, and deviſes theſe Lands; the 
to bind the Aſſets; 
but A. being Tenant in Tail, and as 
ſuch having Power to ſuffer a Re- 
„the Lands deviſed ſhall not 

be affected. | to 

Where Money is directed to be lai 
out in a Purchaſe of Land, and to 
be ſettled on 4. for Life, Remain- 
der to B. in Tail, Remainder to C. 
in Fee; if A. and B. bring a Bill for 
the Money, they ſhall not have it, 
becauſe of the Contingency to C. 
which cannot be barred without a 
common Recovery; ſecus where ſuch 
Remainder can be barred by a Fine 


only. 470 
One ſiſed in Fee of the Manors of A. 
and B. deviſes them to C. for Life, 
and if C. ſhall have Iſſue Male, then 
to ſuch Iſſue Male and his Heirs for 
ever; but if C. ſhall leave no Iſſue 
Male, the Manor of A. to J. S. in 
Fee, and that of B. to J. N. in Fee; 
C. ſuffers a Recovery of theſe Ma- 
nors, it will bar the contingent, E- 
ſtates limited to F. F. and J. N. 


ſog 

In a Marriage Settlement the Huſband 
was made Tenant for Ninety- nine 
Years, if he ſo long lived, Remain- 
der to Truſtees during the Life of 
Sc. Remainder jo the 


the Huſband, 
firſt, &c. Son by the Marriage in 


239, 728 


Hs to the Child of a Freeman's releafmg 
bis Orphanage Part, ſee under Tit. 
Lonpon. 


RzxnT. See alſo Matters controverted 
between the Heir and Executor, under 
HIR. | | 
before. Sun-ſetz the Heir or Join» 
treſs, not the Executor, ſhall have 
the Rent. 177 

(W- If the Leſſor had died after Sun- 

et, and before Midnight. ibid.] 

If the Tenant had paid the Rent on 
the Day, the Payment had been 

, tho' the Leſſor had died be- 
Sun-ſetz but the Executors to 
account for this to the * 


e lamen. 

Leſſor reſerves a Rent, and dies 
on the Rent-Day about twelve at 
Noon, if the Leaſe muſt determine 
by his Death, the Rent, rather than 
be loft, ſhall go to his Executors 
ſecus i 8 
nuan ee. 180 

Tenant for Life leaſes for 1 ren- 
dring Rent half-yearly, and dies in 
the middle of the half year! Equity 
will not apportion the Rent as to 
Time. POW 392 

Vide autem 11 Geo. 2. by which Rent 


r Time. 
J. S. Leſſee of Land to him and his 
Heirs for three Lives, alligus the 
Whole Eſtate, reſerving a 


t to 
him 
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bim and his Exccotors, gd dies 31 
| his Executors, and not his Heirs, are 
entitled to the Kent; © Page 555 


Fee- Farm Rent: 


Pitentees of Fees Farm Rents have the 
ſame Power of Diſtreſs as the King 
had, and ſo may diſtrain on other 
Lands of the Tenant, though not 
 {ſubjett to the Rent, but not on ſuch 
othet Lands as are let out by the 
Tenant, or extended. 2. 
may diftrain on other Lands of 
the Tenant under Sequeſtration. 306, 

+ 11 „ 
Quit. Rent. | 
An Owner of a Quic-Rent ought to 
pay Taxes in portion only to 
what the Land pays; but if the 


Matter has been examined by the 


Commiſſioners of the Land- Tax, 


_— 


A TABLE of phe Principal Matters. 
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School, AND SCHOOL-MasTERs. 
of Grammar Schools; but in caſe 
of a Libel for teaching School gene- 
rally, without Licence, it it does 
not appear what School, the Tem- 
poral Courts will grant a Prohibi- 
tion. | Page 29 

Two Schools in the fame Town, one a 
Free School and .the other a Chari- 
ty School for Boys and Girls; A. de- 
viſes 5004, to the Charity School, 
though both be Charity Schools, yet 
only that for Boys and Girls ſhall 
e - 074 
SCOTLAND, 

A Ne exeat Regnum lies to prevent ; 
one's pin to Scotland ; but in ſuch 

Caſe ndition of the ni- 

zance muſt be particularly worded. 


this Court will not re-examine it 
REM EARINC. 
On he Plaintiff's 2 nf m_ 
the Cauſe is open with re 
him as to thoſe Parts only complain 
ed of in the Petition; whereas th 
Defendant is at Liberty to oby 


againſt every Part of it. * 
: | © Rnvocarion. 
Revocation of a Will, ſee under Tit. 
WILL. 


An Appoititment by Deed of parti- 
cular Annuities to be paid out of 
an Office, is in its Nature revocable. 

I : 101 

Of two voluntary Settlements, if the 
firſt is made without a Power of 
Revocation againſt the Intent ot 
the Party, the fecond ſhall prevail. 
1 3 


3 


» 


SA 8FACTION, | 
in what Caſes a acy ſhall be a Fa- 


tisfaFion, ſee under Tit. LxOAC I, 
and Pox r ions. 


One covenants to leave his Wife 620 7. 
. .and dying inteſtate, her Share com 

to more; this held a Satisfactio 

OY 32 


Since the Act of Union, a Scorch — 
made an Engliſh Peer cannot by Vir- 
tue thereof fit and vote in Parlia- 
ment. a | 182 
In Scotland the Trials and Proſecutions 
for Treaſons are by the late Statute 
of Union the ſame as in Eng 


| | 617 

SECURITIES AND INcCUnMBRANCEs, 
JuDGMENT, STATUTE and RR. 
COGNIZANCE, 


A Statute Creditor of J. S. if J. S. 
becomes Bankrupt, and the Statute 
not ſued and executed before the 
Bankruptcy, ſhall come in only pro 
reid, tho? there were Lands in fee 
bound by the Statute. 92 

A Truſtee confeſſes a Judgment; this 
will not in Equity bind the Eſtate. 

| 278 

A. conveys an Eſtate.by a 8 

that is defective, (as for want of Li- 
heh and 8 confeſſes a 

udgment; this not in Equi 
affect the Eſtate. 1 9 

Mortgagee of a Ship is Witneſs to a 
ſecond Mort E thereof 3 h 
no actual Proof of his knowing the 
Contents, yet ſince the Preſumption 
is, that he might have known them, 
this ſhall poſtpone him. 394 


279 


Mortgagee 


1 14 | ; 
e R > 4+ 


me wi 1 


=>" Rb 2 


A TABLE of 


the Principal Matters. 


i 


"Monoxree of a Shit by Deed id 
the M ortg 3. original Bil 


of ſeveral Parts of the Ship, and 
the Mortgagee acquieſces; this is 
Evidence of an Aſſent in ſuch Mort- 
gagee, and ſhall poſtpone him. 
| Page 394 
One agreeing to leave his Wife 1000 J. 
within three Months after his Death, 
cannot be inforced in Equity to 
amend the Security. 460 
A. a Trader, ſeiſed in Fee of Lands, 
ives Judgment to B. and having 
Id the Land to C. becomes a Bank- 
rupt ; though the Judgment Credi- 
tor cannot come in for more than 
his Proportion with the other Credi- 
tors of the Bankrupt, whether he 
may not extend the Land in C. 
the Purchaſer's Hands. 737 
So if A. the Trader had given Judg- 
ment to B. and having articled 
a valuable Conſideration to fell to 
C. had become a Bankrupt, the 
Judgment ſhould have bound the 
Land in the Hands of C. but what: 


ever Money the Purchaſer had been 
to pay to the Bankrupt ſhould have 
been liable to the Bankruptcy. 
ibid. 
SgqQuESTRATION. See under Tit. 
| Procsss. | 
SHERIFF, 


Debt againſt the Sheriff for an Eſcape 
of one in Execution on an Out- 
lawry after Judgment, may be 
brought either in the tam quam, or 
at the Suit of the Party only. 687 


SorrcirorR, See ATTORNEY, 


SouTH-SzAa STock. 
A Bill in Equity will not lie for a 
Specific Performance of an — 
ment to transfer South-Sea-Stock. 
570 


Sprciric PERFORMANCE, When to 
| be_ decreed and when not, ſee u 
Tit. AGREEMENT. 


Syzciric Davisx or Lecacy. 
See LeGacies. 


- Sprcrirtc Lien, ox Nor. 
Upon a Settlement A. is made Tenant 


| 


| 


An Executor 


| 


of his Body by his Wife; and in the 
ſame Deed A. covenants not to 


of Sale, who indorſes thereon ſub-| ſuffer a Recovery, but that the 
ſequent Mortgages or Bills of Sale] Lands ſhall be enjoyed according to 


_ theſe Limitations; A. does ſuffer a 
Recovery, and deviſes the Lands; 
the Covenant good to bind the 
Aſſets, but A. being Tenant in Tail, 
and as ſuch having Power to ſuffer _ 

a Recovery, the Lands deviſed ſhall 
not be affected. Page 104 

One agrees for a valuable Conſiderati- 
on to convey Lands to J. S. and 

_ afterwards confeſſes a Judgment to 

FJ. N. if the Conſideration Money 

paid by J. S. be 3 adequate 

to the Value of the ty 19 it binds 
the Lands in Equity, and ſhall de- 

feat the Judgment; ſecus of a 

Mo „or if the eration 
were inadequate. 277 

A. ſurrenders a 2 by way of 
Sale or Mortgage, t the Surrender 

is not preſented, and 4. becomes a 
Bankrupt; this will bind the Eſtate 
in Equity. | 280 

One Covenants before K to 
ſettle certain Lands on his Wife for 
Life, and afterwards deviſes theſe 
Lands for Payment of Debts, the 
Covenant is a ſpecific Len on the 
Lands; ſecus of a Covenant to ſet- 
tle Lands of the Value of 601. per 
Annum, without mentioning any 
Lands in certain. 429 

"Sp1xI1TVAL Count. 


The Spiritual Court has Juriſdiction of 
Grammar-Schools ; but in Caſe of 
a Libel for teaching School gene- 
rally, without Licence, if it does 
not appear what School, the Tempo» 
ral Courts will grant a Prohibition. 


| 29 
A Mandamus lies to the Spiritual 
Court to direct them to do Right, 
as a Prohibition does to ſtop them 
from doing W 47 
An Injunction upon an Attachment 
or Dedimus, &c. does not extend to 
ſtay Proceedings in the Spiritual 
Court without ſpecial Order. 30 
a Will of a per- 
ſonal Eſtate, wherein one of the 
ies is forged ; the Spiritual Court 


_ 1 for Life, Remainder to the Heirs 
Vor. I. | 


ving a proper Juriſdiction- of this 
"7 f g ON. nn is without 
Remed in . 388 


[ ” 


A Trg of the Principal Matters. 


—— 


« Spiritual Court has no Power to make Part of the Term; for which Rea- 
To Tana 8f a WII > "Pie | 27 fon a Motion made at that Time to 
The Spiritual Court cannot comp a | Uiſmiſs a Bill for want of Proſecuti- 
- Diſtribution of the undiſpoſed Sur- on, on a. Certificate that there had 
plus of a perſonal Eſtate, and why. | been no Proſecution within three 

— of] Tame of ney ons Towns 

iri al Court has Power to de- one, was demiec. age 522 
wr concerning the Right of 80 where the laſt Seal conti ed three 

Proxies or Procuratlons. 657 | Days, and computing the third Day 
Where a Thing is claimed by Cuſtom | according to the Day of the Month, 
a the Spiritual Court, it muſt be in-] the Time would be expired fo 

tended according to their Law, by] making à Report abſolute; yet this 

which forty Vears mike a Cuſtom | not ſo it being only a Continuance 
or Preſcription. were... of the firſt Day. es, ibid. 

STATUTES. | a Txavs. | 
a Preamble of an Act of Par- Captain of a Ship dies leaving Money 
— proper t plain ene ge. en Board, the Mate becomes C 

neral Words in the Body. 317 din and improves the Money in 

5 14608 ig + 74 Trade; he Mall, on Allowance made 
Statue of Limitation. Sec L.1MITA- | him for his Care in the Management 
Jr i ot ſuch” Money, account for the 
Statute of Frauds and Perjuries. Vide | Profits, and nor for the Intereſt 8 
yp." AGREEMENT: | 52 | : A as 


a i . A Bond or Promiſe to in 8 
Supe x4. See Tit. Proces. | gif from tradi ella” one” 


þ 1-05 4 * | | : ng in a particular 
SuRETY., See BAL. | Place, if _— . NN * — 
* 1 ration, is good ; ſecus if it be not 
: = JOINTENANTS, given on a reaſonable Conſideration, 
e 4 or to reſtrain a Man from trading at 
1 | X. pb « ww x06 all. . : SF ; N 181 
0 3 Net | ; Taxes. See WAsrx. 
AN One are wet err naw Te 


„to what the Land pays; but if Bill lies to perpetuate Teſtimony before 
the Matter has been examined by] Trial, on Affidavit annexed that the 
the Commiſſioners of the Land-Tax, | Plaintiff's Witneſſes are infirm and 
this Court will not re-examine it. unable to travel. * 5. y 
n e #49 ee (8920298 "ona lee nan Sn. or _ Verdi 

| | | contrary to the Direction of the 
TENANTS . eln See Jol x- Court,  new'Trial may be granted 
enn even after a Trial at Bar. 212 
Tzu rox YEARS AND ATTEN-|In Proſecutions of the Crown, 


DANT ' ON THE INHERITANCE.| fince the late Statute of 4 (9 5 Anne, 
Sxx Limitation of Term for Years 


cap. 16. the Venire facias which was 
under Eſtate for Tarn. ] awarded de Vicineto, and not de Cor- 
"Taz AND VACATION- Pore Comitatus, held good. 223 


Nr | On a Scire facias to repeal a Charter, 
In Vacation- time one may reſort to] the Defendant ſhall not have a new 

the Chancery for a Prohibition re- Trial without paying Coſts. 224 
turnable into B. R. or C. B. [In caſe of a Thall. 


6] be ſold or deviſed * 8. fl che 
3 2 | 8 43, 4 be ſold or deviſed to J. S. i 
"WY Though the next Day after x 5 . 


| Will be diſputed, Equity, after two 
Day of the Term be not in 'Strict-| Trials in R a per- 
neſs Part of the Term, and there-| petual Injunction. 671 

fore no Motion can then be made So after ſeveral Trials in Ejectment, 
on the Petty-Bag's Side in Chan-| and Verdicts in all in Fayour of the 
OE WIE ER V 


4 —— | £ e 5 


Page = 
Tausr AND TrusTERs. 
Where a Purchaſe is directed to be 


made, and the Land ſettled on 4. 


in Tail, with” Remainder over: the 
Court ought not to decree the Mo- 
ney to be paid to A. but a Settle- 


ment be nd and the Truſt ex- 


ecuted, that ſo the Remainder-man 
ave the Benefit of the Chance 


of Tenant in Tail's dying before his| 


Wann 
Bare Articles, or only a Deed ä 


by Ceftut que Tat in Tall, feems| 


hardly Tufficient to bar the K. 


Truſt-Eſtates are ** ed by 
ſuame Rules as legal 
One deviſes 91 for Pay t of 
Debts, and then to A. for Life, with 
Power to make Leaſes, 95 Re- 


id, 


the 


 mainder'to the Heirs Male of the] 


Body of A. though this be but the 
Deviſe of a Truſt and executo 
and expreſſed to be to A. for Life 


it is an Eſtate-tail in A. barrable 
Fla tcus in caſe of Marriage 


les to ettle Lands in that Man- 


142, 290 
one who Truſtee, is a 
Witrieſs to prove the Execution 1 a 
Deed to himſelf, | 
A. Freeman of London pi 14.1 
in the Name of B. but no Truſt de- 
clared, A. dies, and B. gives a De- 


Evidence of a Truſt, where an Eff 
i purchaſed in another's Name. 


5 % 


A. is a Truſtee for B. as to an Eſtate, 
and lays out Money in Relation 
thereto, after which B. the 
REO Ts 

0 ; 
Comms 1 is — 
all the Money 
due in relation to y Piemiſſes. 

780 


In what Caſes an Executor Hall be 
4 Truſtee, See Tit. Exxcuron. 


— —— 


N Tub, and Truf by Impl 
Ring Tr, on mop by r. 


Father buys an Eſtate in the Name of 
a younger Son and of a Truſtee, it 
ſhall be taken as an Advancement; 
ſo 1 a Revyerſion be ſettled on 


| Ra de or — — = = 


ther received the Profits vided, 

it was done only as 7 * 
during the Son's Minority, Pa 

Secus if the Father received the 

after the Child's coming of 

W when of Diſcretion to claim 


Irm s of Frauds and Perjuries, 
which ſays that all Conveyances, 
where Truſts or Confidences a- 
riſe or reſult by Implication of Law, 
ſhall be as if that Act had never been, 
muſt relate to equitable Intereſts, and 
not to an Uſe, which is a legal E- 
ſtate. 112, 113 
A Truſt reſulting by Implication or 
Conſtruction may be rebutted by 
parol Evidence. 113, 115 
One deviſes Lands to his Executors 
| (who are no Relations) to fell for 
the beſt Price, and to pay his Debts, 
Legacies and Funerals, 'S far e the 
ſame will extend, giving, Legacies 

to his Heir at Law, 100 J. to 
the Children of one of his Execu- 
tors, but nothing to the Executors 
themſelves ; decreed that the Execu- 
tors were but Truſtees for the Heir 
at Law after Debts and Legacies 


1 in he 
141, per Cent, Lottery for 1004, in 
the child's Name; the Child's 
Father gives the Grandmother a 
Bond to repay the 100 J. if the 
Child dies before the G 


who receives the Income and ecps 
the Tally, the Grandchild making 
no Claim z | this no Truſt, for the 
Grandchild. 607 


Tk 


Truſs for raifing 


Portions and 
ment of Debts. See l 
Witt, 


A Truſt-Term is raiſed to pay all Debes 


only} equally, and the Party ppb indebted 


by Bond and ſimple; Congra&t 4. the 
Bond-Creditors. n be paid Fart of 


their Debts out 2 
© nee 


a” 


— 


FER 


; A T ABLE of the Principal Matters. | 


— 


ſtate, and ſhall nevertheleſs come in 
upon the Truſt-Term for the Re- 
mainder equally with the ſimple 
Contract Creditors. Page 228 
Where a Truſt is raiſed to pay Debts, 
this is like a Mortgage, and the Sim- 
ple Contract Debts ſhall carry Inte- 
reſt. 229 


Lands for Portions for younger Chil- 
dren living at their Father's Death, 
a poſthumous Child is within the 
Power. 3 
Where the Truſt of a Term was to 


raiſe Portions out of Rents and] 


Profits, to be paid as ſoon as conve 
niently — 5 
Word Profits the Truſtees were held 
to be impowered to ſell or mort- 
gage; ſecus it ſaid annual Profits. | 
41 
One deviſes Lands to his Wife 2 
Life, and after her Death to his Son 
in Fee, upon Condition to pay his 
Daughter 1000 J. within a Year af- 
ter the Death of J. S. provided, if 
the Money be not paid, the Daugh- 
ter may enter and receive the Profits 
till Payment; F. S. dies leaving the 
Wife; the Daughter ſhall have the 
1000 J. during the Life of the Mo- 
ther, and in Default of Payment E- 
quity will decree a Sale of the Re- 
verſion. 8 478 
Where a Truſt was created for a Provi- 
ſion for Daughters # be born, this 
was held to extend to Daughters /hen 
born. | 426 
One deviſes his Lands for Payment of 
his Debts; Bond and ſimple Con- 
tract Debts ſhall be paid equally; but 
jk he only charges his Lands with the 
Payment of his Debts, ſo that the 
Lands deſcend ſubje& to the Debts, 
the Bonds ſhall be preferred to the 
Simple Contract Debts. 30 
But if the Heir ſells the Land before 
any Action brought, then both to 
be paid equally, * 
One deviſes all his real Eſtate to pay 
' Debts, having Part Freehold and 
Part Copyhold, and dies without 
having ſurrendered the Copyhold to 
the Uſe of his Will; regularly the 
Copyhold ſhall not paſs without 


being mentioned, and if mentioned, | 


- Equity will on Behalf of Creditors 
ſupply the Want of a Surrender ; 


by Virtue of the 


——_—_— 


but-if the Freehold Eſtate be not 
ſufficient to pay the Debts, the Co- 
proiy being real Eſtate, ſhall be 
iable. | Page 443 


ters Portions commencing after the 
Death of the Father and Mother, 


Where there i Power to charg e eee 
Is a © 


from and after the Commence- 
ment of the Term; Father dies 
leaving a Daughter; decreed the 
Portion was veſted, but not raiſable 
during the Life of the Mother. 448 
Baron gives Feme the Foul Diſtemper, 
A. lends the Wife zol. to pay the 
Doctor for her Cure; Baron deviſes 
Lands for the Payment of this Debts; 
this gol. is a Debt of the Husband's, 
and A. a Creditor in the Doctor's 
Place. | : Nd 482 
One deviſes Lands to his Executors 
until his Debts paid, the Remainder 
over, the Executors miſapply the 
Profits; they ſhould hold only until 
they W 0 have paid the Debts by 
the Produce, after which the Lands 
are to be diſcharged, and the Execu- 
tors only to be liable. 318 
One borrows Money during his Infan- 
cy, and applies it to the buying of 
Neceſſaries; afterwards coming of 
Age, he deviſes his Lands for the 
Payment of his Debts; this. Debt 
contracted during Infancy is within 
the Truſt, 558 
The Truſt of a Term was to raiſe. Por- 
tions for Daughters by Sale or Mort- 
gage, Rents, Iſſues or Profits, and 
to be paid at the Daughters Ages of 
twenty-one, or Marriage, if after 
fourteen, or under, if with Conſent 
of the Mother; the Mother dies lea- 
ving four Daughters; the eldeſt af- 
ter the Age of fourteen married, and 
with her Husband brought a Bill for 
the raiſing of her Portion in the 
Life-time of the Father; Court de- 
creed a Sale of the Reverſionary 
Term for the raiſing thereof. 707 


Truſtees for. preſerving contingent Re- 
mainders. 

Truſtees for preſerving contingent Re- 
mainders join in a Conveyance before 
the Birth of a Son; this 1s a Breach 
of Truſt againſt which Equity will 
relieve, 128 


Truſtees 


A Term was created for raiſing Daugh- 


KA 


4: Tart of the Principal Matters. 
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Truſtees for p ng 
mainders in a voluntary Settlement, 
deereed to join in a Sale for Payment 
of Debts. 

A Settlement was made by a third 

Perſon. to the Uſe of the Husband 
for- Ninety-nine Years, Remainder 
to Truſtees during his Lite, c. Re- 
mainder to the Wife for Life, Re- 
mainder to the firſt, c. Son of the 

iage, Remainder to the Heirs 
of the Body of the Husband, Re- 
mainder to the right Heirs of 
the Husband ; there was no Iſſue 
of the Marriage, and the Truſtees 

Joined in cutting off the Remainders; 

yet the Court refuſed to puniſh them 

at the Suit of a remote 
ſettles Lands to the Ute of himſel 
for Years, if he ſhould fo long 
| live, Remainder to Truſtees during 
his Life, Sc. Remainder to the 

Heirs of his Body, Remainder to A. 
in Fee; A. has two Sons, and he, 
the Truſtees and — _ Son, 
Join in a Mo eoffment; 

* eldeſt 23 without Iſſue; 

the ſecond Son, during the Life of 

the Father, has no Pretence to ſet 
aſide the Mortgage, though this 
ſeems a Breach of Truſt in the Truſ- 

tees. 387 


A 


reſerving contingent Re- ving a Moiety only of the Mor 


Page 378 


inder 


— —— 


* 


Money; to be anſwerable only for 
what they reſpectively receive. 

| Page 81, 241 
Otherwiſe where Executors join in Sales, 


| 


b there being no Neceſſity for their ſo 


Capra of « Ship dies Javing Mon? 

ptain of a vi 

on _— 1 — 2 Cap 
tain improves the M ; 
ſhall, on Ain adds him 
for his Care of the M 


ment of 
ſuch Money, account for the Profits, 


and not for the Intereſt only. 140 
Where an Executor puts out A 
though without the Indemnity of a 
Decree, upon a real Security, which 
there was no Reaſon then to ſuſpect; 
but afterwards ſuch Security proves 
bad, he is not accountable r 

any more than he would have 

been entitled to the Profit, had it 

continued A I41 

ro, ooo. Truſt Money be to 

be laid out in Land and ſettled in 

the common Form of Marriage Set- 
tlements, is employed in 

South-Sea Stock, BY im » 

30,0001; as the Truſt would have 

ſuffered by the Fall, ſo ſhall it have 

the Benefit of the Riſe of the Stock. 


648 
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In a Marriage Settlement the Husband 
is made Tenant for Ninety-nine 
Years, if he fo long live, Remain- 
der to Truſtees during the Life of 
the Husband, Remainder to the 
firſt, Cc. Son of the Marriage in 
Tail Remainder to the firſt, 
Sc. Son by any other Wife, * 
mainder over; a Son is born and © 
Age, the Wife dead, and there are 
no other Sons by a ſecond Marriage, 
the Truſt for ing contingent 
Remainders deſcends to an Infant ; 
if for the Benefit of the Family, E- 
quity will decree the Infant Truſtee 
to join in a Recovery. 536] 
Truſtee, when and bow to be charge 


and diſcharged, and what Allowance 
to have. 


Two Truſtees in a Mortgage join in an 
Aſſignment of the Term, and in a 

IT for the Whole, each recei- 
OL, 1. 


VALUATION. 


HERE a Covenant was to ſet- 
tle Lands, (without mentioning 
any Lands in certain) this no ſpeci- 
fic Lien, but the Wife decreed to 
come in as a Creditor in general, and 
to be entitled to what the Maſter 
ſhould value her Eſtate for Life at, 
but ſhe to have the Arrears before 
incurred, as well as the Valuation of 
her Eſtate for Life. 


42 
Tenant for Life, Remainder to the rſt 


Son in Tail, Remainder to the Fa- 
ther in Fee; Father's Intereſt valued 
but at one Third, and the Eſtate- 
tail of the Son (tho* an Infant) at 
two Thirds. 6f0 


Vzxins Factas. See under Tit. 


Wars. . 
VzapicTt, See Trial. 
m Vor un- 
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wrde nr see allo Faays. Leſſee my pay, 9 Re- 
A volunt Conv ance to the Bro- mainder ee to a Leſſee 
. ther. of..1 he Half Blood, | but which Back. digging the Lon 
was. 155 and detectixe at Law, made 7 

| : {| One in Confideration of Maris oe. er 

3 Hair. a Coun. of e 8 2 tles an Houſe tothe Uſe of himlelf, 


Vide autem, where, it is ſaid a N 


ſans Waſte, Remainder to his firſt, | 
Sc. Son 3 the Tenant for Life fhall 


ry Conveyance. of a, Copyhold, or mk 
| pull down the Houſe.” 528 
22 ng 14 75 * Hard that Leſſee for Tears, ſans 


' F cem f L bf a Not , 
be : wh S Frm e aralekced|. 
| $75 to. his Brother and Heir, 
be the hk 


it; the Freeman keeps this Note al- 
ways, W Cuſtody, and an his 
Death it 7 1among. his Pa- 
15 adju Iged- a void, Nate, and as 
el bee . 


2 
Tris 10. poſe can conting 
mainders in a v nana; | 
decreed to, 99 N Sale for Pay- 
ment of * . 378 
| wh ae a, vo upcary Settlement on 
her Nephem,;keeping the Deed in| 
her Power, in which Settlement 
there is, no ; of Reyocation ; 
_  afterwardsone 4; and by Fraud, 
on Behalf of the 9 gets an 
atteſted Copy of this Settlement, 
and then the Party who made the 
Settlement burns it, and ſettles the 


. 


Premiſſes on another Nephew, de- i 
livering to him the ſecond Settle-|, 


ment: the firſt Nephew's Bill to Dev 
eſtabliſn the Copy of the firſt Set-| 
tlement diſmiſſed with Coſts, and 
che atteſted Copy ordered to de de- 
livered up to the ſecond Nephew; for 
- tho? of two voluntary Settlements the. 
.' firſt\ſhall take Place, yet this is not 
- fo where an Fraud has been uſed| 
in gaining the firſt Settlement, or a 
Copy of bs 3 
Or if the firſt was made abſolute again 
the Intention of the Nen 


: 


Li | 


13 


7 : N er g — th 
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 Wasrs. 


ORD of a Manor may bring a 
Bill for an Account of Oar 


or Timber cut, by the , ; 
lowing | 


Teſtator: otherwiſe . of, 


up Meadow or ancient. „ or 


— 


ther knows nothing: off. 


. AND TESTAMENT. 


| 


581]. 


Waſte, ſhould enjoy. the Trees or 
Materials of the Houſe when he 
rs it down, the Intention of that 

lauſe only being that the Leſſee for 
Tears mould de as free from Waſte 
as he was before the Statute of 
Glouceſter, © ibid. 


See alſo 
oN or WoRDS. 


How up ours Proof may be admitted 


to explain 'a Will of per, E te. 
See Tit. Evipzxcs. =T * 


There i is a Difference between Wills 


and Conveyances at Law a> a 
their Conſtruction, and why. 
A n as a Rela 


Though a Will cannot ſpeak or 
any Effect until the Teſtator's Death, 
yet it is inchoate, though not con- 
ſummate, from the ecution of 
it, and to many Purpoſes in Law 
relates to the Time of the making. 


Deviſe of a perſoral Eſtate to a — 
Covert for her ſeparate Uſe, ſoot 
naming Truſtees; Quere,. w 
good to bar the Husband. 127 
A Will of Land may be good at Law, 
as being well executed, and yet ill in 
Equity, as if obtained by Fraud. 90 


hether 


One being on Shipboard, and entitled 


to Part of a confiderable Leaſehold 
- Eſtate by the Death of his Father, 
which he did, not know he had a 
3 to, made his Will at Sea, 
deviſed to his Mother, if living, 


| his Rings, making 4: his Executor, 


to whom he 1 his red Box, 
and all Things not before bequeathed ; 
this held not to paſs the Leaſehold 
Intereſt, or what the Teſtator did 
not know he was entitled to, but to 
be reſtrained to Things eiuſdem ge- 


fuch Torts which die with the Per- 


neris. 302 
One 


lt Mo _ "4 


— mern rr narnnnmnmnnmnng * 


A Tm of the Principl' Matters. © 


One deviſes the Surplus of his per- 


| . ſonal Eſtate to his Relations; only 
ſuch ſhall take who are capable of 


taking within the Statute of. Diſtri-| 


| bution, | . Page 457 
One deviſes. the Surplus of his Eſtate 
to his poor Relations, how conſtrued, 
Lure. 6 327 
One deviſes the Surplus of his perſonal 
_ Efate. to his Children and Grand- 
children; @& Grandchild in Venire 
n mere at the Teſtator's 
ſhall not take; ſecus had it been to 
the Children and Grandchildren 
living at his Death. 42 
And ſuch Children and Grandchil 
| ſhall take per capita, not by way of 
| Repreſentation. 43 


Deviſe to H. and his Heirs, Wahn. 


der to B. and his Iſſue, Remainder 
to the Heirs of A. A. dies without 
Iſſue in the Life of the Teſtator, B. 
dies in the Life of the Teſtator, 
leaving Iſſue, who is alſo the Heir 
of A. the Iſſue ſhall not take an 


Eſtate-tail as Iſſue of B. nor the! 
Remainder in Fee as Heir of 4. 397] to 
Deviſe to A. for Life, Remainder to 


Z. for Life, Remainder to the right 
Heirs of 4. A. dies in the Teſta- 
tor's Life-time ; his right Heirs 
ſhall never take. 399 

Where a 8 AY bs 
charged wit Legacies 

mentioned, this will not extend to 
the Legacies in the Codicil; ſecus 
if the Lands were charged with the' 

Payment of the Legacies generally. 

3 | 3 

Where a . blindly — 
hard]! ible, and the Legacies in 
Fi . Court referred it to 
a Maſter to examine what thoſe 

Legacies were, with Directions that 

be ſhould be aſſiſted by ſuch as 

,_ underſtood the Art of Writing. 427 

In Caſe of a- Will- where the Re- 

, mainder is deviſed in Contingency, 

the Reverſion in Fee is not in Abey- 
ance in the mean while, but deſcends 


to the Heir. 71610 


Where by a Will Money is to be pai 
ß 8 as ce Test b 
| ſhall appoint, and the Teſta- 
tor afterwards makes a Deed of Ap- 
pointment; this Deed referring to 
the Will ſhall be held as Part there. 
* 75⁰ 


— —— 


| \ Probate. _. _ | 

An Executor proves a Will of a per- 

Dearh ſonal Eſtate wherein one of de Te. 
gacies is forged; the Executor has 


no Remedy in Equity, but ought to 
have ed a W * 

cial ion to that 3 
K. Mu = mals e ant he 


343] Probate in Sg, and varies from 


the Original; the Probate being in 
a different Language, is not con- 

cluſive. . 12 
An Executor cannot bring a Bill with- 
out ſhew thereby that he has 


alledge that he has duly proved 
the Will, wichour ſaying in what 
Court. 7382 
If an Executor brings a Scire cad? 
revive a Decree, he muſt ſhew he 
has proved the Will; and where 
there are Bona Notabilia in divers 
Dioceſes, if he ſhew Proof of the 
Will in the Spiritual Court of one 
of the Ordinaries, this is not good; 
but in ſuch Caſe the Proof muſt 
in the Archbiſhop's Court. 766 
5] Noncupative Will, 
Deviſe by a ary nt: Will by 
2 oi ent out 8 Land 
to a ity voi the Wi 
Frauds. 247 
Will ſuppreſed by the Heir. See 
Deviſe 10 a' Charity,” See under Tit. 
n CMARITYT. n 
De Tr of R | - 1 j over of . ſes, 


Y]: + Money; cc. See Limitations of 


» Money, c. under 
"for mr... 


' Terms for 
A. a deviſed Lands to T ust or 


_ their Heirs, in Truſt chat the : 


— 


> 
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fits ſhould be equally divided be- 

tween his Wife and Daughter (the 
Heir of the Teſtator) during the 
_ Wife's Life, and after her Death 
be deviſed the ſame to the Uſe of 
the Daughter in Tail, Remainder 
over, the Daughter died before the 
Mother without Iſſue and inteſtate ; | 


this held to be a Tenancy in Com- 
mon between the Mother and 


Daughter, and that on the Daugh- 
ter's Death her Moiety did not re- 
ſult to the Heir, but was an Intereſt 
in Nature of a Tenancy pur autre 
vie, which by the Statute of Frauds 
and Perjurics belonged to the 
Daugghter's Adminiſtracrix. Page 34 
No Eſtate raiſed by Implication' in a 
Will can deſtroy an expreſs Eſtate ,' 
as where a Deviſe was to A. for 
Life, Remainder to his firſt Son, 
and ſo to every other Son in Tail 
Mile, and for want of Iſue Male 
of A. Remainder over; this gave 


no Eſtate-tail in A. by implication. | 


| | 54 
One deviſes Lands for the Payment of 
his Debts, and then to A. for Life, 
with Power to make Leaſes, &c. 
Remainder to the Heirs Male of the 
Body of A. though this be but the 
Deviſe of a Truſt and Executory, 
and expreſſed to be to A. for Life, 
det it is an Eſtate-tail in A. barrable 

y a Fine and Recovery; ſecus had 


it been the Caſe of Marriage Ar- 
icles. 142 
See alſo 


290 

Deviſe to the Teſtator's Wife for Lite. 
and then tg be at her Diſpoſal, pro- 
vided it be to any of his Children 
this gives the Wife an Eſtate for 
Life. 14 
One deviſes all his Freehold Houſes in 
A. and has none but Leaſehold 
Houſes there, the Leaſehold ſhall 
paſs; ſecus in a Grant, 286 
Deviſe of Lands to a Corporation in 
Truſt to con the Premiſſes to 
the Teſtator's Godſon 4. for Life, 
and fo to his firſt Son for Life, and 
afterwards to the firſt Son of that 
firſt Son for Life, then to B. for 
Life, with the like Limitations 
this tending to a P ity will not 
be allowed, but the Conveyance 


ſhall be made as near the Intent 


will admit, viz, by making all the 
Perſons in Being only Tenants for 
Life, but the Limitation to the Sons 
unborn mult be in Tail. Page 332 
Where one deviſes his Lands for the 
Payment of his Debts, Bond and 
Simple Contract Debts ſhall be paid 
equally; but it he only charges his 
Lands with the Payment of his 
Debts, ſo that they deſcend ſubject 
to the Debts, the Bonds ſhall be pre- 
ferred to the Simple Contract Debts. 


o 

But if the Heir ſells the Land beltie 
dare brought, then both to be 
id equally.. 431 
Ole deviſes Lads to his Wife for 
Life, and after her Death to his Son 
in Fee, upon Condition to pay his 
Daughter 1000 J. within a Year after 


the Death of J. &. with a Proviſo 
that, if the Money be not paid, the 


Daughter may enter and receive the 
Profits till Payment; J. S. dies living 
the Wife; the Daughter ſhall have 
the 1000 J. during the Life of the 
Mother, and in Default of Payment, 
Equity will decree a Sale of the Re- 
verſion, 478 

One deviſes his Eſtate, in caſe he 
leaves no Son at the Time of his 
Death, to F. S. the Teſtator dies 
leaving his Wife privement enſtent 
with a Son; this poſthumous Son is 
a Son living at the Teſtator's Death, 
and F. S. not entitled. 486 

One deviſes Lands to his younger Sons 

at twenty- four, and in the mean 
time the Rents and Profits of the 

Premiſſes to his eldeſt Son, and dies; 

the eldeſt Son deviſes all thoſe Rents 
and Profits of the Premiſſes to his 


9] younger Brothers, but not to be paid 


to them until twenty- four; only the 
Rents and Profits accruing from the 
Death of the elder Brother ſhall paſs, 


| 509 
So if one poſſeſſed of a Term for Years 
deviſes all the Profits thereof to 
J. S. only the Profits — from 
the Death of the Teſtator ſhall paſs. 


| 03 
Deviſe to A. for Life, n — 
the right Heirs of J. S. who is then 
living; the Fee - ſimple deſcends to 
the Hier at Law of the Teſtator, till 


of the Party as the Rules of Law| 


the Contingency happens, 511 


4 TARLR 7 the Principal Matters. 
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only chat for and Girls" ſhall 
— ORD 


, _ 20%. Pat 8 
: _ col. the it; but b N . n 4 74 
f ouſe 8 the and pra bh > 4 994 / 
pr ng the Land y occu em — and having Chil- 
therewith will paſa. Paę ec ea uct | Revocation) of a 
One deviſed that his Couſin 4. ſhould |. Wil. 304 
continue to hve 7 his Houſe, and be A Will, or Writir 


at the Charge it, and the 
_ Servants and TC Tis which the 


Teſtator e Fog, in, plowing the 
© Ground, and the Corn ariſin 
_ thereon in ek ouſe; here the 


8 2 with che Houſe wal ya t| 


e Couſin... 

2 an Houſe, and dec 
Wil. that an Annuity of 1200 l. 
per Annim be 
and that ſhe ſhall maintain ber Sn 
there; the Son chuſes to 


1200 l. per Annum in the ſam 
Manner as if the Son had died 
604 

i a Deviſe of Land to A. for Life, 
and if A. die without Iſſue, then to 
B. tho? here is an expreſs Eſtate for 

+ Life to A. yet the ſy ſequent Words 
will turn it into an Eſtate- tail; but 
© + where Lands are deviſed to A. for 
Life, Remainder to Truſtees, c. 
-- Remainder to his firſt, c. Son in 
Tail Male, Sc. and if A. dies with- 
out Iſſue, then, &c. this will not 

e an Eſtate-tail to A. but the 

ords [without Iſſue] muſt be in- 
tended to be without ſuch Iſſue. 


One deviſes his Eſtate to Truſtees — 


go from 
daß e 


© their Heirs, in Truſt to convey the 


Premiſſes to his Son for Life, Re. 
mainder to his firſt, Sc. Son in Tail 
Ml/äle ſucceſſively, Remainder to his 
four Daughters, to each one Fourth 
in Fee, and in caſe any of the four 
* hters die without Iſſue, the 
Truſtees to convey ſuch fourth Part 

in Fee to the reſpective Heirs of the 

Perſon ſo dying 3 one of the Daugh- 
ters dies without Iſſue, her Fourth in 
© Equity belongs to her Brother as her 

Heir. 606 
Two Schools in the ſame Town, one a 

Free School, and the other a Chari: 

ty School for Boys and Girls; A. de- 

viſes _ to the Chari . 


; 


paid to his Couſin,|. 


be Charity Sc 
vel 8 


— 


Will, muſt bete b, d 


Witneſſes, but; this need —＋ 
the Preſence of the Teſtator. 343 
A void Will or Codicil, tho? there be 
a Clauſe of revaking all former 
— ls eee eee. 


344 
Conia on pA 


is is good, un proves roll not 
let in the Heir. 


One makes Duplicates of his Will, — 


cancels one of the icates ; this 
is a . NY 


en 
| Witneſs to a wil. 
A Child of a bar no 
Witneſs to ill - 
a perſonal Eſtate, by the Civil 


by which Law only dc Will nd. 


terminable. 

One of the Witneſſes to a Will Ig 
viſee of Part of the Land then 
if not a good Witneſs © i be 
the Land without Covenant or War- 

ranty. 

A Witneſs proving a Will of . 

ſwears that he ſubſcribed it in the 

ſame Room, and at the Teſtator's 

Requeſt; this held good, tho? not 

faid in. the Teſtasors Pres 


A Witneſs to groves a Will of = 
ought properly thar the 


W1ll was nk Me in his Preſence, . 


and alſo in the Preſence of the two 


other Witneſſes, and "of he Teſta 
_ ———_— eſta 


all iy a to ap int an 
Uſe of Land by Deed or Will, a 
Will atteſted by two Witneſſes not a 
Appointment ; becauſe in ſuch 
mo Fa ill muſt” be intended 

| ack « ill as is to diſpoſe of 
Land; fo though the Words are, or 
a Writing in nature of Will. 
741, 74% 
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1 Tax E of be Princpal Aa 


\ Witneſs. See BY Evipzxen, "9 


Mix Aron AND DeyosITions, | 
In a Suit to eſtabliſh a former Will, A. 


-  Witticſs to 
made uſe of in obtaining 4 latter 
Will; after which, and befbre the 
Heating öf the Gauſe, 4. fs a 
Rent. Charge deviſed to him by the 
Perſon claiming under the former 
Will; che Depoſition of A. who 
cas dihntereſted at the Time of the 
EFExamlnation, but afcerwards became 
intereſted and Plaintiff in the Cauſe, 
Allowed to be read. -* Pap! 


prove the ill Practi 


0 e 288 
The furvividg Witneſs to à Bont is 
made Executor of the O 
an Action brought -by him on the 
Bond, Evidence ſhall be admitted to 
prove the Plaintiff's Hand. 285 | 
A Grantee; where he appears to be al 
- Bare Truſtee, | good Evidence to 
owe the Execution of a Deed to 


. A 


INJ 290 

oration would make Uſe of 
one of their 6Wn Members as a Wit- 
| nel, they muſt disfranchifc im. 


96 

A Pahithionitr i is no good Witnal? to 

rove a Charity given to the Pariſh; 

Fw if only à Lodger, and one who 

does not 7 to the Poor; but tb be 

intended ny Houſe-keeper, and to 

pay, unleſs the contrary be made to 

* 1 5 5 600 

A nkrupt's Wife cannot be — 
nmned againſt her Huſband to * 

1 1 though ſhe in 
x he 5 24. be examined rock. 
iſcovery of her Hufband's 
611 


1 Sid to examine Wi tneſſes in perpetuam 
= | rei memoriam, _ 
A Bill lies to te Teſtimony, 
St. before on Affidavit an- 
nexed that the e Plkintiff' Witneſſes | 
are infirm and unable to travel. 


117 
| Woke, | 
neſts ro ill by from being 


Wit 


is examined by the Plaintiff .as a]. 
ides 


bligee; in 


ls by the Civil Lav. | 


DP See Exr es 1210 or Won. 


Words no 'Eviderice Wat, a; Deed 
 _—_ ee a Page 482 
5 wits "Wars. - 903 SA! 

In 2 Proſecution of the Crown, 

-  ſitice the late Statute of -4 9 7 1 


' the Venirb furias, en wet ward- 
ed de Virineto, afl not de 2 — | 
 Comiratdy, Was held g 


coutit of the Number 


7 ns bn 


U 1 for ths Curfitsis 5 origi 
rits againſt Hundreds and 


rations, 
ala. G. the ſame Day 5 


N exeat eprom... 
A Wric of Ne my + be 
ow the Condition of . 2 
zance in ſack wy vii Ay 
(£6 43909 hs . 
Writs of Error. See Exxon, 1 | 
| Scire facias, \ S 
A Bill of Revivot after a Decies to 
account, 1s in Nature of a Scire fa- 
cias on a Jud em. and not within 
the Statute of Limitations, *© 742 


An Executor bringing a Sire facias 
to revive a Decree, ul ſhew he has 
proved the Will; and there bein 
Bana Notabilia in divers Dioceſes, 5 
he ſhews Proof of the Will in the 
Spiritual Court of one of the Ordi. 
naries, this not good, but in ſuch - 
Caſe the Proof muſt be in the Court 


of the nn iſhop. 766 
_ Suptrſedeas, | 
[Writ of e of 4 Judgment on a 
Mandumus, fihce 9 Ann.” cap, 20 
Stperſetleds to a peremptory Aland. 


. 371 
Where the Wrir of Excommunicato ca- 


returned into B. R. the Court of 


Chancery, on a coll appeat- 
ing, may ſaperſede it, 436 
e 
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